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Edward  Watterson  et  al.  v.  Henry  Watterson 

Will.  Testator's  knowledge  of  contents.  Evidence.  Practice.  The 
fact  that  an  illiterate  testator  had  knowledge  of  the  contents  of  the 
paper  propounded  as  his  will,  must  be  shown  by  such  testimony  as  is 
satisfactory  to  the  jury ;  but  it  is  not  indispensable  that  it  should 
appear  th&t  such  knowledge  was  acquired  from  hearing  the  will  read*. 
In  a  case,  however,  where  the  testator  could  not  write  or  read  writing, 
and  the  draftsman  of  the  will  was  the  principal  legatee,  the  jury, 
upon  such  a  question,  should  be  instructed,  that  information  acquired, 
from  the  draftsman  would  not  be  sufficient.  In  all  suspicious  cases, 
the  testimony  as  to  the  testators  knowledge,  should  be  clear  and  con- 
vincing ;  equivalent,  at  least,  to  having  heard  the  will  read  by  a  dis- 
interested and  unimpeachable  party. 

Practice.  Judicial  discretion.  The  Supreme  Court  will  not,  as  » 
general  rule,  interfere  with  the  rulings  of  an  inferior  court  upon  mut- 
ters purely  of  discretion.  To  authorize  such  interference  in  any  case, 
it  must  clearly  appear  that  such  discretion  has  been  improperly  exer- 
cised, and  that  great  hardship  and  injustice  was  the  result  of  it. 

Cases  Cited.  Patton  vs.  AUison^  7  Humph.,  884;  Cox  vs.  Cox^  4 
Sne*»d,  88. 


FROM   HAWKINS. 


This  was  an  issue  devisavit  vel  non  from    the   Circuit 
Court   of   Hawkins    county,   upon    the   will    of    Margaret 
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Edward  Watterson  et  al.  v.  Henry  Wattcrson. 

Watterson,  deceased.  At  the  September  Term,  1867, 
before  Judge  Patterson,  verdict  and  judgment  were  in 
favor   of  the  will.     The   contestants   appealed  in   error. 

J.  B.  Heiskell  and  C.  W.  Hall,  for  the  plaintiffs 
in   error. 

T.  A.  R.  Nelson  and  L.  C.  Haynes,  for  the  defend- 
ant in   error. 

Caruthers,   J.,   delivered   the   opinion   of  the   Court. 

The  defendant  in  error  propounded  the  paper  in  contest, 
IS  the  will  of  his  mother,  Margaret  Watterson.  The  plain- 
tiffs in  error  are  tbe  children  of  James  Watterson,  deceased; 
the  other  son  of  said  Margaret,  who  deny  that  the  said 
paper  is  valid  as  her  will.  An  issue  of,  devisavit  vel 
non,  was  formed  in  the  Circuit  Court  of  Hawkins,  and 
<lecided  in  favor  of  the  plaintiflF,  and  the  will  was 
established. 

It   appears  from  the   bill   of    exceptions,   that    the   said 

Margaret  had  but  the  two  children,  Henry  and  James ;  that 
she  apparently  had  equal  afifection  for  them;  and  often 
declared  that  she  intended  to  divide  her  property  equally 
between  them.  She  died  in  1850  or  1851,  at  the 
advanced  age  of,  near,  ninety  years  In  February, 
1854,  this  paper  was  presented  for  probate.  It  is  dated 
in  1826,  and  gives  almost  her  entire  estate  to  Henry,  by 
whom  it  was  written.  It  was  witnessed  by  Thomas  and 
Henry  Larkins.  They  lived  eight  or  ten  miles  from 
her.  She,  in  company  with  the  wife  of  her  son  Henry, 
went   to   their  houses,  and   got  them   to  witness  and   keep 
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the  will  for  her.  She  was  illiterate,  and  could  neither 
write,  nor  read  writing.  Henry  Larkins  says,  that  "she 
took  me  out  and  told  me  she  had  her  will,  and  she 
wanted  me  to  witness  it  and  keep   it.     I  told  her   I  would 

read  it  to  her;  she  said  it  was  her  zvill,  and  she  knew 
what  was  in  it  She  stated  as  the  reason  she  would 
not  let  me  read  it,  that  I  would  be  talking  about  it. 
She  made  her  mark  to  the  will,  and  then  I  and  Thomas 
Larkins  witnessed  it  at  her  request,  and  in  her  pres- 
ence. I  then  sealed  it  up,  and  she  told  me  to  keep 
it."  The  statement  of  Thomas  Larkins  is  very  much 
the   same  in   substance* 

There  is  no  direct  evidence  that  the  paper  was  ever 
read  to  her,  and  the  first  question  is.  Whether  that  is 
indispensable  in  the  case  of  illiterate  persons?  The 
Circuit  Judge  charged  that  it  was  not,  but  it  was 
enough  for  the  jury  to  be  satisfied  that  she  understood 
the  contents,  no  matter  by  what  means.  "  It  was  not 
necessary,"  he  said,  "for  the  plaintiff  to  show  by  the 
evidence,  that  the  will  was  read  to  the  testatrix  before 
she  signed  it;  all  the  law  requires  in  such  cases  is,  that 
the  jury  should  be  satisfied  from  the  proof,  that  the  tes- 
tatrix, at  the  time  of  the  execution  of  the  will,  fully 
understood  its  contents;"  that  this  knowledge  might  be 
made  out  by  positive  or  circumstantial  testimony;  that 
the  declarations  of  the  testatrix  at  the  time,  and  pre- 
vious to  the  execution  of  the  will,  was  competent  testi- 
mony to  show  knowledge  of  contents." 

There  are  two  grounds  in  this  case  to  excite  suspi- 
cion and  distrust:  the  illiteracy  of  the  testatrix,  and 
the  fact  that  the  paper  was  written  entirely  by  the 
principal  legatee. 
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The  general  rule,  that  the  free  and  voluntary  exe- 
cution of  a  paper  by  any  one  in  his  right  mind,  will 
be  sufficient,  prima  facie,  to  establish  a  knowledge  of  its 
contents,  does  not  apply  to  a  case  in  either  of  these  cata- 
gories,  much  less  to  one  that  falls  into  both;  or  rather, 
these  cases  are  exceptions  to  the  general  rule*  In  such 
cases,  the  presumption  of  knowledge  does  not  arise,  and 
the  burthen  of  proving  it  lies  upon  the  propounders. 
The  doctrine  in  relation  to  a  will  written  by  a  legatee 
under  it,  was  discussed  and  settled  by  this  Court,  in 
the  case  of  Patton  vs.  Alliaon,  7  Humph.,  334-5.  It 
is  there  held,  in  conformity  to  the  English  authorities 
cited,  that  the  circumstance  should  excite  strong  suspicion, 
and  calls  upon  the  Court  to  be  vigilant  and  zealous  in 
the  examination  of  the  evidence  in  support  of  the  will, 
and  not  to  pronounce  in  its  favor  unless  all  suspicion 
is  cleared  away,  and  plenary  evidence  adduced  of 
fairness,  and  knowledge  of  the  contents.  The  Court 
reversed  that  case  because  the  Court  below  charged,  that 
previous  declarations  in  conformity  with  the  will  were 
insufficient  to  establish  the  fact  of  knowledge.  It  was 
held  that  this  might,  or  might  not  be  sufficient;  but 
that  was  a  question  for  •  the  jury,  and  not  the  Court. 
It  was  not  for  the  Court  to  prescribe  any  particular 
species,  or  measure  of  proof;  but  only  that  it  must  be 
full  and  sufficient  in  the  face  of  the  suspicion  against 
it,  to  satisfy  the  mind  that  the  testator  knew  the  con- 
tents, and  was  in  no  way  imposed  upon.  In  that  case, 
the  most  satisfactory  evidence  on  the  point  to  be  made 
out,  would  certainly  be  the  fact  that  the  testator  had 
read,  or  heard  another  read  the  paper.  But  still  the 
case    may  be    made    out    by  proof    of    other  facts.  J   If  s 
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e  no   \^ 


then  the    only    ground  of    objection    was,   that    the 
was  written   by  a  beaeficiary  under  it,  there  would  be 
error  in  the   charge. 

But  suspicions  and  objections  against  this  will,  are 
accumulated.  The  testatrix  was  illiterate — unable  to  read 
or  write,  very  old,  kept  secret  what  she  had  done  from 
all  the  world,  except  the  witnesses,  who  lived  at  a  dis- 
tance from  the  family;  and,  in  addition  to  all  this,  the 
paper  was  not  propounded  for  several  years  after  the 
death  of  the  party,  and  more  than  a  quarter  of  a  cen- 
tury after  its  date.  Certainly  all  these  circumstances 
combined,  should  enjoin  upon  the  Court  and  jury  the 
necessity  of  the  strictest  scrutiny  into  the  facts,  and 
cause  them  to  require  the  most  satisfactory  and  conclu- 
sive proof,  not  only  that  the  contents  were  perfectly 
understood,  but,  that  the  whole  thing  was  fair  and  honest 
in  every  particular.  This  should  have  been  emphatically 
impressed  upon   the  jury   in  the   charge. 

But  the  particular  question  raised  upon  the  charge, 
in  the  argument,  is,  whether  any  other  means  of  know- 
ing the  contents  of  the  paper,  but  by  hearing  it  read, 
will  be  sufficient,  in  the  case  of  an  illiterate  person. 
His  honor  held,  that  knowledge  was  sufficient,  no  matter 
by  what  means  acquired;  that  reading  was  not  the 
indispensable  and  only  mode.  In  this  case,  the  only 
proof  before  the  jury  on  the  point  in  question  was,  that 
she  said  at  the  time  the  paper  was  witnessed  by  the 
Larkins,  that  she  knew  what  it  contained,  and  assigned 
reasons  for  not  permitting  it  to  be  read.  She  did  not 
say  that  she  had  ever  heard  it  read,  but  only  that  she 
knew  its  contents.  How  she  obtained  this  knowledge  is 
no   where    disclosed.      Whether  it    was   derived   from   her 


KNOXVILLE: 


Edward  Watterson  et  al.  v.  Henry  "Wattcrson. 


son,  the  draftsman  and  beneiBciary,  or  from  some 
other  purer  and  more  reliable  source,  is  not  disclosed. 
The  jury  should  have  been  told,  that  such  information  as 
that,  would  not  be  enough  to  establish  the  fact;  and  if 
she  relied  upon  that  alone  for  the  knowledge  she  pro- 
fessed  to   have   of  the   contents,   it   was   not  sufficient. 

It  is  not  contended  that  direct  proof  that  the  paper 
was  read  to  her  is  necessary,  but  that  the  jury  should 
have  been  instructed  that  the  proof  must  satisfy  them 
that  such  was  the  fact.  Instead  of  this,  the  Court  held, 
in  effect,  that  the  reading  was  not  indispensable;  provided, 
it  appeared  to  their  satisfaction  that  she  had  knowledge  of 
the  contents,  no  matter  how  acquired.  Upon  either  view, 
the  charge  was  imperfect  on  this  point,  if  not  erroneous. 
For  if  knowledge  acquired  by  any  means  would  do,  the 
jury  ought  to  have  been  carefully  guarded  against  plac- 
ing any  reliance  upon  information  obtained  from  the 
interested  draftsman  of  the  paper,  as  to  the  contents, 
and  to  have  been  admonished  that  the  suspicious  cir-* 
cumstances  surrounding  the  case,  enjoined  it  upon  them 
to  be  most  rigid  in  the  investigation  of  the  sources  of 
her  knowledge,  and  the  satisfactory  character  .of  the 
mode  by  which  it  was  obtained.  Yet,  as  there  is  no 
request  to  thus  extend  and  amplify  the  charge,  we  would 
not  reverse  upon  that  ground,  where  there  is  no  posi- 
tive  error   of  law   in   the   proposition   announced. 

But  we  think  there  is  no  inflexible  rule  of  law,  that 
the  knowledge  of  the  contents,  which  is  required  to  be 
established  in  the  case  of  persons  who  cannot  read,  or 
where  the  writer  of  the  will  gets  a  large  benefit  under 
it,  can  only  be  derived  from  hearing  the  will  read,  to 
be   proved   either    by  direct    or    circumstantial    evidence ; 
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bat  all  that  is  necessary  is,  that  it  must  appear  to  the 
full  and  entire  satisfaction  of  the  jury,  that  the  testa- 
tor fully  understood,  and  freely  assented  to  the  provisions 
of  the  will.  This  fact,  as  to  the  kind  and  description 
of  proof,  may  he  made  out  like  any  other  disputed  fact. 
Bat  in  a  case  of  this  description,  the  strergth  and  con- 
clusive character  of  it,  must  depend  upon  the  degree  of 
suspicion  which  the  circumstances  are  calculated  to  excite, 
and  it  should  be  strong  and  convincing — equivalent  at  least, 
to  the  reading  of  the  will,  or  hearing  it  correctly  read,  1 
Jar.  on  Wills,  44  to  47,  and  notes;  1  Williams  on  ExV, 
18,   294;   7   Humph.,   335;   4  Sneed,  88,  Cox  vs.    Cox. 

On  the  motion  for  a  new  trial,  the  affidavit  of 
Arthur  Click,  and  that  of  Horace  W^atterson,  one  of  thi- 
contestants,  were  relied  upon.  Click  states  that  iii 
1845  or  6,  Henry  Watterson  told  him  that  at  the  death 
of  his  mother,  her  negroes  were  to  be  divided,  equally, 
between  him  and  his  brother,  and  said  nothing  about 
a  will.  Also,  that  then,  or  a  short  time  before. 
Margaret  Watterson  told  him  she  understood  that 
her  son  Henry  had  a  will  giving  him  the  negroes,  and 
if  he  had,  he  made  it  himself,  as  she  had  never  made 
such  a  will ;  and  that  she  tried  to  get  him,  affiant,  t(' 
draft  a  will  for  her,  and  said  she  had  tried  to  get 
Richard  Larkins  and  Jacob  Miller  to  write  a  will  for 
her.  He  further  stated,  that  on  the  night  before  mak- 
ing his  affidavit,  he  heard  his  mother,  Rosanna  Click, 
say  that  Margaret  Watterson,  for  many  years  before  hei 
death,  denied  having  made  the  will  set  up  by  Henry 
Watterson.  This  last,  according  to  the  affidavit  of 
Horace  Watterson,  was  newly  discovered  evidence.  It 
might  be   important  on   the    questions    of    her   knowledge 
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of,  and  assent  to  the  provisions  of  the  will  set  up. 
For  the  same  purpose  the  testimony  of  Arthur  Click 
would  have  been  pertinent.  What  effect  such  proof  would 
have,  would  be  for  the  jury  to  consider.  Arthur  Click 
was  under  subpoena,  as  a  witness  for  defendants,  but 
when  the  case  was  taken  up  on  Monday,  it  seems  was 
not  in  attendance,  but  was  at  home  on  account  of  sick- 
ness in  his  family.  Nothing  was  said  about  his  absence, 
and  no  application  was  made  for  a  continuance  on  that 
ground ;  but  as  soon  as  it  was  ascertained  that  he  was 
not  in  attendance,  a  messenger  was  dispatched  for  him, 
and  he  arrived  at  the  Court  on  the  next  day  about 
dinner-time,  when  the  opening  counsel  for  the  plaintifiF 
had  commenced  his  argument,  but  had  not  concluded  it, 
when  the  Court  was  moved  to  allow  him  to  be  then 
examined.  The  motion  was  overruled,  and  the  case  pro- 
gressed, and  resulted  in  a  verdict  in  favor  of  the  will. 
Upon  these  questions  of  practice,  resting  in  the  dis- 
cretion of  the  Judge,  it  is  a  rule  of  this  Court,  not  to 
reverse,  except  in  very  strong  cases,  such  as  rarely 
occur.  Yet  such  cases  may  be  presented,  and  we  think 
this  is  one  of  them.  It  was  a  strong  case  for  relaxing 
the  rules  for  the  attainment  of  justice.  Every  proper 
exertion  to  get  the  witness  there  in  time,  was  made. 
The  only  fault  was  in  not  asking  for  a  continuance  on 
account  of  his  absence,  before  the  commencement  of  the 
trial.  But  it  was  perhaps  better  for  both  parties  to  save 
the  delay,  and  try  the  case  at  the  hazard,  on  the  part 
of  defendants,  of  failing  to  get  the  witness  there  at  alL 
We  can  see  no  good  reason  for  refusing  to  let  the  wit- 
ness be  examined  at  the  time  he  was  offered,  under  the 
circumstances  made   out;   such  would  have   been   a  proper 
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exercise  of  the  discretion  of  the  Court  for  the  attainment 
of  justice. 

It  may  be  that  neither  of  the  grounds  alone,  would 
be  sufficient  to  authorize  a  new  trial  in  this  case,  but 
taking  them  all  together,  in  view  of  the  suspicions  which 
crowd  around  the  case,  we  feel  it  to  be  our  duty  to 
reverse  the  judgment,  and  remand  the  cause  for  another 
trial. 


The  State  v.  George   M.  Toolby. 

Criminal  Law.  Peace  warrant  Husband  and  vsife.  A  husband 
may  demand  sureties  of  the  peace,  in  behalf  of  his  wife,  against  any 
one  from  whom  danger  to  her  life  or  person  may  be  justly  appre- 
hended, and  may  take  the  o»th  required  for  such  purpose. 
Same.  Same.  Same,  Parent  and  child.  G^iardian  and  ward. 
Master  and  slave.  The  individual  occupying  the  relation  of  protec- 
tor for  those  under  disability,  can  lawfully  demand  sureties  of  the 
peace  for  such  persons  under  disability,  and  make  the  necessary  oath 
for  that  purpose ;  as  the  husband  for  the  wife,  the  parent  or  guardian 
for  infants  of  tender  years  or  persons  non  compos  metitisy  the  master 
for  the  slave,  and  in  all  other  cases  where  the  individual,  whoiJe  life 
or  person  is  in  danger,  is  disqualified  by  law  from  taking  the  oath 
necessary  to  obtain  the  warrant,  or  from  being  prosecutor  in  the 
case. 

Same.  Same.  Feme  covert.  If  sureties  of  the  peace  be  demanded 
against  a  feme  covert,  she  must  find  security  by  her  friends.  She 
cannot  bo  bound  herself,  because  incapable  of  binding  herself  by 
recognizance ;  and  the  same  rule  applies  to  infants. 


FROM   HAWKINS. 


This  was   a  peace  warrant,    obtained   against    the   de- 
fendant upon    the    oath   of    C.   J.   Kounts,   that    he    had 
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good  cause  to  fear,  and  did  fear,  that  the  defendant 
would  kill  or  do  some  great  bodily  harm  to  the  wife 
of  said  Kounts.  At  the  January  Term  of  the  Circuit 
Court  of  Hawkins,  Judge  Patterson  quashed  the  war- 
rant, from  which  Attorney  General  Powell  appealed  in 
error. 

J.  B.  Heiskell,  for  the   State. 

T.  D.  &  R.  Arnold  and  William  N.  Clarkson,  for 
the   defendant. 

ft 
McKiNNEY,  J.,  delivered   the   opinion   of    the    Court. 

This  was  a  peace  warrant,  issued  by  a  justice  of  the 
peace  of  Hawkins,  against  the  defendant,  on  the  com- 
plaint, made  on  oath,  of  C.  J.  Kounts,  that  he  had  just 
cause  to  fear,  and  did  actually  fear,  that  the  defendant 
would  kill  his  (Kounts')  wife^  or  do  her  some  great 
bodily  harm,  &c.  The  justice  recognized  the  defendant 
to  appear  at  the  next  term  of  the  Circuit  Court  of 
Hawkins.  In  the  Circuit  Court  a  motion  was  entered 
to  quash  the  warrant,  which  was  made  absolute,  and  the 
defendant  discharged.  From  this  judgment,  the  Attorney 
General  prosecuted  an  appeal  in  error,  on  behalf  of  the 
State. 

The  ground  for  quashing  the  warrant,  it  is  said,  was, 
that  the  husband  could  not  resort  to  this  preventivv 
remedy  in  behalf  of  his  wife.  And  the  argument  has 
been  repeated  here,  that  the  husband  cannot  demand 
surety  of  the  peace  against  another  for  an  apprehended 
danger   to   the    person   of    his   wife ;    that    the   remedy  is 
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personal  to  the  party  in  fear,  by  whom  the  oath  must 
be  taken,  and  in  whose  name  the  proceeding  must  be 
instituted    and   conducted. 

No  authority,  directly  upon  this  question,  has  been 
adduced  on  either  side.  But,  in  view  of  the  relation 
of  husband  and  wife,  and  the  nature  and  purpose  of 
this  peculiar  remedy — which  is  not  to  redress,  but  merely 
to  prevent  the  commission  of  offences — it  seems  to  us 
that  the  judgment  of  the  Circuit  Court  is  clearly  erro- 
neous ;  if  not,  various  classes  of  society  will  necessarily 
be  excluded  from  the  benefit  and  protection  of  this  wise 
and  humane  principle  of  preventive  justice.  If  the 
doctrine  be  correct,  it  must  follow  that  married  women, 
infants  of  very  tender  age,  persons  non  compoSy  and 
those  who  are  in  the  condition  of  slavery,  cannot  avail 
themselves  of  this  remedy;  because,  incapable  in  law,  of 
occupying   the   relation  of    prosecutor. 

We  have  held,  that  a  married  woman  cannot  be  pros- 
ecutor on  an  indictment  for  an  injury  to  her  person 
committed  by  a  stranger;  because  not  liable  to  a  judg- 
ment for  costs,  should  the  prosecution  prove  to  be  frivo- 
lous or  malicious:  nor  could  she  be  held  answerable  in 
damages  to  the  party  injured,  for  the  false  imprison- 
ment, or  malicious  prosecution.  Upon  the  same  grounds 
she  is  legally  disqualified  to  prosecute  a  peace  warrant. 
So,  it  is  settled,  that  if  surety  of  the  peace  is  required 
against  a  feme  covert,  she  ought  to  find  security  by  her 
friends,  and  not  to  be  bound  herself,  because  incapable 
of  binding  herself  by  recognizance:  and  the  same  rule 
applies  in  the  case  of  infants.     See  4  Black.  Com.,  254. 

It  must  be  held,  therefore,  that  the  husband,  who  is 
bound    to    protect  his    wife,   may   demand    surety   of   the 
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peace  in  her  behalf,  against  any  one  from  whom  danger 
to  her  life  or  person  may  be  justly  apprehended ;  and 
it  follows,  of  course,  that  the  oath  to  obtain  the  war- 
rant may  be  taken  by  him,  and  the  proceeding  be 
conducted  by  him. 

There  is  no  great  force  in  the  objection  that  the 
husband  cannot  be  presumed  to  know,  and  therefore 
cannot  be  allowed  to  swear  as  to  the  fear  of  the  wife. 
He  may,  in  many  cases,  possess  actual  knowledge  on 
the  subject,  and  be  able  safely  to  swear  to  the  facts 
required  to  be  established  as  the  ground  of  this  pro- 
ceeding. •  But  if  not,  the  wife  can  be  brought  forward, 
on  the  examination  in  Court,  as  a  witness,  to  make 
the  proof;  and,  perhaps,  in  all  cases  it  would-  be  more 
satisfactory  to  require  her  to  testify  as  to  her  own 
fears  and  grounds  of  apprehension.  Keeping  her  back, 
if  able  to  appear,  might  justly  furnish  strong  ground 
of  suspicion  of  combination.  But  if  the  wife  be  dis- 
abled from  appearing,  the  case  may  be  made  out  by 
the  testimony  of  the  husband,  or  other  evidence  showing 
a  suflScient  ground  for  demanding  surety  of  the  peace 
against  the   defendant. 

And  this  doctrine  must,  of  necessity,  be  applied  to 
all  the  domestic  relations,  including  that  of  master  and 
slave,  in  cases  where  the  person  whose  life  or  person 
is  in  danger,  is  disqualified  by  law,  from,  taking  the  oath 
necessary  to  obtain  the  warrant,  or  from  being  prosecutor 
in  the   case. 

The  judgment  will  be  reversed,  and  the  defendant 
be  remanded  to  the  Circuit  Court  of  Hawkins  to  ans- 
wer the   warrant. 
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Hugh  Blaih  et  al.  v.  Samuel  M.  Johnston  et  al. 

Partnership.  Liabiliiy  of  parinert  to  each  other  for  acta  done  for 
the  benefit  of  the  firm.  Case  in  judgment  Where  three  persons 
associated  themselves  together  as  a  joint  stock  company  to  lay  out 
and  build  a  town,  and  two  of  them  loaned  a  sum  of  money  belonging 
to  the  company,  in  good  faith  for  the  benefit  of  the  company,  to  aid 
in  the  erection  of  a  certain  manufactory,  which,  it  was  thought, 
would  invite  capital  and  labor  to  said  town,  and  greatly  promote  its 
growth ;  but  said  manufacturing  adventure  proved  a  failure,  whereby 
the  sum  of  money  so  loaned  was  lost  to  the  company,  it  is  held  that 
such  loss  was  the  loss  of  the  company,  and  not  alone  of  the  two 
members  thereof  so  making  the  loan. 


FROM    BOANE. 


This  bill  was  filed  in  the  Chancery  Court  at  Kings- 
ton, for  the  purposes  stated  in  the  opinion.  At  the 
October  Term,  1867,  Chancellor  Van  Dyke  gave  a  de- 
cree  for  the  defendants.      The  complainants  appealed. 

Brown,  for  the  complainants. 

RowLES  and  Lton,  for  the   defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  filed  by  the  heirs  and  personal  repre- 
sentatives of  Wiley  Blair,  deceased.  One  of  its  objects  i& 
to  charge  James  H.  Johnston,  Samuel  M.  Johnston,  and 
Thomas  H.  Calloway,  with  the  one-fifth  of  $17,438  47, 
with   interest  on  the  same,   since  1858. 
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On  the  3d  of  May,  1851,  Wiley  Blair  agreed  to 
sell  and  convey  to  the  said  Samuel  M.  Johnston  and 
Thoraas  H.  Calloway,  four-fifths  of  the  tract  of  land 
upon  which  the  town  of  Loudon  is  now  situated,  in- 
cluding the  ferry  at  that  place,  reserving  in  himself 
the   other   one-fifth. 

On  the  same  day,  the  said  Wiley  Blair,  Samuel  M. 
Johnston,  and  Thomas  H.  Calloway,  associated  themselves 
together  under  the  firm  name  of  Samuel  M.  Johnston 
&  Co.  The  object  of  this  association,  as  is  shown  in 
the  bill  and  the  record  elsewhere,  was  to  lay  the  said 
tract  of  land  ofi"  into  town  lots,  streets,  &c.,  and  to  sell 
the  same  on  speculation,  and  divide  the  proceeds  among 
the  parties,  according  to  their  interest.  In  other  words, 
to  establish  and  promote  the  growth  of  said  town,  with 
a  view  of  profit  by  the  sale  of  the  lots.  That  Wiley 
Blair  was  a  member  of  this  company,  is  shown  in  the 
articles  of  association  and  other  evidence  in  the  record, 
and  is  not  here  controverted.  There  was  a  stipulation, 
that  other  stockholders  might  be  admitted  as  members 
of  tte   company,  and   others   were   admitted. 

On  the  5th  of  July,  1852,  the  said  Wiley  Blair, 
Samuel  M.  Johnston,  and  Thomas  H.  Calloway,  consti- 
tuted James  H.  Johnston  their  attorney  in  fact,  and  gen- 
eral agent  to  sell  and  convey  lots,  collect  the  money, 
manage  the  ferry,  receive  tolls,  &c.  Under  this  power, 
he  had  in  his  hands  a  large  amount  of  the  funds  of 
the   company. 

In  1853,  in  order  to  enhance  the  value  of  the  lots, 
and  promote  their  sale,  it  became  necessary,  :n  the 
judgment  of  the  company,  to  establish  a  rolling  mill  in 
the   town ;    and   one   George   Welch,   a  manufacturer,  was 
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invited  to  engage  in  the  business.  The  company  made 
him  a  donation  of  a  lot,  and  agreed  to,  and  did  loan 
him  the  above  named  sum  of  $17,438  17,  to  enable  him 
to  purchase  and  bring  on  the  necessary  machinery. 
This  loan  was  made  by  the  company  through  their  agent, 
James  H.  Johnston,  out  of  the  funds  in  his  hands;  and 
no  security  was  taken  because  the  company  retained  the 
legal  title  to  the  lot  upon  which  the  mills  were  to  be 
erected,  and  it  was  deemed  ample  security.  The  money 
was  invested  in  the  machinery  and  the  mills  built;  but 
from  some  cause  the  enterprize  failed,  and  the  com> 
pany  were  compelled  to  take  back  the  lot  with  the 
mills  upon  it.  And  it  is  alleged,  and  the  fact  probably 
is   so,  that   a   part  of  the   debt   will   be  lost. 

The  Chancellor  refused,  and  we  think  very  properly, 
to  charge  Samuel  M.  Johnston,  Thomas  H.  Calloway, 
or  James  H.  Johnston,  with  this  loss,  and,  correctly, 
held  it  should  be  borne  by  the  company.  It  is  not 
denied  but  that  Samuel  M.  Johnston  and  Thomas  H. 
Calloway,  two  of  the  members  of  the  company,  au- 
thorized the  agent,  James  H.  Johnston,  to  make  the 
loan.  But  it  is  said,  that  so  far  as  Wiley  Blair  is 
concerned,  it  was  made  without  authority,  and  in  oppo- 
sition to  his  will.  It  is  admitted  that  it  was  made  in 
good  faith,  and  to  advance  the  interest  of  the  company. 
Upon  the  facts  stated  in  this  record,  it  is  exceedingly 
plain  that  complainants  are  entitled  to  no  relief.  It 
may  be  conceded  that  the  power  of  attorney  to  James 
H.  Johnston  gave  him  no  authority  to  make  the  loan, 
(Story  on  Agency,  §  62,)  yet  the  association  of  Samuel 
M.  Johntson  &  Co.  was  in  fact  and  in  law  a  joint  stock 
company — a  co-partnership — ^and  Samuel   M.  Johnston  and 
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Thomas  H.  Galloway  had  anthority  to  loan  this  money, 
and  to  bind  the  other  members  of  the  firm.  Story  on 
Agency,  §  87.  The  loan  was  for  the  benefit  of  all,  and 
in  their  common  business;  and  to  hold  that  the  two 
members  who  made  it,  or  the  agent  who  acted  under 
their  instructions,  must  now  make  good  the  loss  to  the 
company,  would  be  at  war  with  every  principle  of  the 
law  of  partnership. 

But  if  this  were  not  so,  we  think  the  proof  in  the 
record  sufficiently  establishes  that  Wiley  Blair,  in  his 
lifetime,  actually  gave  his  assent  to  this  loan,  and  never, 
in  any  way,  complained  of  what  had  been  done  by  his 
co-partners.  It  is  true,  we  think,  that  he  did  not  own 
stock  in  the  mills,  and  it  is  likely  that  none  of  the 
film  did;  yet  they  were  all  interested  in  the  success 
of  the  enterprize  as  partners.  Blair  lived  in  the  town 
all  the  while  until  Welch  failed,  and  the  lot  and  mills 
had  come  back  to  the  company,  and  yet  remains  wholly 
silent  as  to  this  transaction,  large  and  important  as  it 
was  to  the  interest  of  the  firm.  2  Greenl.  £v.  §§  66 
and  67. 

It  is  said  his  mind  was  impaired  by  the  excessive 
use  of  intoxicating  liquors.  This  was  no  doubt  so. 
But  yet  he  is  shown  to  have  had  prudence  and  caution 
in  the  management  of  his  affairs,  and,  as  we  think, 
every  way  capable. 

An  attempt  is  made,  in  the  record,  to  use  Ms  decla- 
rations to  charge  his  co-partners  with  the  loss,  but 
these   are  inadmissible   for   any   purpose. 

There  was  no  neglect,  or  want  of  care  in   the  man 
agement  of   this  fund    by   any   of    the   defendants.      We 
affirm  the  decree. 
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Benjamin  G.  Wilson  v.  Samuel  E.  McQueen. 

Practicb  and  Pleading.  RepUvin.  Exemptions,  Act  of  1846, 
ck.  65.  The  owner  of  a  chattel  exempt  from  execution  under  the 
poor  laws  of  this  State,  may  recover  the  same  in  an  action  of  replevin 
when  levied  upon  hy  the  sheriff  under  a  valid  judgment  and  execu- 
tion against  said  owner. 

Cases  Citbd.  Shaddon  vs.  Knott,  2  Swan,  868 ;  Dearmon  vs.  Blacks 
bum,  1  Sneed,  390. 


FROM  JOHNSON. 


This  action  of  repleyin  is  from  the  Circuit  Court  of 
Johnson  county.  At  the  March  Term,  1858,  before 
Judge  Patterson,  verdict  and  judgment  were  for  the 
defendant.     The  plaintiff  appealed  in  error. 

A.  D.   Smith,  for  the  plaintiff. 

Landon   C.   Hatnbs,  for  the   defendant. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff,  the  head  of  a  family,  and  a  farmer 
engaged  in  agriculture,  residing  in  Johnson  county, 
owned  the  horse  in  controversy.  This  horse  was  used 
as  a  farm  horse,  and  he  owned  no  other  horse,  mule, 
or  yoke  of  oxen.  The  defendant,  who  is  the  sheriff 
of  that  county,  having  in  his^  hands  a  lawful  execution 
against  the  plaintiff,  founded  upon  a  valid  judgment  in 
2 
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favor  of  Lewis  Venable ;  levied  the  same  upon  this 
horse,  and  took  it  from  the  plaintiff's  possession,  though 
he,   at  the   time,   well   knew   it   was   his  only   horse. 

The  plaintiff,  claiming  that  he  was  entitled  to  the 
ownership  and  use  of  this  horse  under  the  poor  laws 
of  the  State,  and  that  it  was  not  liable  to  the  seizure 
made  under  this  execution;  sued  the  defendant,  in  an 
action  of  replevin,  to  recover  the  horse.  And  the  only 
question  made  in  the  record,  is,  whether  the  plaintiff  is 
entitled  to  a  remedy  in  this  form  of  action?  The  Cir- 
cuit Judge  held  he  was  not.  But  in  this  we  think  he 
erred.  It  has  been  decided  by  this  Court  that  trover 
will  lie  in  a  case  like  this.  JIawkins  vs.  PearcCy  11 
Humph.,  44.  And  it  cannot  be  denied,  but  that  either 
trover  or  detinue  can  be  maintained.  The  levy  is  in 
violation  of  law,  and  vested  no  Interest,  or  right  what- 
ever in  the  officer,  or  Venable,  the  creditor.  The  plain- 
tiff, notwithstanding  the  levy,  had  the  immediate  right 
of  property  and  possession  in  the  horse.  And  in  Shad- 
don  ^  vs.  Knotty  2  Swan,  358,  in  putting  a  construction 
upon  the  act  of  1846,  ch.  65,  it  is  held,  that  the  ac- 
tion of  replevin  will  lie  in  all  cases  where  the  plaintiff 
has  a  present  right  to  the  possession  of  any  personal 
property  in  the  possession  of  the  defendant;  and  that 
this  action  is  a  substitute  for  the  action  of  detinue,  and 
is  co-extensive  with  it  in  its  application.  Indeed  the 
case  of  the  plaintiff,  in  our  view,  comes  directly  within 
the  words  and  meaning  of  the  statute.  The  seizure  and 
detention  by  the  defendant  were  clearly  in  violation  of 
the   right   of  the   plaintiff,   and   against  his   will. 

No  question  is  here  sought  to  be  made,  as  to  the 
effect  of    the  judgment  and  execution  in    favor  of    Yen- 
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able.  They  are  conclusive  upon  the  plaintiff;  and  if 
the  seizure  had  been  of  property  subject  to  the  levy, 
he  could  not,  legally,  have  sued  in  any  form  of  action. 
But  this   record   presents   a  totally  different   case. 

The  case  of  Dearmon  vs.  Blachlum^  1  Sneed,  890. 
was  correctly  decided,  but  we  do  not  regard  it  as  an 
authority  in  this  case.  Its  facts  and  the  principles 
applicable  to  them,  are  widely  different.  There  the 
sheriff,  in  seizing  the  property,  did  nothing  but  his  duty, 
and  what  the  law  and  the  writ  commanded  him  to  do: 
and  the  cross-action  of  replevin  was  wholly  unwarranted. 
But  here  the  levy  was  prohibited,  and  the  defendant  a 
trespasser   from   the  beginning. 

Reverse  the  judgment,  and  remand  the  cause  for  a 
new  trial. 

Garuthbrs,  J.,  dissents.  I  think  the  principle  set- 
tled in  the  case  of  Dearmon  vs.  Blaehbum^  1  Sneed, 
892,  is  correct,  and  applies  to  this  case  so  as  to  defeat 
the   action. 


John  T.  Keys  v.  Jambs  J.  Rodbr. 


1.  Fracticb  akd  Fleadino.  Tender.  In  an  action  of  dcBt  originat- 
ing before  a  justice  of  the  peace,  a  mere  offer  by  the  defendant  to  the 
plaintiff  of  the  sum  claimed,  before  the  issuance  of  the  warrant,  can- 
not be  pleaded  aa  a  valid  tender  in  bar  of  the  action.  The  money 
should  have  been  produced  and  offered  also,  at  the  time  of  the  trial 
before  the  justice ;  and  upon  appeal  to  the  Circuit  Court,  it  should  be 
bTought  into  Ckrart  at  the  time  of  the  filing  of  the  papers,  and  still 
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held  ready  and  produced,  as  a  continuous  offer.  A  mere  offer  of  the 
amount  to  the  plaintiff  by  the  defendant's  counsel,  in  the  progress  of 
the  argument  in  the  Circuit  Court,  would  not  be  a  valid  tender,  plead- 
able in  defence  of  the  action. 


Cases  Cited.    Keith  vs.  Smithy  1  Swan,  ' 


FROM   SULLIVAN. 


This  cbction  of  debt  is  from  the  Circuit  Court  of 
Sullivan  countj.  At  the  July  Term,  1856,  before  Judge 
Patterson,  verdict  and  judgment  vrere  for  the  plaintiff. 
The   defendant  appealed  in   error. 

T.  A.  R.  Nelson  and  Fletcher,  for  the  plaintiff  in 
error. 

T.  D.  and  R.  Arnold,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  the  Circuit  Judge  charged  the  jury, 
that  the  tender  made  before  the  issuance  of  the  war- 
rant would  not  avail  the  defendant,  as  a  defence  to 
the  suit,  unless  it  appeared  in  evidence  that  the  money 
tendered  was  brought  into  Court  by  the  defendant;  and 
that  the  tender,  by  the  counsel  of  the  defendant  in  the 
progress  of  his  argument,  would  have  no  effect  in  the 
case.  And  that  to  make  the  tender  an  available  defence, 
the  proper  course  would  have  been  for  the  defendant  to 
have  brought  into  Court  the  sum  tendered,  at  the  time 
of  the  filing  of  the  papers  in  the  suit  in  Court.  There 
is   no  error  in    this    charge.      In    strictness,   the    money 
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tendered  should  have  heen  brought  in  with  the  papers 
on  the  trial  before  the  justice  of  the  peace.  The  gene- 
ral proposition  maintained  in  the  plea  of  tender  is,  that 
the  defendant  has  done  all  that  was  in  the  power  of 
any  debtor  alone  to  do,  towards  the  fulfilment  of  his 
obligation;  leaving  nothing  to  be  done  towards  its  com- 
pletion, but  the  act  of  acceptance  on  the  part  of  the 
creditx)r. 

If  the  tender  was  of  money,  it  is  pleaded  with  an 
averment  that  the  defendant  was  always  and  still  is 
ready  to  pay  it,  and  the  money  is  produced  in  Court. 
2  Greenl.  Ev.,  §  600;  Keith  vs.  Smith,  1  Swan,  92. 

In  the  case  now  before  us,  nothing  of  this  sort  was 
done;  but  the  defendant  maintained  his  litigation  with  the 
plaintiflF,  not  only  before  the  justice,  but  in  the  Circuit 
Court,  and  brought  in  Tio  money  till  it  was  offered  to  be 
done   by  his   counsel  in  the  closing  argument  in  the  case. 

There   is  no  error  in  the  judgment,  and  we  aflSrm  it. 


R.  A.  Sawyers  v.  John  Zachery. 


Guardian  and  Ward.  Vei^bal  lease  of  infanfs  land.  Trespass  quare 
clausum  f regit.  Act  of  1762,  ch.  6,  {  18.  A  defendant,  in  an  action 
of  trespass  quare  clausum  Jregit,  for  injuries  to  the  land  of  an  infant, 
cannot  defend  himself  on  the  ground  that  he  was  in  possession  of  the 
land  under  a  verbal  lease  from  the  guardian.    A  lease  of  an  infant's 
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lanjgy^-^  the  guardian,  must  bo  in  writing,  or  it  is  a  nullity.  The 
provisions  of  the  act  of  1762,  ch.  6,  J 18,  upon  this  subject,  arc  im- 
perative upon  the  guardian. 


FROM  KNOX. 


This  action  of  trespass  quare  clauBum  fregit  is  from 
the  Circuit  Court  of  Knox  county.  At  the  October 
Term,  1857,  before  Judge  Welcker,  verdict  and  judg- 
ment were  for  the  defendant.  The  plaintiflF  appealed  in 
error. 

Maynard   and   Sawyers,  for  the  plaintiff. 
Scott  and  Mynatt,  for  the  defendant. 
McKiNNEY,  J ,  deliyered  the  opinion  of  the   Court. 

This  was  an  action  of  trespass  quare  clausum  fregity 
for  an  alleged  trespass  upon  the  lands  of  the  plaintiff, 
who   is   a   minor. 

The  facts  are,  that  the  defendant  entered  upon  the 
land,  under  a  verbal  lease,  for  three  years,  from  the 
former  guaitlian  of  the  plaintiff.  And  the  question  is, 
whether  or  not  the  defendant's  entry  and  possession, 
under  such  lease,  is  a  good  defence  to  the  action. 
His  honor,  the  Circuit  Judge,  held  that  it  was;  and 
verdic^   and  judgment  were   for  the   defendant. 

The  act  of  1762,  chap.  6,  sec.  13,  declares  that 
•*no  guardian  shall  let  or  farm  out  any  land  belonging 
to  any  orphan  for  a  longer  term  than  the  orphan  be  of 
age,  or  in  any  other  manner  than  by  lease  in  writing; 
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and  that  special  care  be  had  that  the  tenant  shall  im- 
prove the  plantation,  and  that  he  or  she  keep  the 
houses,  orchards,  and  fences  thereon,  or  that  shall  be 
erected  on  the  same,  in  good  and  sufficient  repair,  and 
leave  the  same  so  at  the  expiration  of  such  lease ;  and 
that  provision  be  made  in  such  lease  for  preventing  all 
kind  of  waste,  and  employing  any  timber  to  any  other 
use  than  the  immediate   use  of  the   plantation/' 

It  is  a  general  principle  of  law,  that  every  contract 
prohibited  by  statute,  is  void.  Within  this  principle,  the 
verbal  lease  sot  up  by  the  defendant,  clearly  falls.  This 
being  so,  it  is  too  plain  to  admit  of  discussion,  that 
the  defendant  cannot  justify  or  excuse  the  trespass  under 
the   color   of  a*  contract   expressly  interdicted  by  law. 

Having  entered  and  retained  possession  of  the  prem* 
ises  without  any  lawful  authority,  and  by  implied  force, 
he   stands   upon  the  footing  of  a  mere   trespasser. 

His  honor  erred  in  holding  that  the  statute  was 
merely  directory  to  the  guardian.  We  hold  it  to  be 
imperative  upon  him.  And  the  objects  and  policy  of 
the  statute  are  of  too  much  importance  to  the  com- 
munity to   admit  of  any  relaxation  in  its  construction. 

Judgment  reversed* 
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Mayor  and    Aldermen    of    Morristown  v.  George  A. 
•  Shelton. 

1.  Constitutional  Law.  Town  charters  granted  by  the  County  Court. 
Const.,  art  11,  {  7.  Acts  of  1849,  eh.  17,  and  1866,  ch.  254.  The 
act  of  1849,  ch.  17,  authorizing  the  County  Courts,  upon  certain  con- 
ditions, to  create  town  corporations,  is  a  valid  and  constitutional 
enactment. 

2.  Cases  Cited.     The  State  vs.  Armstrong,  8  Sneed,  634. 


FROM   GRAINGER. 


This  was  an  agreed  case,  submitted  to  the  Circuit 
Court  of  Grainger,  to  test  the  validity  of  the  charter 
of  the  town  of  Morristown,  which  was  incorporated 
under  the  provisions  of  the  act  of  1849,  ch.  17.  The 
question  arose  upon  a  motion  on  behalf  of  the  plaintiff 
to  have  certain  real  estate  of  the  defendant  condemned 
and  sold  for  corporation  taxes.  At  the  August  Term, 
1858,  Judge  Turley  disallowed  the  motion.  The  plain- 
tiff appealed  in   error. 

Heiskell   and  McFarland,  for  the  plaintiff. 

Shields,  for  the  defendant. 

Caruthers,  J.,   delivered  the   opinion  of  the   Court. 

This  case  seems  mainly  intended  to  test  the  validity 
of  the  incorporation  of  Morristown.  There  is  an  agreed 
case  presenting  the  facts. 


SEPTEMBER  TERM,  1858.  25 

Mayor  and  Aldermen  of  Morristown  v.  George  A.  Shelton. 

The  question  is  made  upon  a  motion  to  sell  the 
land  oF  defendant  for  the  satisfaction  of  the  tax  assessed 
by  the  corporate  anthorities  under  the  charter.  The 
corporation  was  organized  under  the  general  act,  for  the 
incorporation  of  towns,  of  1849,  ch.  17.  It  is  not  con- 
troverted but  that  the  proceedings  in  this  case  were  in 
strict  conformity  to  the  provisions  of  that  act,  and  the 
question  is  as  to  its   constitutionality. 

This  statute  establishes  a  genaral  and  complete  sys- 
tem of  municipal  government  for  towns,  cities,  and  villa- 
ges, and  provides,  in  the  9th  section,  the  mode  by 
which  the  inhabitants  of  any  particular  town  may  adopt 
and  organize  under  it.  They  shall  apply  by  petition, 
to  the  County  Court  setting  forth  their  desire  to  avail 
themselves  of  its  privileges,  with  a  description  by  metes 
and  bounds  of  the  limits  of  their  town,  which  shall  be 
spread  upon  the  minutes  of  the  Court,  and  registered 
in  the  register's  office.  The  objection  taken  is,  that 
the  power  to  grant  charters  of  incorporation  is  vested 
alone  in  the  Legislature,  and  cannot  be  delegated  to 
the  Courts,  or  any  other  authority.  The  clause  in  the 
Constitution  on  this  subject,  is  the  proviso  to  the  7th 
sec.  of  the  11th  art.,  in  these  words :  ^^  the  Legislature 
shall  have  power  to  grant  such  charterB  of  incorporation 
as  they  may  deem  expedient  for  the  public  good.'' 
This  affirmative  communication  of  this  power  to  the 
Legislature  operates  as  a  negative  upon  its  exercise  by 
the  Courts,  or  its  delegation  to  any  other  authority. 
But  then  the  question  arises,  has  it  been  delegated  by 
this  act?  We  think  very  clearly  not.  The  doubt  upon 
this  subject  has,  as  it  seems,  grown  out  of  a  miscon- 
ception   of    the    case    of    The    State    vs.   Armstrong^    3 
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Sneed,  634.  That  case  was  correctly  decided  beyond 
all  question.  It  was  upon  the  act  of  1866,  ch.  254, 
by  which  the  full  and  broad  power  to  create  corpo- 
rations was  given  to  the  Circuit  Courts,  and  was, 
therefore,  held  to  be  in  violation  of  the  Constitution. 
Not  so  in  this  act.  It  gives  the  County  Court  no 
power  on  the  subject  but  to  record  the  petition  for  the 
benefit  of  a  perfect  and  complete  charter,  and  designates 
the  boundaries  to  which  it  is  to  apply — ^that  is,  to  pre- 
scribe the  corporate  limits  of  their  town.  It  cannot 
add  to  or  diminish  the  powers,  privileges,  and  immunities 
granted,  nor  make  the  least  change  of  any  kind  in  the 
charter.  The  legislative  will  is  fully  declared  in  the 
act,  and  nothing  is  left  to  the  Court  but  to  locate  and 
apply  it  to  any  community  who  may  petition  for  it,  and 
bring  themselves  within  its  provisions.  This  is  very 
difierent  from  the  act  of  1866,  by  which  the  extent  and 
character  of  the  powers  given,  and  the  particular  objects 
of  the  corporation  were  to  be  fixed  by  the  Court,  or 
rather,  in  efiect,  the  wishes  and  desires  of  the  ap- 
plicants in  this  respect  ratified  by  the  Court.  That 
was  [as  palpably  in .  conflict  with  the  Constitution,  as  this 
is  in  conformity  to  it.  There  is  no  discordance  be- 
tween this  decision  and  that ;  the  cases  are  entirely 
difierent. 

The  object  of  the  Legislature  was  to  save  the  great 
waste  of  time  and  money  consumed  in  the  making  and 
printing  separate  acts  for  the  incorporation  of  the 
thousand  towns  and  villages  that  might  and  would 
spring  up  in  this  growing  and  prosperous  State;  and 
we  may  suppose  that  the  importance,  so  far  as  prac- 
ticable,* of  producing  uniformity  in  the  municipal  powers 
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and  privileges  of  the  citizens  and  corporate  authorities 
of  all  the  towns  had  its  influence  upon  them.  This 
would  certainly  he  desirable,  and  is  a  strong  consideration 
in    favor  of  the   policy  of  the   act. 

This  act  is  nothing  different  in  principle,  in  refer- 
ence to  this  objection,  than  what  is  called  the  "free 
banking  law;"  and  the  constitutionality  of  that  act  has 
not,  that  we  are  aware,  ever  been  questioned.  If  one 
is  not  obnoxious  to  the  objection,  the  other  is  not. 
That  was  a  single  complete  charter  of  incorporation  that 
might  be  adopted  by  a  thousand  companies,  and  consti- 
tute them  bodies  corporate  and  politic  for  the  purpose 
of  banking,  upon  a  compliance  with  its  provisions.  This 
was  to  be  done  by  application  to  certain  State  officers, 
and  the  performance  of  the  specified  conditions. 

Then,  we  hold,  that  the  mayor  and  aldermen  of 
Morristown  had  a  right  to  exercise  all  the  powers  and 
to  enjoy  the  privileges  conferred  by  the  act  of  1849, 
among  which  was   the  power   claimed   in  this  case. 

We  therefore  reverse  the  judgment  of  the  Circuit 
Court,  and  sustain   the  motion  of  the   plaintiffs. 


John  Cameron  v.  Jacob  Ottinger. 


Wahrantt.  Of  soundness  in  adte  of  slave.  Evidence.  Consideration.  Mer- 
ger. In  an  action  upon  a  verbal  warranty  of  soundness  in  the  sale  of  a 
slave  it  appeared,  that  after  said  sale,  and  after  the  death  of  the  slave,  the 
vendor  had  executed  an  instrument  under  seal  to  the  vendee,  reciting 
the  previous  sale,  and  verbal  warranty  of  soundness,  "that  the  san*o 
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had  not  been  redaccd  to  writing,  and  that  he  now  warrants  said  slave 
to  have  been  sound  at  the  time  of  said  sale ;"  and  it  is  held,  that  said 
instrument  was  not  obligatory  upon  the  vendor  as  a  written  warranty 
but  was  a  mere  recognition  of  the  previous  verbal  warranty ;  that  the 
original  parol  contract  was  not  merged  in  the  written  instrument,  and 
that  the  same  was  competent  evidence  to  be  considered  by  the  jury 
in  proof  of  said  verbal  warranty. 


FROM   COCKE. 

This  action  of  assumpsit  is  from  the  Circuit  Court 
of  Cocke  county.  At  the  April  Term,  1858,  before 
Judge  Patterson,  verdict  and  judgment  were  for  the 
defendant.     The   plaintiff  appealed  in   error. 

A.  J.  Fletcher  and  Thornburg,  for  the  plaintiflF. 
T.  D.   and   R.   Arnold,   for  the  defendant. 
Caruthers,   J.,   delivered  the   opinion   of  the   Court. 

This  was  an  action  of  assumpsit  brought  upon  a 
verbal  warranty  of  soundness  of  a  negro  girl  slave. 
The  slave  was  bought  in  October,  1854,  and  died  on  the 
6th  day  of  the  next  August.  On  the  13th  of  August, 
1855,  seven  days  after  her  death,  •  the  defendant  exe- 
cuted and  delivered  to  the  plaintiff,  at  his  request,  this 
instrument : 

"Whereas,  I  have  heretofore,  to-wit,  in  the  month 
of  October,  1854,  sold  to  John  Cameron,  of  New  Port, 
a  negro  girl  named  Eliza,  representing  said  girl  to  be 
sound  in  body  and  mind ;  and  agreeing  to  warrant  said  girl 
to  be  sound  as  aforesaid;  and  whereas,  said  agreement 
has  never    been    reduced    to  writing:    now   therefore,   I, 
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Jacob  Ottinger,  in  compliance  with  said  contract,  do 
warrant  that  said  girl  was  sound  in  body  and  mind  at 
the  time  of  said  sale  to  said  Cameron.  Witness  my 
hand  and  seal  this  13th  August,   1855. 

JACOB  OTTINGER."  [l.  s.] 
"Attest: — T.  S.  Gamon,  Noah  Renner." 
This  writing  was  proved  and  read  to  the  jury.  It 
does  not  clearly  appear  whether  Ottinger  knew  at  the 
time  that  the  negro  was  dead,  but  it  is  most  likely 
from  the  proof  that  he  did ;  but  that  would  not,  proba- 
bly, affect  the  case  any  way.  The  suit  was  not  brought 
upon  this  writing,  but  it  was  offered  as  evidence  to 
prove  the  verbal  warranty  previously  made.  It  is  very 
clear  that  it  is  of  no  force  or  validity  as  an  obliga- 
tion, having  been  made  after  the  contract,  the  death  of 
the  negro,  and  without  consideration.  The  charge  of 
the  Court  in  relation  to  the  effect  of  this  instrument, 
was  decisive  of  the  case,  and  the  jury  rendered  their 
verdict  for  defendant  The  fact  of  the  soundness  of  the 
slave  at  the  time  of  the  sale,  was  much  contested  in 
the  proof,  and  made  a  difficult  question  of  fact  for  the 
jury.  But  how  they  would  or  should  have  found  that 
issue,  we  need  give  no  opinion,  as  they  were  excluded 
Irom  the  consideration  of  it,  or  it  was  rendered  unne- 
cessary to  consider  of  it,  by  the  charge  upon  the  other 
point. 

His  honor  held,  that  the  paper  in  question  was  a 
bill  of  sale  with  covenants  of  warranty,  which  might 
have  been  sued  upon;  that  the  same  was  a  merger  of 
the  verbal  warranty,  and  could  not  be  received  as  evi- 
dence of  the  parol  warranty,  which  was  extinguished  by  it. 
The   effect  of  the  charge  was,  that  the  suit  could  not  be 
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maintained,  because  it  \?as  based  upon  the  parol  war- 
ranty, which  had  been  extinguished  by  the  writing 
under  seal. 

"We  are  unable  to  concur  in  this  view  of  the  case. 
It  seems  to  us  to  be  entirely  erroneous.  It  is  a  rare 
and  strange  instrument  in  its  form.  It  is  at  first  a 
written  acknowledgment  of  a  past  transaction,  that  rested 
in  parol,  and  then  it  assumes  the  form  of  a  covenant 
of  warranty,  such  as  usually  accompany  and  constitute  a 
part  of  bills  of  sale.  It  does  not  purport  to  contain  a 
contract  of  sale,  that  it  recites  had  already  transpired, 
and  was  not  in  writing.  It  is  neither  a  bill  of  sale  in 
form  or  substance,  nor  in  any  way,  or  for  any  purpose 
obligatory  as  such.  No  suit  could  be  based  upon  it,  nor 
did  it  create  any  new  obligations  upon  the  maker.  It 
was  only  a  written  acknowledgment  of  obligations  previ- 
ously assumed,  and  upon  which  this  suit  is  based.  The 
form  given  to  it  and  the  formality  of  its  execution,  with 
seal  and  witnesses,  or  even  the  re-acknowledgment  of 
the  contract  of  warranty,  which  was  before  equally  bind- 
ing when  proved,  cannot  change  its  nature  and  character. 
What  is  it  at  last,  but  a  written  recognition  of  a  past 
verbal  contract?  It  was  proper  to  go  to  the  jury  as 
written  evidence  to  establish  the  parol  contract  of  war- 
ranty upon  which  the  suit  was  brought;  and  it  would 
be  plenary  proof  on  that  point,  and  leave  nothing  more 
for  the  jury  to  decide,  but  the  question  of  the  sound- 
ness of  the  slave  at   the  time   of  the  sale  with  warranty. 

For  this  error  in  the  charge,  we  reverse  the  judg- 
ment and  remand  the  case   for   a  new  trial. 
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1.  Chancery  Jxxrtsbiction.  Chniraci.  Corporation,  The  Legiala- 
tare  granted  to  the  complainant,  a  charter  to  huild  a  turnpike  road, 
^hich  was  forfeited  by  reason  of  non  compliance  with  the  terms 
thereof.  After  said  forfeiture,  the  defendant  obtained  a  charter  to 
construct  a  road  upon  the  road-bed  indicated  in  the  complainant's 
charter,  subject  to  the  condition  that  the  complainant's  work  under 
the  prior  charter  should  be  valued,  and  its  value  set  apart  to  him  in 
Btock  in  the  new  company.  Upon  the  organization  of  the  new  com- 
pany, the  complainant  became  a  stockholder  accordingly,  but  no 
money  was  paid  on  account  of  the  new  enterprise  by  any  subscriber, 
and  that  charter  was  also  forfeited.  The  complainant,  thereupon, 
filed  his  bill  to  compel  the  new  company  to  contribute  and  pay  to  him 
the  amount  and  value  of  his  work  so  converted  into  stock  ;  and  it  is 
held  that  he  cannot  recover. 

2.  Cases  Cited.     White  vs.  Campbell,  6  Humph.,  89. 


FROM   HAMILTON. 

This  bill  was  filed  in  Chancery  at  Harrison,  for  the 
purposes  stated  in  the  opinion.  At  the  March  Term, 
1858,  Chancellor  Yak  Dtkb  gave  a  decree  for  com- 
plainant.    Defendants  appealed. 

Trewhitt,   for  the  complainant. 

MiNNiB  and  Walkbr,  for  the  defendants. 

Caruthbrs,  J.,  delivered  the  opinion  of  the  Court. 

In  1846,  the  Legislature  chartered  the  "Union  Turn- 
pike  Company,"  near  Chattanooga.    By  a  preyioos  act  of 
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1843,  a  charter  was  granted  to  Saml.  B.  Mead  to  con- 
struct a  turnpike  road  over  the  same  route,  and  after 
doing  some  work  upon  it,  he  forfeited  the  charter.  By 
the  tenth  section  of  the  act  of  1846,  provision  was 
made  for  the  valuation  of  the  work  done  by  him,  and 
that  a  certificate  for  stock  to  that  amount  should  be 
issued  to  him  by  the  new  company.  This  was  done,  and 
his  work  valued  at  91^00.  The  last  charter  was  also 
forfeited  by  lapse  of  the  time  authorized  in  the  charter 
for  the  completion  of  the  road.  But  the  stock  was 
taken  under  it,  by  the  defendants  and  complainant,  and 
subscriptions  made  in  the  names  of  fictitious  persons,  or 
in  the  name  of  real  persons,  without  their  authority.  A 
meeting  of  the  stockholders  was  had,  and  directors 
and  president  elected.  But  nothing  more  was  done, 
and  the  enterprize  again  failed  by  lapse  of  time.  No 
money  was  paid  by  the  stockholders,  and,  perhaps,  noth- 
ing done  on  the  road.  Mead  was  one  of  the  directors 
elected. 

This  bill  was  filed  by  Mead  to  compel  the  other 
stockholders  to  contribute,  in  proportion  to  their  stock,  to 
make  up  to  him  the  said  sum  of  $1500.  The  Chancel- 
lor gave  the  relief. 

We  are  not  aware  of  any  principle  upon  which  this 
decree  can  be  sustained.  His  claim  had  been  converted 
into  stock  by  the  express  provisions  of  the  tenth  sec- 
tion of  the  act  and  his  acquiescence  therein  by  exe- 
cuting a  receipt  and  receiving  a  certificate  of  stock ;  so 
he  had  no  debt  against  the  corporation,  if  it  had  even 
become  a  corporate  body  by  the  acceptance  of  the 
charter  and  proper  organization  under  it;  if  he  had,  it 
was     extinguished    by    the    dissolution     resulting    from   a 
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forfeiture.  5  Humph.,  89.  In  such  a  case,  the  debts 
due  to  and  from  the  corporation,  are  all  extinguished, 
without  some  provision  in  the  charter,  or  some  genera] 
law   to   prevent  it. 

But  he  makes  his  claim  against  the  stockholders,  as 
individuals,  for  contribution.  If  such  a  claim  could  be 
maintained  in  any  case,  it  surely  cannot  in  one  like 
this.  Mead  performed  no  labor,  and  expended  no  money 
on  any  contract  with  this  corporation,  on  the  faith  of 
the  stock  subscribed  by  others.  The  work  done  by  him 
was  under  a  previous  charter  to  himself,  and  for  his 
own  benefit,  and  he  could  hold  no  one  liable  for  it.  It 
was  lost  by  his  own  fault,  in  not  complying  with  his 
charter.  But  the  equitable  provision  was  inserted  in  the 
new  charter  for  his  benefit,  so  far  as  to  make  him  a 
stockholder,  to  the  extent  of  his  demand  for  work  done. 
Upon  the  failure  of  the  second  charter,  he  was  in  no 
worse  condition  than  before,  and  could  have  no  legal  or 
equitable   demand  against  any  one. 

Nor  is  there  any  principle  upon  which  he  can  be  re- 
lieved, upon  the  ground  that  the  new  board  of  directors 
did  not  do  their  duty  in  going  on  with  the  road.  He 
was  one  of  the  board,  and  as  much  in  fault  as  the 
others,  if  the  charter  was  lost  by  want  of  action  on  their 
part.  If  they  failed  to  pay  in  their  stock,  there  was  a 
mode  by  which  they  could  have  been  compelled,  and  for 
not  adopting  this  mode,  the  complainant  is  no  less  in  fault 
than  the  other  directors.  At  all  events,  we  can  base  no 
claim  against  them  on  account  of  anything  he  has  paid 
under  the  new  charter,  for  in  that  respect,  he  stands 
precisely  upon  the  same   footing  with  his  new  associates, 

none  of  them  has  paid  anything,  nor  has  he;    his  claim 
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is  not  for  work  done  on  the  faith  of  their  subscription 
of  stock,  or  upon  any  contract  with  them,  but  was  against 
himself,  as  a  defunct  corporator,  and  onlj  revived  and 
made  available  against  the  new  corporation  in  the  par- 
ticular mode  prescribed  by  the  statute  of  1846.  It  was 
for  his  personal  benefit,  to  afiford  him  this  new  chance 
to  save  himself,  and  as  it  failed,  he  is  in  no  worse 
condition  than  he  was  before.  At  all  events,  he  has  no 
claim  against  the  defendants,  which  any  Court  can  recog- 
nize. 

The   decree  will  be  reversed,   and  the  bill  dismissed. 


J.  Wilde  v.  Daniel  J.  Rawlings  et  aL 


1.  Fraudulint  Convkyances.  Deed  of  iruM.  Creditor  and  debtor. 
A  deed  of  trust,  for  the  benefit  of  creditors  conveying,  property,  not 
sufficient  to  satisfy  the  debts,  and  which  stipulates  that  the  fund 
arising  from  the  sale  of  the  property  conveyed  is  to  be  divided  jrro 
rata  among  the  creditors ;  that  all  the  creditoi's  receiving  such  pro 
rata  shall  take  it  in  absolute  acquittance  of  their  entire  debts,  or 
otherwise  receive  nothing;  and  that,  in  the  event  any  portion  of  the 
creditors  should  not  acquiesce  in  the  terms  of  the  conveyance,  those 
who  should  so  acquiesce  should  have  their  debts  paid  in  full,  and  the 
balance,  if  any,  should  be  paid  to  the  bargainor,  is  absolutely  void 
upon  its  face,  and  of  no  effect. 

^     Cases  Cited.     Oimell  et  al,  v.  Adams  et  al„  11  Humph.,  283. 


FROM   HAMILTON. 


This  cause    ie    from  the    Chancery   Court   of   Ghatta- 
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nooga.      At  the  July  Term,  1858,  Chancellor  Van  Dyke 
dismissed  the   bill.      The   complainant   appealed. 

Hopkins,  for  the   complainant. 

Welgker  and  Ket,  for  the   defendants.  ^. 

McKiNNEY,  J.,  delivered  the   opinion  of  the   Court. 

The  complainant,  who  is  creditor  of  the  defendant 
Rawlings,  seeks,  bj  this  bill,  to  have  satisfaction  of  his 
debt  out  of  the  proceeds  of  certain  property  conveyed 
by  the  defendant,  in  trust,  on  the  ground  that  the 
conveyance   is   fraudulent. 

The  defendant,  Rawlings,  being  largely  indebted  to 
different  persons,  on  the  8Qth  of  May,  1857,  made  an 
assignment  of  his  mercantile  effects  and  other  personal 
property,  to  the  defendant  Stark,  for  the  benefit  of  the 
creditors   therein  named,  including  the   complainant. 

The  deed  provides,  that  the  several  creditors  named 
therein,  "  shall  be  entitled  to  their  pro  rata  part  of  this 
assignment,  provided  they  will  make  their  election  {\m. 
receiving  notice  of  this  assignment)  to  accept  their  pro 
rata  part  of  said  proceeds,  m  full  discharge  of  their 
said  debts  J  respectively ;  hut  not  otherwise  J"  Four  months 
are  allowed,  within  which,  the  creditors  named  may  elect 
whether  to  accept  or  refuse  the  terms  of  the  assign- 
ment; and  the  ^'assignment  is  to  be  closed  out  in 
twelve  months,"  if  practicable.  The  deed  further  pro- 
vides, that  in  the  event  *'only  a  part  of  my  said 
creditors  elect  to  relinquish  their  said  claims  on  me, 
and    take    the  pro    rata,  then    and    in    that    case,   those 
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accepting  the  terms  of  the  assignment  shall  be  entitled 
to  a  full  distribution  of  the  whole  proceeds,  pro  rata, 
among  them."  And,  in  conclusion,  it  is  further  pro- 
vided, that  "should  there  be  more  than  enough  to  fully 
pay  off  all  the  debts  of  those  who  accept  this  assign- 
ment,  the  surplus  is   to  be  paid  to  me.'' 

The  proceeds  of  the  trust  property  are  not  sufficient, 
perhaps,  to  pay  one-fourth  of  the  debts  specified  in  the 
deed. 

The  complainant  refused  to  assent  to  the  terms  of 
the  assignment,  and  insists  that  he  is  entitled  to  full 
satisfaction  of  his  debt,  regardless  thereof,  on  the  ground 
that  it  is   fraudulent,  in   law,  upon   its   face. 

The  authorities,  upon  this  general  subject,  present  a 
most  remarkable  diversity  and  contrariety  of  judicial 
opinion,   in  the   Courts   of  the   different   States. 

According  to  some  of  the  cases,  an  assignment  stipu- 
lating for  a  release,  on  the  unqualified  condition  of  ex- 
cluding the  non- releasing  creditor  from  all  benefit  under 
the  assignment,  would  seem  to  be  considered  valid.  In 
other  cases  it  is  held,  that  where  the  stipulation  for  a 
release  is  only  made  a  condition  of  preference,  postpon. 
ing  thereby  the  non-releasing  creditors  to  those  who 
release,  the  assignment  is  valid.  And  other  cases  hold 
that  all  such  stipulations  are  in  violation  of  the  just 
rights   of  creditors,  and   therefore   void. 

The  course  of  decision  with  us,  has  been  in  ac- 
cordance  with   the  latter   cases. 

By  the  terms  of  the  deed  before  us,  all  creditors 
who  do  not  agree  to  accept  a  pro  rata  share  of  the 
fund  created  by  the  deed,  in  full  discharge  of  their 
debtSy  are  absolutely  excluded  from  all  benefit  under  the 
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assignment.  And,  by  the  express  provision  of  the  in« 
strument,  if  the  fund  should  turn  out  to  be  more  than 
sufficient  for  the  discharge  of  the  claims  of  the  credi- 
tors who  may  accept  the  terms,  the  surplus  is  to  be 
appropriated,  not  for  the  benefit  of  other  creditors,  but 
w   to  be  paid  to  the   debtor. 

This  is  an  attempt  to  exert  a  power  over  creditors 
not  sanctioned  by  our  law.  The  debtor,  even  under 
the  insolvent  laws,  after  the  surrender  of  his  property 
for  the  benefit  of  his  creditors,  could  not  claim  to  be 
discharged  from  payment  of  any  portion  of  the  debt 
that  might  remain  unsatisfied.  By  our  law,  nothing  can 
exonerate  the  debtor  from  the  obligation  to  pay  the 
full  amount  of  his  just  debts,  but  the  voluntary  release 
of  the  creditor.  And,  of  course,  the  attempt  to  coerce 
a  release,  by  making  it  a  condition  of  the  deed,  that 
the  refusal  to  release  shall  operate  as  a  forfeiture  of 
any  benefit  under  the  assignment,  can  be  of  no  avail, 
except  to  destroy  the  deed.  Such  a  stipulation  is  re- 
garded, in  law,  as  furnishing  conclusive  evidence  of  an 
intent  "to  hinder,  delay  and  defraud  creditors  of  their 
just  and   lawful   debts." 

Of  like  character  is  the  other  provision  of  the  deed, 
reserving  any  surplus  of  the  fund  to  the  debtor's  own 
benefit. 

For    these   reasons    the    assignment    must   be   declared 
void ;   and  the   complainant  will  be  entitled  to   satisfaction 
of  his   debt   out  of  the   fund.      See   11   Humph.,  283. 
Decree  reversed. 
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John  Gilliam  v.  The  State. 

WiTXKSS.  How  impea/ihed.  In  impeaching  the  credibility  of  a 
witness  under  our  practice,  the  inquiry  is  not  restricted  to  the  general 
reputation  of  the  witness  for  veracity,  but  it  involves  his  whole  moral 
character.  The  impeaching  witness  should,  therefore,  bo  asked 
whether  he  knows  the  general  reputation  of  the  person  whose  credi- 
bility is  in  question;  what  that  reputation  is,  and  whether,  from 
such  knowledge,  the  witness  would  believe  him  on  oath. 
Cases  Cited.     Fixrd  v.  Ford,  7  Humph.,  92. 


FROM    MARION. 


The  prisoner  was  indicted  and  convicted  before  Judge 
Gaut,  in  the  Circuit  Court  of  Marion,  of  the  offence 
of  placing  obstructions  upon  a  railroad.  He  was  senten- 
ced to  the  penitentiary,  and,  to  reverse  the  judgment, 
he   appealed   in   error. 

Hyde,  Frazier,  and   Turney,  for  the  prisoner. 

Heiskell,  Reese,  and  Minnts,  for  the   State. 

McKiNNEY,  J.,  delivered   the  opinion  of  the    Court. 


The  plaintiff  in  error  was  convicted  in  the  Circuit 
Court  of  Marion,  under  the  act  of  1852,  for  placing 
obstructions  on  the  track  of  the  Nashville  and  Chatta- 
nooga Railroad,  and  was  sentenced  to  four  years  im- 
prisonment in  the  penitentiary.  To  reverse  which  judg- 
ment, he  has  prosecuted  an  appeal  in  error  to  this  Court. 

In  the  progress  of  the  trial,  it  was  attempted,  on  the 
part   of    the   defendant,   to    discredit    a    witness    for    the 
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State.  The  Court  ruled,  that  in  doing  so,  "the  impeach- 
ing witnesses  must  confine  themselves  to  his  general  repu- 
tation as  to  the  trait  in  question — that  is,  for  truth." 
In  this,   it  is   said   the   Court   erred. 

There  seems  to  be  some  diversity  of  opinion  upon 
this  point,  in  the  American  Courts.  In  some  of  the 
States,  the  inquiry  is  restricted  to  the  general  reputa- 
tion of  the  witness  for  veracity ,  and  in  others,  the 
inquiry  involves  the  whole  moral  character  of  the  witness. 
The  latter  practice  has  received  the  uniform  sanction  of 
this  Court.  It  has  been  regarded  as  essential  to  the 
ends  of  justice,  that  both  the  Court  and  jury  should 
have  full  opportunity  of  knowing  the  entire  moral  char- 
acter of  the  witness,  where  credit  is  sought  to  be  im- 
peached; in  view  of  all  which,  it  may  safely  be  left  to 
the  jury  to  determine  what  degree  of  credit  the  'witness 
is  entitled  to  for  truth,  notwithstanding  his  other  vices 
and  immoralities  of  character,  as  his  claims  to  veracity  is 
the   primary  and   important   consideration. 

There  is,  perhaps,  scarcely  less  diversity  of  practice 
in  regard  to  the  questions  to  be  put  to  the  impeaching 
witness. 

According  to  our  practice,  the  proper  inquiries  are, 
whether  the  witness  knows  the  general  reputation  of  the 
person  whose  credibility  is  in  question;  what  that  repu- 
tation is;  and  whether,  from  such  knowledge,  the  wit- 
ness would  believe  him  upon  his  oath.  See  Ford  v. 
Ford,  7  Humph.,  92,  101;  1  Greenleaf's  Ev.,  sec.  461, 
and   notes. 

In  this  view,  the  Circuit  Court  erred  in  restricting 
the  inquiry  into  the  general  reputation  of  the  witnes?j. 
And   for   this   error,  the  judgment  must  be   reversed. 
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Thomas  H.  Fancher  v.  Alphonze  DeMonteqre. 


1.  Judicial  Knowledge.  Registers.  The  Courts  of  this  State  will 
judicially  know  the  registers  of  the  scyeral  counties  of  this  State. 

2.  Evidence.  Jn  description  of  land  in  q  deed.  Of  mistake  in  recital 
of  number  of  grant.  Where  there  is  a  mistake  in  the  recital  of  the 
number  of  a  grant  in  a  deed,  and  the  land  is  otherwise  sufficiently 
identified  and  described,  such  mistake  is  immaterial. 

3.  Possession.  Of  mixed  possession.  Where  the  possession  of  land, 
slaves,  or  other  property,  is  joint  or  mixed,  the  law  adjudges  the 
possession  to  be  with  him  who  has  the  superior  title.  This  general 
rule  applies  as  strongly  in  favor  of  the  children  and  other  members  of 
the  father's  family,  as  of  strangers.  If  they  actually  reside  with  the 
father  upon  the  property,  it  can  make  no  di^rence,  that  he  is  the  head 
of  the  family ;  claims  the  estate  for  himself  and  in  his  own  right,  and 
apparently  controls  it ;  if  he  have  not  the  title,  and  it  be  in  his  chil- 
dren, the  law  fixes  the  possession  with  them. 


FROM   BLEDSOE. 


This  action  of  ejectment  is  from  the  Circuit  Court  of 
Bledsoe  county.  At  the  July  Term,  1856,  before  Judge 
Gaut,  verdict  and  judgment  were  for  the  plaintiff.  The 
defendant  appealed  in   error. 

MiNNis  and  Nelson,  for  the   plaintiff  in  error. 

Frazier  and  Hyde,   for  the   defendant  in  error. 

Wright,  J.,  delivered  the   opinion  of  the  Court. 

1.  The  objecticm  to  the  Register's  certificate  upon 
the  deed   from  l)uguide    and    Curtis,   to    the   plaintiff  be- 
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low,  has  nothing  in  it.  The  Courts  will  take  judicial 
notice  of  the  registers  of  counties.  Mr.  Greenleaf  (1 
Green.  Ev.,  §  6)  says.  Courts  will  take  notice  of  mar- 
shals and  sheriffs,  and  the  genuineness  of  their  signa- 
tures. 

2.  The  next  objection,  is,  to  the  description  of  the 
land  in  this  deed;  that  it  is  described  as  grant.  No. 
4795,  to  John  Roberts,  when  it  appears  to  be  grant 
No.  4794,  to  Thomas  B.  Eastland;  and  so  that  no  title 
passed.  But  we  think  this  position  also  untenable;  be- 
cause the  land  is,  in  other  respects,  sufficiently  identi- 
fied and  described.  The  entry  was  in  the  name  of  John 
Roberts,  and  the  true  number  of  the  grant,  no  doubt, 
is  4796.    4  Comyn's*  Dig.  Title  Grant,   (G.  5.) 

3.  The  Court  was  asked  by  Fancher's  counsel,  to 
charge  the  jury,  that  if  Elijah  Frost  was  in  the  posses- 
sion of  the  disputed  land,  and  his  son,  Thomas  Frost, 
was  living  with  him,  the  law  adjudged  the  possession  to 
be  with  the  legal  title.  This,  the  Court  refused  to  do. 
But  instructed  the  jury  to  look  to  the  proof,  and  if 
they  were  satisfied  that  Elijah  Frost,  the  father,  was  in 
possession  in  his  own  right,  and  claiming  for  himself, 
and  his  son  Thomas  was  living  with  him,  as  one  of  the 
family,  then  the  possession  was  that  of  the  old  man, 
and  not  that  of  Thomas;  and  if,  after  the  old  man  left, 
Thomas  took  possession,  and  sold  to,  or  put  defendant 
in  the  possession,  he  cannot  couple  the  possession  of 
the  old  man,  without  color  of  title,  with  that  of  Thomas, 
to  make  out  the  seven  years  actual  adverse  possession. 
Nor  would  the  possession  of  the  old  man,  in  his  own 
right,  or  for  himself,   be    the  possession  of  Thomas,  who 
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was  living  in  the  family,  and  as  one  of  the  children  of 
old  man   Frost. 

In  this  part  of  the  charge,  there  is  a  material 
error.  It  is  well  settled,  that  in  the  case  of  a  mixed, 
or  joint  possession  of  land,  slaves,  or  other  estate, 
the  law  adjudges  the  possession  to  be  with  him  who  has 
the  superior  title.  And  this  rule  applies,  as  strongly  in 
favor  of  the  children,  and  other  members  of  the  father's 
family,  as  of  strangers.  And  if  they  actually  reside  with 
him  upon  the  property,  it  can  make  bo  diflference  that  he 
is  the  head  of  the  family,  claims  the  estate  for  himself, 
and  in  his  own  right,  and  apparently  controls  it.  If  he 
have  not  the  title,  and  it  be  in  his  children,  the  law 
fixes  the  possession  with  them.  Wheeler  on  Slavery,  90, 
and  authorities  cited:  4  Wheat.,  213;  8  Mass.,  215;  10 
do.,  146;  Brimmer  vs.  Long  Wliarf^  5  Pick.,  131.  In 
this  case,  Thomas  Frost  had  a  grant  from  the  State  of 
Tennessee,  dated  in  1846,  which  embraced  the  land  in 
dispute;  and  under  which,  it  is  proved,  he  had  claimed 
it  for  more  than  nine  years;  and  during  this  time  he 
and  his  father  actually  resided  together  upon  it  It  is 
said,  the  old  man  Frost  owned  two  hundred  acres,  em- 
bracing the  land  in  dispute;  but  no  title  in  him  is 
shown,  and  there  is  no  proof  of  it;  and  this  two  hun- 
dred acres  is  embraced  within  the  grant  of  six  hundred 
and   forty  acres   to   Thomas   Frost. 

It  is  true,  that  one  witness  does  speak  of  a  conver- 
sation between  defendant  in  error  and  Thomas  Frost,  in 
which  the  latter  admitted  his  title  to  one-half  or  three- 
fourths  of  an  acre  of  the  land  in  dispute,  and  said  he 
would  not  plead  the  statute  of  limitations,  etc.,  but  it 
does   not  appear  when   this   was;    and   the   other   evidence 
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in  the  cause  shows,  clearly,  that  he  had  possession  of  it, 
and  claimed  it  under  the  six  hundred  and  forty  acre 
grant.  Fancher  claims  under  Thomas  Frost;  and  it  is 
most  probable,  from  an  examination  of  the  facts  in'  this 
record,  that  the  charge  of  the  Court  did  most  materially 
prejudice  his  defence.  How  the  facts  may  appear,  upon 
another  trial,  we  cannot  say.  For  this  error  in  the 
charge,  we  are  constrained  to  reverse  the  judgment. 
Judgment  reversed,  and  cause  remanded  for  another  trial. 


Robert  Sloan  v.  A.  V.  Hannah. 


Roads.  0/  the  appointment  of  overseers,  and  allotment  of  hands.  County 
Cxmrt,  Act  of  1835,  ch.  6,  j  2.  The  classification  of  public  roads  in 
this  State,  and  the  allotment  of  hands  to  overseers,  cannot  be  done  by 
a  l<>ss  number  than  twelve,  or  one-third  of  the  Justices  of  the  County 
Court.  The  mere  appointment  of  overseers  is  a  very  different  duty, 
and  may  be  done  by  the  Quorum  Court  or  the  County  Judge. 


FROM   POLK. 

This  action  of  debt  was  commenced  before  a  justice 
of  the  peace  of  Polk  county,  by  Hannah,  as  overseer  of 
a  public  road,  against  Sloan,  to  recover  the  amount  fixed 
by  statute  for  failing  to  work  upon  the  road.  In  the 
Circuit   Court  of    said    county,   before    Judge  Gaut,   ver- 
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diet    and    judgment    were   against    the     defendant,     from 
which   he   appealed  in  error. 

Trewhitt,   for  the  plaintiff  in  error. 

— ,  for  the   defendant  in   error. 

McKiNNET,  J.,  delivered   the  opinion   of  the   Court. 

This  suit  was  commenced  before  a  justice  of  the 
peace  of  Polk  county.  It  was  brought  to  recover  from 
Sloan  the  sum  prescribed  by  the  statute,  for  his  failure 
to  work  on  a  public  road  in  said  county,  of  which  Han- 
nah was  the  overseer.  It  is  admitted,  that  Sloan  was 
duly  notified  to  work  on  the  road;  and  the  question  for 
our  determination  is,  whether  or  not  Hannah  had  any 
lawful   authority  to  require   him  to   work   on   said   road. 

It  appears,  that,  at  a  session  of  the  County  Court  of 
said  county,  in  the  year  1856,  the  County  Judge  being 
alone  on  the  bench,  holding  said  Court, — it  was  ordered 
by  the  Court:  "That  A.  V.  Hannah  be  appointed  over- 
seer of  a  road,  from  Wm.  Fagg's  shop  to  the  widow 
White's  ford,  on  the  Ocoee  river;  and  that  he  have  all 
the  hands  in  the  third  district;  so  as  to  make  said  road 
as   required  by   law,  a  road   of  the  first   class." 

On  appeal  to  the  Circuit  Court,  the  plaintiff  recovered 
for  the  failure   of  Sloan  to   work   three   days. 

The  error  in  the  judgment  relied  upon  is,  the  instruc- 
tion of  the  Circuit  Judge  to  the  jury,  that  the  County 
Judge  had  authority  to  make   the   foregoing  order. 

This  instruction  assumes,  that  the  power  of  the  Quo- 
rum  Court   to   "appoint    overseers  of    roads,"  under   the 
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act  of  1835,  ch.  6,  sec.  2,  carried  with  it,  by  implica- 
tion, the  power  to  assign  hands  to  the  overseers,  thus 
appointed;  and  also  to  classify  the  public  roads  of  the 
county;  and  that  like  power  must,  of  course,  be  held  to 
belong  to   the   County  Judge. 

This  is  a  mistaken  assumption.  The  allotment  of 
hands  to  each  overseer,  as  well  as  the  classification  of  the 
roads,  is  a  power  which,  for  obvious  reasons,  has  never 
been  entrusted  to  a  less  number  than  twelve,  or  one- 
third  of  the  justices  of  the  County  Court.  The  simple 
appointment  of  an  overseer,  is  a  duty  of  a  very  differ- 
ent nature;  and  it  carries  with  it  no  such  power  as  was 
supposed  by  the   Circuit  Judge. 

It  follows,  that  the  present  suit  cannot  be  maintained. 

Judgment  reversed. 


Cromwell  Delozier  v.  The  State, 

Witness.  Criminal  law.  Practice.  Where  two  or  more  are  jointly 
indicted,  and  separately  tried,  it  seems  that,  after  trial  of  one  of  the 
parties,  and  before  judgment  upon  a  verdict  against  him,  he  may  be 
examined  as  a  witness  on  behalf  of  his  co-defendants.  But,  in  all 
such  cases,  it  is  the  better  practice  for  the  Court  to  render  judgment 
immediately  upon  the  verdict;  and  in  a  case  where,  after  verdict 
against  one,  the  Court  would  not  allow  him  to  be  examined  for  the 
other,  because  judgment  had  not  been  pronounced  upon  the  verdict, 
it  is  held  to  be  an  error  upon  which  the  latter  defendant  could  claim 
a  new  trial. 


FROM  SEYIHR. 


The  plaintiff  in  error  appeals  from  a  judgment  of  the 
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Circuit  Court   of  Sevier  county,  Judge  Tublby  presiding, 
upon  a  conviction  of  assault  and  battery. 

J.  P.  SwANN,  for  the   plaintiflF  in   error^ 

Heiskell  and  Bbese,  for  the  State. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error,  and  his  brother,  Andrew  De- 
lozier, were  jointly  indicted  for  an  assault.  They  sev- 
ered on  trial.  Andrew  was  first  tried  and  found  guilty. 
On  the  trial  of  the  present  defendant,  Cromwell  Delo- 
zier, it  was  proposed,  in  his  behalf,  to  introduce  Andrew 
as  a  witness.  The  Court  refused  to  allow  this  to  be 
done,  upon  the  ground  that  judgment  had  not  been  ren- 
dered  on   the   verdict   against   him. 

Although  there  is  some  conflict  of  authority  upon 
the  point,  it  is  difficult,  in  principle,  to  perceive  any 
sound  reason  why,  in  a  case  like  .the  present,  one  of 
several  defendants  jointly  indicted,  but  tried  separately, 
should  be  held  incompetent  as  a  witness,  either  before 
or  after  trial  and  conviction,  for  a  co-defendant.  His 
relation  to  the  case,  or  the  party  on  trial,  may  justly 
affect  his  credibiUtt/^  more  or  less,  according  to  the  cir- 
cumstances of  the  particular  case.  But  we  are  at  a 
loss  to  see  any  just  ground  upon  which  he  should  be 
excluded  as  positively  incompetent.  But,  be  this  as  it 
may,  it  is  very  clear,  that  it  will  not  do  to  place  it  in 
the  power  of  the  Court,  by  a  mere  suspension  of  judg- 
ment upon  the  verdict,  without  any  sufficient  cause,  to 
hold   the  party  convicted,  in  a  condition  which  disqualifies 
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him  to  giye  evidence  for  a  co-defendant,  even  if  the  law 
were  as  it  seems  to  have  been  assumed  to  be  by  the 
Circuit  Judge.  Upon  that  hypothesis,  the  Court  ought 
to  hare  at  once  rendeied  judgment,  so  as  to  remove  the 
supposed   disability. 

On  this  ground  alone  the  judgment  must  be  reversed. 


FRExfCH  AND  Van  Epps  v.  Brandon  and  Keinbrusch. 


Evidence.  Book  debt  laio.  AciofVJbQ,  ch.  An  account  for  goode, 
wares,  and  merchandise,  delivered  to  be  sold  on  eommiasion^  cannot  b« 
proven  by  the  plaintiff's  own  oath  under  the  book  debt  law. 


FROM   MORGAN. 


This  action  of  debt  is  from  the  Circuit  Court  of 
Morgan  county.  At  the  November  Term,  1857,  before 
Judge  TuRLEY,  verdiat  and  judgment  were  for  the  de- 
fendants.     The  plaintiffs  appealed  in  error. 

Humes,  for  the  plaintiffs. 

Matnard,  for  the  defendants. 

Carxtthers,  J.,   delivered  the   opinion  of  the   Court, 

There  must  be  a  new  trial  in  this  case.  It  was 
erroneous  to  permit  the  defendants  to  prove  the  account 
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oflFered  as  a  set-oflF,  under  the  book  debt  law.  The 
account  is  for  articles  delivered  to  the  plaintiffs  to  sell 
on  commission,  and  not  for  goods  Bold  and  delivered. 
The  act  of  1756  only  applies  to  the  latter  case,  and 
does  not  embrace  the  former.  There  is  no  other  proof 
of  the   adverse   account. 

The  defendants  filed  a  bill  for  discovery,  under  the 
act  of  Assembly  on  that  subject,  in  relation  to  these 
dealings,  and  the  state  of  accounts  between  the  parties. 
The  interrogatories  were  fully  answered,  and  the  same 
was  read  in  evidence  by  the  defendants.  By  this  pro- 
ceeding the  plaintiffs  were  made  witnesses,  and  their 
statements  must  be  taken  as  true,  so  far  as  they  are 
responsive  to  the  interrogatories  propounded;  and  the 
burden  of  disproving  them  is  thrown  upon  the  defend- 
ants. This  is  not  done,  except  by  the  affidavit  of  de- 
fendants te  their  account,  and  this,  we  have  seen,  is 
inadmissible. 

The  suit  is  brought  upon  a  note  for  J115.80.  The 
credits  admitted  in  the  answer  to  the  bill  of  discovery, 
are  about  $80.  No  other  credits  are  proved,  and  still 
the  judgment  is  in  favor  of  defendants,  on  their  plea  of 
set-off,  for  $37.50. 

The  judgment  must  be  reversed. 
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John  (a  Slave)  v.   The  State. 

Ckimikal  Laut.  Continuance.  Act  of  1827,  eh.  ?0,  {  2.  The  act  o*^ 
1827,  ch.  80,  authorizing  a  continuanee  at  the  first  term  upon  the 
affidavit  of  the  prisoner,  that  he  cannot  go  safely  to  trial  on  account 
of  popular  prejudice  against  him,  should  receive  a  liberal  exposition 
in  favor  of  human  life.  Thus,  a  prisoner  indicted  for  a  capital  felony 
was  not  arraigned  at  the  term  at  which  the  indictment  was  found,  for 
the  want  of  time ;  and  at  the  succeeding  term,  upon  his  arraignment, 
he  asked  a  continuance  under  the  provisions  of  the  act  of  1827,  ch.  80, 
^  2,  which  was  refused  him.  This  is  held  to  be  error.  The  "first 
term"  in  the  sense  of  the  statute,  means  the  term  at  which  the  pris- 
oner is  arraigned  for  trial :  and  it  is  then  that  such  an  affidavit  of 
itself,  entitles  him  to  a  continuance. 


FROM   QRAIN6ER. 


The  prisoner,  a  slave,  was  indicted  in  the  Circuit 
Court  of  Grainger  county,  for  murder.  At  the  April 
Term,  1858,  before  Judge  Turlby,  he  was  tried,  con- 
victed, and  condemned  to  suffer  death.  He  appealed  in 
error  to  this  Court. 

J.  B.  Heiskell,  for  the  prisoner. 

W.  E.  Sbbsb,   Jr.,  for  the   State. 

McKiNNBY,  J.,   delivered  the  opinion   of  the  Court. 

The  plaintiff    in    error    was    indicted    in    the    Circuit 
Court   of  Grainger,  for  the  murder  of  a  female  slave,  the 
wife   of    the   prisoner.      He    was    found    guilty,    and    sen- 
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tenced  to  be  hung.  The  case  is  brought  up  by  an  appeal 
in  error;  and  the  error  assigned  is,  the  refusal  of  the 
Court  to  grant   a   continuance   of  the   case. 

It  appears  from  the  record,  that  the  indictment  was 
found  at  the  December  Term,  1857,  just  before  the  close 
of  the  term ;  and  after  the  traverse  jury  had  been  dis- 
charged, and  all  the  other  business  of  the  Court  had 
been  continued  over  to  the  next  term ;  in  consequence 
of  which,  the  prisoner  was  not  arraigned  on  the  indict- 
ment until  the  following  April  Term.  At  the  April  Term, 
upon  being  charged  on  the  bill  of  indictment,  the  pris- 
oner presented  his  affidavit  under  the  act  of  1827,  ch. 
30,  sec.  2,  asking  a  continuance,  on  the  ground  of  the 
great  excitement  in  the  public  mind  to  his  prejudice. 
But  the  application  was  refused,  and  he  was  put  upon 
his   trial. 

The  act  referred  to,  provides,  that  if  the  defendant 
in  a  criminal  -case,  in  which  a  change  of  venue  is  not 
allowed  by  law,  "will  make  oath  that  there  exists  too 
great  an  excitement  to"  (his)  "prejudice,  to  come  to  trial 
at  the  first  term,  it  shall  be  a  sufficient  cause  for  a  con- 
tinuance for  one  term   only.** 

It  is  said  the  continuance  was  refused  on  the  ground, 
that,  as  the  prisoner  was  not  put  upon  trial  until  the 
next,  or  second  term  after  the  indictment  was  found,  he 
had,  in  fact,  had  all  the  benefit  of  the  delay  contem- 
plated by  the  statute;  and,  therefore,  the  reason  of  the 
law  had  ceased  to  apply,  and  the  case  was  not  within 
the  statute. 

This  construction  is  wholly  inadmissible.  In  favor  of 
life,  the  statute  is  to  receive  a  liberal  exposition;  such 
is  the   uniform  principle.     The  construction  contended  for, 
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and  adopted  bj  his  honor,  the  Circuit  Judge,  is  directly 
in  the  face  of  the  plain  words,  as  well  as  the  spirit  of 
the  act.  The  act  explicitly  declares,  that  upon  oath  be- 
ing made  as  therein  prescribed,  ^'  it  shall  be  a  sufficient 
cause  for  a  continuance  for  one  term.'*  And  it  is  not 
for  the  Court,  either  to  say  that  it  shall  not  be  a  suffi- 
cient cause,  or  to  gainsay  the  truth  of  the  statement 
verified  by   the   defendant's  oath. 

It  is  clear,  that,  by  the  words  "first  term,"  was 
meant  the  term  at  which  the  prosecuting  officer  of  the 
gOTemment  demands  the  arraignment  and  trial  of  the 
defendant. 

On  this  ground,  the  judgment  must  be  reversed,  and 
the   prisoner  be   remanded  for  a  new  trial. 


Mart  A.  Traynor  v.  T.  W.  Johnson. 


CoKVSBSiON.  Waiver.  The  question,  whether  or  not  a  conversion 
of  .property  is  waived,  is  a  question  of  intention.  It  is  a  mixod  ques- 
tion  of  law  and  fact,  to  be  submitted  to  the  jury  under  proper  instrac- 
tions  from  the  Court.  It  must,  in  all  cases,  appear  that  the  party  had 
full  knowledge  of  his  righta,  in  respect  to  the  matter  of  wliich  the 
waiver  is  predicated,  for  if  ignorant  thereof,  of  course  no  intention  to 
waive  anything  can  be  implied. 

8aH£.  Sarm.  Case  in  judgment  The  plaintiff  hired  her  slave  to 
the  defendant,  by  express  contract,  to  be  employed  in  a  particular 
aervice.  The  defendant  sub-hired  the  slave  to  be  employed  in  a 
totally  different  service,  and  pending  said  latter  service,  the  slave  was 
taken  violently  ill ;  and,  at  the  suggestion  of  the  physician,  he  was 
taken  to  the  house  of  plaintiff  to  be  nursed,  where  he  died.  It  is  held, 
that  the  mere  fact  of  the  plaintiff's  receiving  the  slave,  under  the  cir- 
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cumstances,  was  not  of  itaelf,  a  waiver  of  the  conversion ;  but  it 
depended  upon  the  motive  with  which  it  was  done,  which  was  matter 
to  be  considered  by  the  jury. 

y.     Cases  Cited.    Ball  v.  CummingSf  3  Snced,  275. 


FKOM    BRADLEY. 


This  action  on  the  case  is  from  the  Circuit  Court  of 
Bradley  county.  At  the  September  Term,  1858,  before 
Judge  Gaut,  verdict  and  judgment  were  for  the  defend- 
ant.    The   plaintiff  appealed  in   error. 

RowLES,  for   the   plaintiff. 

HoYLE  and  Edwakds,  for  the   defendant. 

McKiNNEY,  J.,   delirered  the  opinion   of  the  Court. 

This  was  an  action  on  the  case  to  recover  damages 
for  the  alleged  conversion  of  a  slave,  hired  by  the  plain- 
tiff to  the   defendant  for   twelve   months. 

The  declaration  contains  counts  in  trover  and  case. 
Upon  the  issue  of  not  guilty,  the  jury  found  for  the 
defendant;  and,  a  new  trial  being  refused,  the  plaintiff 
appealed  in  *  error. 

The  defendant  kept  a  public  hotel,  and  the  slave  was 
hired  to  him  on  the  10th  of  March,  1856,  upon  an  express 
agreement  that  he  was  to  be  employed  as  a  servant  in 
the  hotel.  About  the  1st  of  May,  the  defendant  sub- 
hired  the  boy  to  the  Messrs.  Cowan,  to  work  in  a  brick- 
yard— a   sort   of    employment,  which    the    defendant    was 
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informed,  at  the  time  of  hiring,  the  plaintiff  would  not 
suffer  him  to  be  engaged  in.  In  the  month  of  June, 
while  at  work  in  the  brick-yard,  the  boy  was  taken  ill 
with  a  violent  dysentery,  of  which  he  died  in  a  few 
days.  A  physician  was  called  in  by  Cowan,  to  visit  the 
boy.  The  physician,  soon  afterwards,  "saw  the  plaintiff 
and  suggested  to  her  that  she  had  better  have  the  boy 
brought  to  her  house,  where  she  could  have  him  at- 
tended," and  he  was  accordingly  taken  to  her  house 
from  Cowan's,  where  he  died  in  a  short  time  after  his 
removal.  The  physician  proves  that  the  boy  was  well 
attended  to  at  Cowan's;  but  it  was  his  opinion  that  he 
would  do  better  with  the  plaintiff;  and  it  was  at  his 
(the  physician's)  suggestion  the  negro  was  brought  there. 

The  principal  question  on  the  trial,  was,  whether  or 
not  the  act  of  the  plaintiff,  in  receiving  back  the  slave, 
under  the  circumstances,  was  a  waiver  of  the  conversion. 
Upon  this  point,  his  honor,  the  Circuit  Judge,  instructed 
the  jury,  that,  "although  the  defendant  was  guilty  of  a 
wrongful  conversion  of  the  slave,  and  liable  to  be  sued 
in  trover  for  his  value;  still,  if  the  plaintiff  received  the 
negro  back  into  her  possession,  and  treated  him  as  her 
property,  before  his  death,  that  it  was  a  waiver  of  her 
right  to  sue  in   trover,   for  the  conversion." 

This  instruction,  in  the  general  and  unqualified  terms 
in   which   it  is   stilted;  is,   we   think,  exceptionable. 

The  question  of  waiver,  is  mainly  a  question  of  in- 
tention. The  mere  isolated  act  of  receiving  back  the 
slave,  is,  in  itself,  equivocal.  From  this  simple  fact,  it 
cannot  be  assumed,  as  a  conclusion  of  law,  that  the 
plaintiff,  in  the  case  before  us,  waived  the  tortious  con- 
version of    the  slave.      In    this    lies    the    error    of    the 
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instruction;  for  the  Court  does  assume,  as  a  matter  of 
law,  that,  upon  the  facts  proved,  there  was  an  absolute 
waiver   of   the   tort. 

Whether  or  not  the  reception  of  the  slave,  under 
the  circumstances  of  this  particular  case,  amounted  to  a 
waiver  of  the  conversion,  depends  upon  the  intention  or 
motive  which  prompted  the  act.  And  the  motive  or 
intention  of  the  act  in  this  case,  as  in  most  other 
instances,  is  matter  of  inference,  to  be  .deduced  with 
more  or  less  certainty  from  the  external  and  visible  acts 
and  conduct  of  the  party;  and  all  the  accompanying 
circumstances  of  the  particular  transaction.  If  the  owner, 
with  knowledge  of  the  facts  which,  in  law,  constitute 
the  conversion,  take  back  the  slave  into  his  possession 
as  owner y  (either  at  the  expiration  of  the  term  of  hirmg, 
or  before,)  and  as  if  the  tort  had  not  been  committed; 
this  will  be  evidence  of  a  waiver  of  the  conversion ;  and 
being  once  waived,  the  right  to  sue  in  trover,  for  the 
tort,  is  gone  forever.  This  is  the  doctrine  of  the  case 
of  Bell  V.  CummingSy  3  Sneed,  275.  Which,  on 
review,  we  fully  approve.  It  must  be  clearly  established, 
however,  that  the  party  had  full  knowledge  of  his 
rights,  in  respect  to  the  matter  of  which  the  waiver  is 
predicated;  for,  if  ignorant  thereof,  of  course  no  inten- 
tion to  waive  anything  can  be  implied.  But  if,  as  is 
assumed  for  the  plaintiff  to  be  the  fact  in  the  present 
case,  the  slave  was  received  back,  not  with  any  inten- 
tion to  waive  the  tort,  or  to  forego  any  legal  rights 
resulting  therefrom,  but  purely  from  motives  and  feelings 
of  humanity  towards  the  slave,  or  in  obedience  to  the 
wishes  of  the  physician,  or  from  considerations  of  per- 
sonal kindness    towards  the  new  owner  of  the  slave ;  or 
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Other  such  like  motive;  then,  the  simple  act  of  taking 
back  the  slaye,  under  such  circumstances,  would  not,  of 
itself,  be  sufScient  evidence  of  a  waiver  of  the  conver- 
sion. And  it  may  be  observed,  that  the  question,  what 
amounts  to  a  waiver,  is,  in  all  cases,  a  mixed  question 
of  law  and  fact,  to  be  determined  by  the  jury,  under 
proper  instructions  from  the   Court. 

But,  though  the  technical  conversion  be  waived,  impli- 
edly; still,  the  same  result,  in  favor  of  the  owner,  may, 
frequently,  be  substantially  attained  on  the  count  in 
case.  The  only  material  difference  between  trover  and 
ease,  is,  in  respect  to  the  rule  of  damages  peculiar  to 
each  action.  In  trover,  upon  the  fact  of  conversion 
alone,  the  value  of  the  property  is  recoverable  as  a  mat- 
ter of  course;  whereas,  in  case,  the  damages  are  mea- 
sured by  the  nature  and  extent  of  the  injury,  and  the 
value,  or  a  less  amount,  may  be  allowed  by  the  jury, 
according  to   the   intrinsic   merits   of  each  particular  case. 

It  results,  from  this  view  of  the  law  applicable  lo 
the  case,  that  the  instruction  to  the  jury  was  erroneous. 
The  Court  likewise  erred  in  not  rejecting  the  statement 
of  Cowan,  derived  from  his  negroes,  in  regard  to  the  slave 
Nathan  having  been  at  Tucker's  on  the  Sunday  befdre  he 
was  taken  sick.  This  was  excepted  to  when  stated;  and 
the  Court,  instead  of  passing  it  silently  by,  should  have 
excluded  it  from  the  jury. 

Judgment  reversed. 
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Jared   H,   Grahabi   v.    Ridley   Roberts    and    Martha 

Wright. 


Process.  Service  of.  Counterpart  of  a  summons  was  issued  against 
Garret  H.  Grahami  administrator  of  John  Graham,  deceased.  The 
sheriff  executed  said  writ  on  Jared  H.  Graham,  administrator  of 
John  Graham,  deceased,  and  made  duo  return  thereof.  The  latter 
was  the  real  party,  but  his  name  was  not  properly  given  in  the  writ. 
Held,  that  this  was  a  valid  service  of  the  summons  on  Jared  H.  Gra- 
ham, and  he  was  guilty  of  gro«  negligence  in  not,  at  once,  makinc; 
his  defence,  if  he  had  any. 

Same.  Same.  Waiver.  The  sheriff  stated  to  the  defendant  that  he 
knew  no  such  man  as  Garret  H.  Graham ;  and  when  asked  by  Jared  H. 
what  he  intended  to  do,  he  replied  that  he  should  return  the  summons 
with  the  facia  \ipon  it.  Jared  H.  Graham  was  at  Court.  Under  the 
advice  of  counsel  he  failed  to  make  defence,  and  judgment  by  default 
was  taken  against  him.  He  was  fully  apprised  of  the  judgment  by 
default  before  final  judgment — appeared  and  defended  the  case  upon 
the  trial,  at  the  execution  of  the  writ  of  enquiry — introduced  evi- 
dence— made  various  motions  in  the  case,  and  filed  a  bill  of  excep- 
tions. Ho  failed  to  have  the  judgment  by  default  set  aside.  This 
was  a  waiver  of  the  service  of  process,  if  not  served,  and  he  could 
not  thereafter  be  heard  to  say  that  it  was  not  executed  on  him. 

Same.  Judgment  by  default  set  aside  for  want  of  service  of  process. 
If  judgment  by  default  is  taken  against  a  party  without  service  of 
j)rocess,  the  Court  has  power  and  will  set  aside  such  judgment,  upon 
a  proper  application  made  by  such  party. 

Chanceet.  Jurisdiction.  Remedy  at  law.  If  a  person  has  a  perfect 
remedy  at  law,  of  which  he  is  not  deprived  by  fraud,  or  accident, 
or  the  act  of  the  opposite  party,  a  Court  of  Chancery  cannot  grant 
him  relief. 


FROM   MARION. 


Trial  before  Van  Dyke,  Chancellor,  at  the  December 
Term,  1858.  The  bill  was  dismissed,  and  the  com- 
plainant appealed. 
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TuRNEY,  for  the   complainant. 
Frazibr,  and   Hydb,  for  the  defendants. 
Wright,  J.,  delivered  the   opinion  of  the   Court. 

In  the  year  1849,  Martha  Wright  sued  Ridley  Rob- 
erts and  complainant,  Jared  H.  Graham,  as  the  admin- 
istrator of  John  Graham,  deceased,  in  the  Circuit  Court 
of  Jackson  county,  Tennessee,  in  covenant.  The  writ 
was  issued  the  5th  of  July,  1849,  and  the  original 
placed  in  the  hands  of  the  sheriff  of  Jackson  county, 
and  by  him  returned,  on  the  same  day,  executed.  A 
counterpart  was  issued  and  placed  in  the  handa  of  the 
sheriff'  of  Marion  county,  where,  it  seems,  complainant 
lived,  and  was,  by  him,  returned  executed  on  complain- 
ant, on  the  20th  of  July,  of  the  same  year.  The  com- 
plainant was  described  in  the  writ  as,  "Garret  II. 
Graham,  administrator  of  John  Graham,  deceased'* — his 
true  name  being  Jared  H.    Graham. 

When  the  sheriff  of  Marion  county  received  the 
writ — ^believing  complainant  to  be  the  person  intended, 
and  not  knowing  of  any  other  Graham,  who  could  an- 
swer to  the  description  of  administrator  of  John  Graham — 
he  executed  it  upon  him,  and  returned  the  fact  that 
he  had  executed  it  upon  "Jared  H.  Graham.  When 
he  showed  the  writ  to  complainant,  at  the  time  he 
served  it,  he  remarked,  "  he  knew  no  such  man  as 
Garret  H.  Graham;"  and  the  sheriff  responded  that  he 
knew  no  such  man  himself,  and  that  if  the  addition  of 
administrator  had  not  been  to  the  writ,  he  would  not 
have  supposed  complainant  to  be  the  person  meant. 
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Before  they  separated,  complainant  inquired  of  the 
sheriflF  what  he  was  going  to  do  about  it,  and  he  re- 
plied, that  he  should  return  it,  with  the  facts  upon  it, 
but  did  not  tell  him  he  should  return  it  executed  upon 
him,  Jared   H.    Graham. 

At  the  return  term  of  the  Circuit  Court,  in  Novem- 
ber, the  complainant  and  Roberts  having  failed  to  plead, 
judgment,  by  default,  was  taken  against  them,  and  a  writ 
of  enquiry  of  damages  awarded  to  the  next  March 
Term  of  the  Court,  when  a  judgment  final  was  taken; 
and  this  judgment,  on  appeal,  was  affirmed  in  the 
Supreme  Court — ^at  least  a  judgment  was  there  had  for 
(625.25,  and  costs ;  and  complainant  has,  since,  by  a 
subeequent  proceeding,  been  rendered  personally  liable 
for   said  judgment,   at   the   suit  of  Martha   Wright. 

The  object  of  the  present  bill  is  to  enjoin  these 
judgments,  upon  the  ground  that  complainant  was  never 
served   with   process,  and   of  newly-discovered  evidence. 

The  Chancellor  gave  a  decree  dismissing  the  bill, 
and,  we   think,  very  properly. 

The  complainant  is  not  entitled  to  relief  upon  several 
grounds.  In  the  first  place,  the  defendant,  in  her  an- 
swer, asserts  that  she  was  informed,  and  believed,  that 
complainant  was  present  in  Court  when  the  judgment 
by  default  was  taken,  and  failed  to  make  defence  by 
the  advice  of  his  counsel.  This  view  of  the  case  is 
strongly  supported  by  the  testimony  of  H.  J.  Graham 
and  Wesley  T.  Burnett — two  of  complainant's  witnesses — 
who  prove  that  he  lefc  home  and  went  to  Jackson 
county,  Tennessee,  in  October,  1849.  The  Court  sat  the 
1st  Monday  in  November,  and  he  is  shown  to  have 
lived    about  110  miles    from  that  county.      And  we  can 
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hardly  imagine  why  he  should  hare  gone  there  at  that 
time,  under  the  circumstances,  unless  it  were  to  look 
after  the  defence  of  the  suit. 

But  if  this  were  not  so,  the  bill  and  the  record 
shows  that  complainant  became  fully  acquainted  with  the 
pendency  of  the  suit  and  the  judgment  by  default, 
before  the  next  term  of  the  Court,  and  before  final 
judgment,  and  actually  appeared  and  defended  the  case, 
upon  the  trial  at  the  execution  of  the  writ  of  enquiry — 
submitted  evidence  to  the  jury — ^made  various  motions  in 
the  case — ^filed  a  bill  of  exceptions,  and  appealed;  but 
yet  he  failed  to  have  the  judgment  by  default  set  aside, 
or  to  make  any  proper  attempt  to  do  so.  This,  he 
should  have  done,  if,  in  fact,  the  writ  had  not  been 
executed  upon  him.  And  we  cannot  doubt,  if  he  had 
shown  this  fact,  he  would  have  met  with  instant  relief, 
at  the  hands  of  the  Circuit  Court — or  that  failing  there, 
upon  a  proper  case,  the  Supreme  Court  would  have  re- 
instated the  cause.  That  the  Circuit  Court  had  this 
power,  was  decided  by  this  Court,  in  The  Bank  of 
Tennessee  v.   Spillem  and  Merriwether^  2  Sneed,  698. 

Complainant  had  a  perfect  remedy  in  the  Circuit 
Court,  of-  which  he  was  not  deprived  by  fraud,  or 
accident,  or  the  act  of  the  opposite  party,  and  equity 
cannot  relieve  him.      7   Hum.,  39. 

But  if  this  were  not  so,  and  conceding  that  he  was 
not  served  with  process  by  the  sheriff  of  Jackson  county, 
yet  the  service  upon  him  by  the  sheriff  of  Marion,  was, 
in  all  respects,  valid,  and  he  was  guilty  of  gross  neg- 
ligence in  not,  at  once,  making  his  defence,  if  he  had 
any.      This  case  cannot  be  sustained  by  Rice  v.  R.   R. 
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Banky  7  Hum.,  39,  and  Ridgetoay  v.  The  Bank  of 
Tennessee,  11  Hum.,  523.      The  cases  are  wholly  unlike. 

The  claim  to  relief  upon  the  ground  of  newly-discovered 
evidence,  has  nothing  in  it,  because  the  fact  relied  on 
was  well  known  to  Ridley  Roberts — complainant's  prin- 
cipal in  the  covenant — and  it  was  gross  negligence 
in  him  not  to  have  known  it.  Besides,  the  fact  could 
do  complainant  no  good  as  a  defence.  The  sale  of  the 
slave  by  Roberts  was,  of  itself,  a  breach  of  the  cove- 
nant, and  the  merits  of  the  case  are  with  the  defendant. 

We  aflSrm  the   Chancellor's   decree. 


U7    73^  John  Mayse  v.  John  and  James  Laffertt. 

1.  Evidence.  Plat  annexed.  Marked  boundary  will  control.  A  plat 
annexed  to  a  partition,  or  grant,  is  competent  evidence  to  be  looked 
to  in  ascertaining  the  true  boundary  of  the  land  set  apart ;  but  the 
party  is  entitled  to  the  lands  actually  appropriated,  and  if  the  land 
has  been  actually  surveyed,  nnd  the  lines  marked  different  from  tho 
plat,  the  marked  boundary  will  control. 

2.  Boundary.  Statute  of  limitations.  Act  o/  1819,  J  1.  If,  at  the 
time  of  the  execution  of  a  deed,  the  lines  are  marked,  and  the  boun- 
dary thus  made  varies  from  the  lines  of  the  previous  conveyances 
under  which  the  bargainor  claims  title ;  and  the  lines  marked  are 
known  and  recognized  by  the  parties  as  the  true  boundary  of  the 
land,  an  adverse  possession  of  such  land  for  a  period  of  seven  years, 
claiming  up  to  the  new  boundary  thus  made,  will  vest  an  estate  in 
fee  in  the  conveyee. 


FROM   GRAINGER. 


This  cause  was  heard  at  the  December  term,  1856, 
before  Lucky,  Chancellor,  Decree  for  the  complainant. 
The  defendants  appealed. 
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Crozier,  Shields,  and  Reese,  for  the  complainant. 
Heiseell  and  Barton,  for  the  defendants. 
Wright,  J.,  delivered  the   opinion  of  the   Court. 

The  decree  of  the  Chancellor,  in  this  cause,  should 
be  afBrmed.  We  are  satisfied  from  the  proof  that  the 
verdict  of  the  jury  is  correct,  and  that  the  true  line 
between  the  parties  was  established  bj  it.  The  decree, 
then,  being  sustained  by  the  proof  and  the  verdict  of 
the  jury,  should  stand,  unless  the  Chancellor,  in  his 
charge  to  the  jury,  upon  the  issues  submitted  to  them, 
committed  some  error.  This,  it  is  insisted  by  the  de- 
fendants'  counsel,   he  did. 

But,  after  a  careful  examination  of  the  charge,  we 
are  unable  to  perceive  any  error  in  it  of  which  the  defend- 
ants  can  complain. 

It  is  objected,  that  the  Chancellor  did  not  give  force 
enough  to  the  survey,  or  plat,  made  out  by  the  surveyor 
and  commissioners,  who  divided  the  lands  of  John  Coulter 
in  1812,  and  under  which  Jane  Yancy  derived  her  share 
in  her  father's  estate. 

The  Court  was  asked  to  charge  the  jury,  that  the 
plat  annexed  to  a  grant,  or  partition,  has  the  effect  to 
control  general  or  directory  calls,  and  even  locative 
calls,  and  is  entitled  to  great  weight  in  ascertaining  a 
boundary,  and  particularly  so,  when  it  concurs,  substan- 
tially,  with  course   and  distance. 

In  answer  to  this,  the  Court  instructed  the  jury,  that 
the  plat  was  a  circumstance  to  be  taken  into  their  con- 
sideration in  ascertaining  the  true  boundary  of  the  land 
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allotted  to  Mrs.  Yancy;  but  it  might  be  disregarded  if 
the  calls  and  other  evidence  in  the  case  showed  that 
the  commissioners  intended,  and  did  include  the  whole 
of  the  400  acre  tract  in  their  partition,  going  to  the 
extreme  boundary  of  that  tract. 

This  is,  in  substance,  the  doctrine  laid  down  by 
this  Court  in  Tate  v.  Oray'a  Lessee,  1  Swan,  73,  and  is 
not  in  conflict  with  Bell  v.  'Hickman,  6  Hump,,  398. 
The  party  is  entitled  to  the  lands  actually  appropriated ; 
and  if  the  land  had  been  actually  surveyed,  and  the 
lines  marked  different  from  the  plat,  the  marked  bound- 
ary would  control  it.  In  this  case,  the  evidence  was 
abundant,  of  an  actual  survey  and  appropriation  at  vari- 
ance with  the  plat;  and  the  instructions  of  the  Court 
were   right. 

It  is  next  objected  that  the  charge  of  the  Court,  in 
answer  to  the  4th,  6th,  and  6th  propositions  of  defend- 
ants' counsel,  was  erroneous.  It  may  be  well  here  to 
state,  that  the  defendants  had,  in  the  year  1844,  pur- 
chased of  John  M.  Preston  a  tract  of  land  adjoining 
that  in  dispute,  and  claimed  that  the  deed  taken  by 
them  covered  the  land  in  controversy,  and  that  under  it 
they  had  held  seven  years  possession,  and  had  title  by 
the  statute  of  limitations.  This  deed,  however,  and  a 
regular  chain  of  prior  conveyances,  showed  that  it  did 
not  embrace  the  land  in  dispute,  but  in  fact  called  to 
adjoin  the  John  Coulter  400  acres,  and  to  corner  on 
the  three  pines  spoken  of  as  a  corner  of  his  grant,  and 
established  by  the  jury  as  the  true  corner.  But  it  ap- 
peared that  the  defendants,  and  those  of  whom  they 
claimed,  had  held  many  years  possession  of  two  small 
pieces  of  the  land,  within  the  land  in  dispute,  having  them 


aked  one.  ,^^^^ 
after  allowing  | 
of  limitations, 
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enclosed  up  to  the  disputed  line;  and  that  when  Pres- 
ton made  the  deed,  one  of  defendants,  upon  a  survey 
of  the  land,  had,  in  some  way,  marked  a  line  with 
his  knife,  so  as  to  include  all  or  a  part  of  the  Nlisputed 
land.  And  the  other  proof  in  the  case  abundantly  shows, 
that  the   possession   of  defendants  was   a  naked  one. 

In  this  state  of  the  case,  the  Court,  after 
the  defendants  to  hold  under  the  statut3 
to  the  extent  pf  their  actual  enclosure,  instructed  the 
jury  further,  that  if  at  the  time  Preston  made  his  deed 
to  the  defendants,  he  went  on  the  ground,  designated 
and  marked  a  line  different  from  that  called  for  in  his 
deed,  and  the  defendants  held  and  claimed  up  to  that 
new  line,  being  different  from  the  one  designated  in  the 
conveyance  and  in  the  previous  conveyances,  and  the 
same  was  held  by  the  defendants  for  seven  years,  ad- 
versely, it  would  be  such  color  of  title,  that,  under  the 
statute  of  limitations,  they  would  be  vested  with  the  fee 
under  the  first  section  of  the  act  of  1819 ;  but  that  unless 
there  was  full  and  complete  evidence  that  there  was 
another  line,  known,  marked,  and  recognized  by  Preston, 
at  the  time  of  his  conveyance,  different  from  the  line 
called  for  as  the  line  of  the  John  Coulter  400  acre 
tract,  defendants'  deed  would  be  confined  to  and  bounded 
by  the  line  which  the  jury  might  believe  was  the  true 
original  line  of  the  grant;  that  should  they  believe  the 
original  north  line  of  the  400  acie  tract  was  where  the 
complainant  contended,  the  defendants'  deed  stopped  at  that 
point,  unless  a  different  one  was  marked  and  recognized 
by  Preston  at  the  date  of  his  deed,  in  which  event  de- 
fendants' deed  would  go  to  it.  That  a  line  to  be  marked 
must  have  the  usual  designations  on   the  trees,  or  other 
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distinct  and  visible  indications,  showing,  with  reasonable 
certainty  to   the   enquirer,  that  it  was   a  boundary  line. 

It  is  alleged  that  this  charge,  in  their  inquiry  as  to 
the  boundary,  confined  the  jury  to  the  acts  and  decla 
rations  of  the  parties  at  the  time  Preston  made  his 
deed  to  the  defendants,  and  excluded  from  their  con- 
sideration all  antecedent  and  subsequent  acts — possession 
and  the  like — tending  to  show  where  this  true  line  really 
was.  But  we  think  an  examination  of  the  whole  charge 
will  show  that  this  is  not  so,  and  that  the  case  was 
fairly  submitted  to  the  jury  upon  all  its  facts,  and  that 
certainly  the  defendants  have  no  valid  ground  of  com- 
plaint  against   the   charge. 

The  merits  of  the  case  have  been  reached,  and  we 
aflirm   the   decree. 


William  D.  Smith,  Ex'b,  v.  Charles  Metcalf. 


Tkust  axd  Trustee.  Trustee  takes  an  estate  co-extensive  with  tfte 
objects  of  the  trust  When  the  estate  ceases.  An  estate  co-extensive 
with  the  duties  to  be  performed,  will  vest  in  the  trustee,  and  he  will 
take  exactly  that  quantity  of  interest  which  the  purposes  of  the  trust 
rcquiro.  which  being  executed,  the  trust  estate  ceases. 

Same.  Same.  Same.  Case  in  judgment.  Property  was  bequeathed, 
to  be  under  the  control  and  direction  of  the  executor,  for  the  benefit 
of  the  legatee,  who  was  a  ftme  covert  She  died,  leaving  a  husband 
and  children  surviving.     Held,  that  the  executor  took  an  estate  during 
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the  life  of  Hie/eme  covert — that,  at  her  death,  the  estate  ceased,  and 
the  trustee  could  not,  thereafter,  maintain  an  action  to  recover  said 
property. 


FROM   M  MINN. 


This  cause  was  tried  at  the  December  Term,  1857, 
Gai'T,  J.,  presiding.  Verdict  and  judgment  for  defend- 
ant.    The   plaintiff  appealed. 

Cooke,  for  the  plaintiff, 

Baxteb,   for  the  defendant. 

Wright,   J.,   delivered  the  (pinion  of  the   Court., 

This  was  an  action  of  detinue  for  a  slave,  Betty,  iB> 
which  judgment  was  rendered  against  the  plaintiff,  and 
he  has  appealed  in  error  to  this  Court* 

The  plaintiff  is  the  sole  executor  of  Jackson  Smithy 
who  died  about  June,  1852,  and  claims  the  slave  as  trtu- 
tee  under  his  wQl,   and  the  codicils  thereto  attached. 

The  testator  had  seven  children,  and  in  his  will  he 
gave  to  his  daughter  Harriet  H.  Grills,  the  one-sevenib 
part  of  his  estate,  in  fee  simple.  Afterwards,  in  a  codi- 
cil is  this  clause;  ^^In  addition  to  the  foregoing  will 
and  codicil,  I  make  this,  the  second,  codicil  to  said  will. 
1  revoke  that  portion  of  my  will  which  gives  to  my 
daughter,  Harriet  Grills,  the  portion  of  property  set  apart 
in  the  foregoing  will;  and  the  reason  why  I  revoke  said 
portion  of  my  will  is,  that  I  wish  that  my  executors. 
5 
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to  take  the  same  into  their  control  and  management: 
and  direct  that  they,  my  executors,  manage  said  prop- 
erty heretofore  given  to  Harriet  Grills,  in  the  same 
Avay  that  they  are  directed  to  control  and  manage  the 
property  given  in  the  will  to  Elizabeth  Emeline  Lowry 
and  Nathaniel  D.  Smith.  I  make  this  change  in  my 
will,  being  fully  of  the  opinion  that  Jefferson  Grills  Trill 
not  take   that   care   of  said  property,  that  he  should  do.** 

In  the  will,  the  shares  of  Nathaniel  D.  Smith  and 
Elizabeth  Emeline  Lowry,  were  not  given  to  them,  but 
to  their  children,  "to  be  under  the  control  and  direc- 
tion of  my  executors,  and  not  at  all  to  be  under  the 
control,  either  of  my  son,  Nathaniel  D.  Smith,  or  my 
son-in-law,  Alexander  M.  Lowry.  I  wish  my  executors 
to  apply  the  rents  and  hires,  if  any,  to  the  maintenance 
and  education  of  said  grand-children,  or  dispose  of  it  to 
the  best  advantage  of  the  grard-children,  as  they  may 
think  best.'* 

Jefferson  Grills  was  the  husband  of  Harriet  H.  Grills, 
and  is  still  alive,  but  she  is  dead,  leaving  children,  some  of 
whom  are  adults,  and  others  are  infants.  The  said  slave, 
in  the  lifetime  of  Harriet  H.  Grills,  was  set  apart  to 
her,  and  permitted  to  go  into  her  possession  by  the 
executor,  where  she  remained  until  the  death  of  said 
Harriet. 

Subsequent  to  her  death,  and  prior  to  the  institution 
of  this  suit,  the  said  slave  was  sold  under  a  decree  of 
the  County  Court  of  McMinn  county,  for  distribution 
among  the  children  of  Harriet  H.  Grills,  to  which  pro- 
ceeding the  present  plaintiff  was  no  party.  At  said  sale, 
the  defendant  became  the  purchaser,  took  said  slave  into 
possession,   and   now  has  her.      The    plaintiff   forbid    the 
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sale.  The  decree  was  had  by  the  children  of  Harriet 
H.   Grills,   who  were   parties   to   the   suit. 

The  only  question  in  the  case  is,  was  the  testamen- 
tary trust  created  by  the  will  of  Jackson  Smith,  deter- 
mined by  the  death  of  Harriet  H.  Grills?  If  it  was, 
then  the  plaintiff  cannot  maintain  this  action,  because 
his   estate  in  the   slave   had   ceased. 

The  Circuit  Judge  charged  the  jury,  that  by  a  pro- 
per construction  of  the  will,  the  share  of  Harriet  H- 
Grills  was  vested  in  her  absolutely ;  and  that  by  the  codicil 
afterwards  made  to  the  will,  the  testator  only  intended 
to  prevent  the  marital  rights  of  her  husband  attaching 
thereto,  at  least  during  her  life;  and  for  that  purpose 
clothed  his  sen  William  D.  Smith,  the  present  plaintiff, 
with  a  trust  to  manage  and  control  the  property  during 
the  life  only  of  his  daughter,  the  said  Harriet  H.  Grills, 
and  upon  her  death,  the  object  of  the  trust  having  been 
accomplished,  the  trust  itself  terminated,  and  the  present 
plaintiff  had  no  further  control  over  the  property.  That 
whether  the  marital  rights  of  Jefferson  Grills  were  en- 
tirely taken  away,  or  only  taken  away  during  the  life 
of  Harriet  H.  Grills,  it  was  not  then  necessary  to  deter- 
mine ;  because,  if  the  present  plaintiff,  at  the  time  he 
instituted  this  suit,  had  no  right  to  said  property,  or 
authority  to   control   it,    he   could   not  sustain   the   action. 

We  think  this  charge  of  his  honor,  the  Circuit  Judge, 
was  correct.  It  is  plain  that  the  testator,  as  to  the 
share  of  Harriet  H.  Grills,  would  not  have  changed  his 
will ;  but  for  his  fears  of  the  profligate  habits  of  her 
husband,  and  his  wish  to  exclude  him  from  any  control 
over  the  property  during  the  coverture.  That  some  of 
her  children  are  yet  infants,  can  make  no  difference,  since 
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the  trtist  was  not  created,  because  of  the  infancy  of,  the 
(children,  but  merely  to  protect  the  property  against  the 
marital  rights  of  the  husband.  It  is  well  settled,  that 
an  estate,  co-extensive  with  the  duties  to  be  performed, 
will  vest  in  the  trustee,  and  that  ^he  will  take  exactly 
that  quantity  of  interest  which  the  purposes  of  the  trust 
require,  which,  being  executed,  the  trust  estate  ceases. 
The  case  of  Ellis  v.  FisJier^  3  Sneed,  231,  is  very 
much  like  this.  There  the  husband  survived  the  wife, 
who  left  infant  children.  The  language  cre&ting  the  trust, 
was  very  comprehensive ;  yet  it  being  evident,  it  wa? 
only  intended  to  protect  the  property  against  the  mari- 
tal rights  of  the  husband,  the  trust  estate  was  declared 
to  cease  at  the  wife's  death,  and  the  estate  itself,  e» 
imstantiy  to  go  to  the  children. 
Judgment  affirmed. 


Leroy  M.  Wiley  et  ah  v.  John  M.  Bridoman  et  aL 


Chaitgert.  Jurisdiction.  Execution.  Sale  of  a  remainder,  vr  re- 
versionary  interest  in  realty.  A  remainder,  or  reversionary  interest 
in  real  estate,  can  be  sold  by  an  execution  at  law.  A  bill  in  Chancery 
IS  not  necessary  to  reach  such  interesti  and  will  be  dismissed  upon 
demurrer.  The  remedy  at  law,  is  complete,  and  the  Chancery  Court 
has  no  jarisdiction. 

Same.  Same.  Waivei^  of  jurisdiction.  Act  of  1852,  ch.  865.  Al- 
though a  demand  may  be,  purely,  a  legal  one,  an  order  joty)  confessOf 
or  an  answer  to  the  merits,  is  a  waiver,  under  the  act  of  1852,  ch.  365,. 
of  the  question  of  jurisdiction. 
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ExECiTTiON".  Practice.  Sficriff.  Remedy  when  there  is  doubt  as  to 
the  proper  dUposition  of  money  raised  on  several  executions.  If  the 
sheriff  has  raised  money,  under  several  executions  issued  from  the 
same  Court,  and  is  at  a  loss  how  to  distribute  it,  the  Court  will,  in  a 
summary  way,  upon  the  facts  stated  in  the  return,  advise  how  it 
should  bo  distributed.  It  has  the  power  over  its  suitors,  and  will  j^o 
appropriate  the  money  -as  to  bind  than,  and  protect  the  sheriff. 


FROM   BLEDSOB. 


Decree  for  the  complainants,  at  the  March  Term, 
1858,  before  Van  Dyke,  Chancellor.  The  defendant, 
Bridgman,   appealed. 

Lton,   for   the   complainants. 

Welckbr  and   Key,  for  the  defendants, 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant,  John  M.  Bridgman,  filed  a  demurrer 
to  the  complainant's  bill,  but  the  Chancellor  overruled  it. 
In  this   we  think   he   erred. 

That  a  reversionary,  or  remainder  interest  in  real 
estate,  could  be  sold  by  execution  at  law,  was  decided 
in  Kelly  v.   Morgan  %  Leasee^  3  Yer.,  437. 

The  complainants  then  had  a  complete  remedy  at  law, 
and  to  ask  relief  in  equity,  was  not  only  useless,  but 
expensive  and  mischievous.  They  already  had  a  judg- 
ment in  the  Circuit  Court,  with  an  execution  and  levy 
upon  the  land,  and  all  they  had  to  do,  was  to  sell  it  under 
that   writ.    But  instead   of  doing  this,  the  sheriff  is  made 
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a  party  defendant  to  the  bill,  and  restrained  by  injunc- 
tion, from  making  the  sale,  and  a  decree  to  sell  asked 
in    Chancery. 

This  proceeding  cannot  be  justified  by  the  fact  that 
sundry  executions  in  favor  of  other  creditors  of  Bridg- 
man, from  a  justice  of  the  peace,  had  been  levied  on 
the  same  land ;  because  they  had  all  been  returned  to 
the  Circuit  Court  of  Bledsoe  county^  the  %ame  Court  in 
which  complainants  judgment  was  had,  and  orders  of  sale 
made ;  and  all  the  executions  must,  necessarily,  be  in  the 
hands  of  the  same  sheriff,  or  returnable  to  the  same 
Court;  and  having  the  money  produced  by  the  sale  in  his 
hands,  he  could  readily  apply  it,  according  to  the  priori- 
ties of  the  writs;  or  if  he  had  doubts  how  to  distribute 
it,   the   Court   would   advise  him. 

It  is  well  settled,  that  where  a  sheriff  has  raised 
money  under  several  executions,  and  ia  at  a  loss  how  to 
distribute  it,  the  Court  will,  in  a  summary  way,  upon 
the  facts  stated  in  the  return,  advise  how  it  should  be 
distributed.  It  has  the  power  over  its  suitors,  and  will 
so  appropriate  the  money  as  to  bind  them  and  protect 
the   sheriff.     Washington  et  ah   v.  Saunders^  2  Dev.  843. 

The  case  of  Parrish  v.  Saunders  and  Martin,  431, 
was   a   conflict   between   different   Courts. 

We  are,  therefore,  constrained  to  reverse  the  decree 
of  the  Chancellor,  and  to  dismiss  the  complainants' 
bill. 

But  as  to  the  bill  of  Benjamin  F.  Bridgman,  no  de- 
murrer was  filed  by  John  M.  Bridgman,  and  it  was  taken 
pro  confessOj  as  to  him.  This  is  equivalent  to  an  answer, 
admitting  the  allegations  of  the  bill;  and  if  the  demand 
of  Benjamin  F.  Bridgman   was   purely  a    legal  one  under 
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the  act  of  1862,  ch.  365,  sec.  9,  the  question  of  jurisdic- 
tion is  waived.     Acts  1851-2,  page  672, 

He  is;  therefore,  entitled  to  hold  his  decree. 

The  complainants,  Wiley  Banks  Jr  Co.,  will  pay  the 
cost«  of  their  bill;  and  they,  with  the  other  parties  to 
that  suit,  will  be  left  to  preserve  their  legal  remedies 
under  the  levies. 


Samuel  Kelly  v.  Samuel  W.  Davis. 


1.  Practice.  Traffic  with  slaves.  Act  of  1813,  ch.  135,  {  3.  The  act 
of  1813,  ch.  135,  forbidding  all  traffic  with  slaves  except  for  articles 
of  their  own  manufacture,  without  permision  of  the  owner  of  said 
slaves,  does  not  contemplate  a  criminal  proceeding  as  the  mode  of 
recovery  of  the  fine  imposed  for  such  offence.  The  word  "fine,*'  as 
used  in  said  act,  is  inartiflciiil,  and  is  to  be  understood  in  the  sense  of 
penalty,  to  be  recovered  by  action  of  debt. 

2.  Samb.  Same.  Same.  The  provision  of  the  act  of  1813,  ch.  185. 
forbidding  all  traffic  with  slaves,  except  for  articles  of  their  own  manu- 
facture, without  the  permission  of  the  owner,  which  appropriates  the 
one>balf  of  the  penalty  imposed  by  said  act  to  the  use  of  the  person 
who  will  sue  for  the  same,  and  the  other  half  to  the  use  of  the  owner 
of  the  slave  with  whom  such  unlawful  traffic  may  be  had,  does  not 
preclude  the  owner  of  such  slave  from  maintaining  the  suit  for  such 
penalty  himself. 

3.  Samb.  Evidence.  Where  the  plaintiff  in  an  action  of  debt  for  the 
recovery  of  a  statutory  penalty,  voluntarily  proves  by  his  own  witness 
that  he  had  recovered  a  former  judgment  against  the  defendant  for 
the  same  cause  of  action,  without  explanation,  he  thereby  defeats  his 
right  of  recovery,  although  the  record  of  such  former  recovery  be  not 
produced. 
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4.     Sams.    Statute   Where  a  statute  imposes  a  penalty,  and  prescribes  no 
form  of  action  for  its  recovery,  debt  may  be  maintained. 


FROM   GREENE. 


Debt,  from  the  Circuit  Court  of  Greene  county.  Ver- 
dict and  judgment  below  for  the  plaintifiF,  and  appeal  in 
error  by  defendant, 

T.  D.  and  R.  Arnold,  for  the  plaintiff  in  error. 

Crawford,  for  the  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the   Court. 

This  suit  was  commenced  before  a  justice  of  the 
peace,  under  the  third  section  of  the  act  of  1818,  ch. 
135,  which  prohibits  all  traffic  with  slaves  (exceept  for 
articles  of  "their  own  manufacture")  without  permission 
of  the   owner. 

The  first  section  prescribes  the  penalty,  and  likewise 
the  mode  of  recovery,  as  follows:  the  person  so  offending 
^^  shall  be  fined  in  a  sum  not  less  than  five,  nor  more 
than  ten  dollars;  to  be  recovered  before  any  justice  of 
the  peace  of  the  county  wherein  such  offence  shall '  be 
committed ;  one-half  to  the  use  of  the  person  who  shall 
sue  for  the  same,  the  other  half  to  the  use  of  the  owner 
of  such   slave   or   slaves." 

In  that  part  of  the  act  which  declares  the  penalty, 
there  is  a  want  of  exact  technical  precision  in  the  use 
of  the  word  "fined,"  but,  notwithstanding,  from  the  whole 
of  the  first  section  taken  together,  the  meaning  of  the 
law   is   plain   enough." 

The  mode  of  recovery  contemplated  by  the  Legisla- 
ture was    not,   as   has   been  assumed,  in    the    form   of   a 
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ertmincU  proceeding:  the  inaccurate  nae  of  the  vrord 
"fined" — ^upon  which  this  assumption  is  based — does  not 
warrant  any  such  construction.  The  meaning  obviously 
is,  that  the  offending  party  should  be  subject  to  the 
penalty  of  not  less  than  five  nor  more  than  ten  dollars, 
in  the  discretion  of  the  justice.  The  construction  con- 
tended for  derives  no  support  from  the  omission  of  the 
Legislature  to  prescribe  any  form  of  action.  It  is  a 
familiar  principle  of  pleading,  that  if  a  statute  prohibit 
the  doing  an  act,  under  a  penalty  or  forfeiture,  and 
do  not  prescribe  any  mode  of  recovery,  debt  may  be 
maintained.      1   Chitty's  PI.,  127. 

The  objection,  that  no  right  of  recovery  is  given  to 
the  master  or  owner  of  the  slave,  is  not  well  founded. 
True,  the  statute  does  not,  in  express  terms,  give  the 
master  the  right  to  sue  for  the  penalty;  but  it  must 
be  implied  that  it  was  the  intention  of  the  Legislature 
that  he  should  have  such  right.  The  master,  in  general, 
is  the  person  injured  by  the  violation  of  the  statute; 
and,  in  reason,  the  recovery  should  inure  to  his  benefit. 
And  the  Legislature  intended,  not  to  deny  him  the 
right  of  recovery,  but  to  provide  that,  if  a  stranger  step- 
ped in  before  him  and  sought  to  recover  the  penalty, 
that,  still,  one-half  of  the  penalty  should  inure  to  the 
masters's  use. 

Thus  far,  and  upon  all  the  other  points  made  in  the 
case,  the  instructions  of  the  Court  were  correct,  except 
afl  to  the  effect  of  the  parol  evidence  of  a  former  re- 
covery. The  plaintiff  in  making  out  his  cr.se  before  the 
jury — as  would  seem  from  the  record  before  us — saw 
proper  to  prove  the  fact,  by  his  own  witness,  that  he 
had  recovered  a  former   judgment  against    the   defendant 
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for  JIO,  before  a  justice  of  the  peace,  for  the  same 
cause  of  action  for  which  the  present  recovery  was  had. 
Of  this  no  explanation  is  given  in  the  proof,  and  ^rma 
facie  the  former  judgment  was  regularly  obtained  and 
remains  in  full  force.  The  defendant  offered  no  evi- 
dence whatever,  as  it  appears*  Acting  upon  the  assump- 
tion, as,  for  the  present,  we  feel  bound  to  do,  that 
such  former  judgment  was  obtained,  the  present  suit 
cannot  be  maintained.  The  plaintiff,  who  voluntarily 
made  this  proof,  cannot  now  escape  the  consequences  on 
the  ground  that  the  record  of  the  former  suit  was  not 
produced.  It  is  very  true,  that  the  defendant  could  not 
have  set  up  this  ground  of  defence  without  the  produc- 
tion of  the  record,  had  not  the  plaintiff,  by  his  own 
proof,  dispensed  with  the  necessity  of  the  higher  evi- 
dence. The  point  is,  that  the  plaintiff  by  his  own 
evidence,  which  was  allowed  to  go  to  the  jury  without 
any  objection  on  either  side,  has  defeated  his  right  to 
maintain  the   present   action. 

Taking  the  case  as  presented  in  the  record,  the  judg- 
ment must  be  reversed  on  the  latter  ground  alone.  On 
another  trial  the  plaintiff  will  have  an  opportunity  to  pre- 
sent his  case  properly,  and  the  defendant  to  make  his 
defence. 

Judgment  reversed. 


William  Mkaher  v.  Mayor  and   Aldermen  of   Chat- 

TANOOQA. 

1.  Pbactice.  Powers  of  municip<il  corporation.  A  fine,  forfeiture,  or 
penalty,  imposed  by  an  ordinance  of  a  town  corporation  for  an  offence 
against  the  municipal  laws,  may  be  recovered  by  warrant  in  debt, 
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and  the  only  proof  required  is,  that  the  particular  offence  has  been 
committed.  So,  where  a  town  ordinance  creating  a  certain  misde- 
meanor, provided  that  whoever  should  be  convicted  of  the  same, 
should  pay  a  certain  designated  fine,  it  is  held,  that  a  conviction,  in 
the  sense  of  the  ordinance,  is  simply  sufficient  proof  of  its  violation 
and  that  the  proceeding  for  the  recovery  of  the  fine  might  be  by 
warrant  in  debt,  and  a  judgment  thereon  by  the  proper  officer. 

Samx.  Same.  Where  a  corporation  ordinance  provides  that  when- 
ever complaint  is  made  on  oath  to  the  recorder  of  its  violation,  he 
shall  issue  his  warrant  for  the  arrest  of  the  offender ;  it  is  hold  that 
the  recorder  is  not  thereby  precluded  from  issuing  his  warrant  with- 
out such  complaint  on  oath,  or  upon  his  own  knowledge,  that  the 
offence  has  been  committed. 


FROM   HAMILTON. 


The  plaintiff  in  error  was  fined  by  the  recorder  of 
Chattanooga  for  a  violation  of  a  town  ordinance.  He 
brought  the  matter  by  writ  of  certiorari  before  the 
Circuit  Court  of  Hamilton  county.  The  Court  rendered 
judgment  dismissing  the  petition,  from  which  petitioner 
appealed  in  error. 

Burgh  and  Mitchell,  for  plaintiff  in  error. 

Weloker  and   Key,  for  the  defendant  in  error. 

Caruxhers,  J.,   delivered  the  opinion   of  the   Court. 

The  recorder  of  the  city  of  Chattanooga  issued  a 
warrant  in  debt  against  Meaher  for  fifty  dollars,  which, 
as  stated  in  the  warrant,  he  owes  "  in  consequence  of 
a  forfeiture  or  penalty,  incurred  for  a  misdemeanor  for 
keeping  a  disorderly  house  in  the  city  of  Chattanooga, 
contrary  to  the  provisions  of  the  10th  section  of  an  act 
passed  by  the  mayor  and  aldermen  7th  January,  1852." 
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The  10th  section  referred  to  creates  the  misdemeanor, 
and  the  14th  section  of  the  same  ordinance  prescribes 
the  penaly,  thus*:  "  whoever  shall  be  convicted  of  a  mis- 
demeanor under  any  of  the  provisions  of  this  ordinance, 
shall  forfeit  and  pay  to  this  city  a  sum  of  not  less  than 
three   nor  more  than  fifty   dollars." 

Judgment  was  given  by  the  recorder  against  the  de- 
fendant for  $20,  and  the  case  was  taken  to  the  Circuit 
Court  by  certiorari^  where  the  same  was  dismissed,  and 
is  brought  here  hj  writ  of  error.  Upon  the  facts 
stated  in  the  petition,  the  following  questions  are  made 
and   argued: 

1.  It  is  contended  that  the  action  for  the  forfeitui'e 
would  not  lie  until  a  conviction  was  first  had  for  the 
misdemeanor.  We  think  two  proceedings  unnecessary. 
To  sustain  the  action  for  the  penalty  it  would  he  in- 
dispensible  to  prove  the  offence  stated  in  the  warrant. 
There  was  no  penalty  to  be  recovered  if  the  misde- 
meanor did  not  exist.  As  a  part  of  the  case — the  very 
foundation  of  it — the  ofiFence  would  have  to  be  made  out 
before  the  recorder.  How  could  there  be  a  separate 
proceeding?  There  was  no  power  to  indict — the  city 
can   only  operate  by  fines,   forfeitures   and  penalties,   and 

then  to  be  recovered  by  warrant.  If  the  fine,  forfeiture, 
or  penalty — ^for  the  name  is  not  so  material — ^is  fixed  by 
the  ordinance,  for  any  particular  thing,  that  may  be 
recovered  by  warrant,  and  the  only  proof  reqiured  is, 
that  the  offence  or  act  to  which  such  fine  or  forfeiture 
is  attached  has  been  committed.  Debt  is  the  proper 
action  for  penalties  prescribed  for  certain  offences  by 
acts  or  ordinances.  This  is  the  well  settled  law,  and 
has  been  recognized  at  the  present  term. 
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2^  The  second  groimd  relied  upon  to  reverse  is,  that 
the  warrant  was  issued  without  any  '^ complaint  on  oath'' 
made  before  him,  as  required  by  the  1st  section  of  the 
ordinance  of  1852.  When  such  complaint  is  made,  the 
ordinance  requires  that  he  "«AaZZ"  issue-  a  warrant  for 
the  arrest  of  the  offender,  but  he  is  not  precluded  from 
issuing  it  without  such  oath,  or  upon  his  own  knowledge. 
If  he  were  sued  for  malicious  prosecution  this  might  be 
a  matter  of  consideration,  but  it  is  presumed  it  does 
not  vitiate  the   proceedings. 

These  two  objections  were  taken  by  pleas  in  abate- 
ment before  the  recorder,  and  in  the  petition  for  certi- 
erarij  which  was  dismissed  by  the  Circuit  Court.  The 
offence  of  keeping  a  disorderly  house  is  not  denied  in 
the   petition,   and  so  no  merits  are.  shown. 

The  petition  was  properly  dismissed,  and  the  judgment 
will  be  affirmed* 


JosBPH  L.  King  v.  Doolittle  et  al 

1.  Chancsbt.  Jffnorance  of  law,  Applicaticm  of  the  principle.  The 
maxim,  that  ignorance  of  the  law  is  no  excuse  for  the  breach,  or  non- 
performance of  an  agreement,  applies,  alone,  to  general  public  laws, 
which  prescribe  a  role  .of  action  for  the  whole  community;  and  ha5» 
no  application  to  special  or  private  acts,  which  are  only  intended  to 
operate  upon  particular  individuals.  Nor,  does  it  apply  to  foreign 
laws,  or  to  the  laws  of  the  Jther  States  of  the  Union.  Ignorance  of 
those  laws,  is  deemed  to  be  ignorance  of  fact. 

2.  Same.  Same.  Same,  Bank  Charters.  In  the  application  of  this 
legal  maxim,  a  private  Bank  Charter,  which  is  merely  the  title  of  the 
parties,  stands  upon  the  footing  of  special,  or  private  acts ;  foreign 
laws,  and  the  laws  of  the  other  States  of  the  Union. 
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3       Same.     Same.     Same.     Confined  to  cases  of  pure,  unmixed  mistake  of 
lew.    This  highly  artificial  and  rigid  doctrine,  is  confined  to  cases  of . 
pure,  unmizcd  mistake  of  law,  in  which  there  is  no  mistake  of  factj 
no  trust,  or  element  of  fraud  entering  in,  and  conducing  to  the  mak- 
ing of  the  contract . 

4.  Same.  Mistake  of  fact.  When  a  Court  of  Equity  will  relieve  against. 
If  a  contract  is  entered  into  in  good  faith,  hy  which  it  is  mutually 
understood  and  intended,  for  an  adequate  consideration,  the  one  party 
shall  part  with,  and  the  other  a«;quire  a  valid  title  to  property  ;  and 
it  turns  out  that,  at  the  time  of  the  contract,  by  the  operation  of  some 
settled  principle  of  law  of  which  they  were  alike  ignorant,  the 
supposed  title  is  wholly  valueless  or  did  not,  in  legal  contemplation, 
exist ;  in  such  case,  the  mistake  is  not  a  mere  mistake  of  lau- :  it  in- 
volves, in  some  measure,  a  mistake  of  fact,  as  well  as  of  law :  and  a 
Court  o^  Equity  will  replace  the  parties  in  statu  quo. 

o.  Same.  Same.  Same.  Fraud  not  necessary  to  relief.  In  cases  of 
mutual  mistake  going  to  the  essence  of  the  contract,  it  is  not  n^'cessary 
that  there  should  he  any  element  of  fraud  to  warrant  the  interposition 
of  a  Court  of  Equity.  Relief  will  be  granted  on  the  ground  of  mu- 
tual mistake,  as  to  the  existence  of  the  thing  which  constituted  the 
basis  of  the  contract. 

6  Sams.  W?ien  negotiable  paper  subject  to  equities,  in  the  hatvJs  of  the 
endorsee.  The  transfer  of  negotiable  paper  in  payment  of,  or  as  a 
security  for  a  pre-existing  debt,  is  not  a  transfer  in  the  due  c  nirse  of 
trade,  so  as  to  protect  the  paper  in  the  hands  of  the  holder  from  the 
equities,  to  which  it  was  subject,  between  the  original  parties. 

7.  Sams.  Sajne.  Lex  loci  contractus,  governs.  Pennsylvn7i'  i.  The 
right  of  parties  is  to  be  governed  by  the  law  of  the  place  where  the 
contract  is  made.  In  this  case,  the  contract  of  endorsement  was 
made  in  Pennsylvania ;  and,  although  the  course  of  judicial  decision 
in  that  State,  as  to  the  equities  to  which  negotiable  paper  is  sulyect  in 
the  hands  of  the  endorsee,  is  different  from  ours ;  yet,  it  is  S'ttled  by 
her  Courts,  that  the  transfer  of  the  note  of  a  third  person,  as  collate- 
ral security  for  a  pre-existing  debt,  without  a  new  considerate '>n,  will 
not  place  the  person  to  whom  it  is  transferred,  in  the  condition  of  a 
holder  for  value,  so  as  to  protect  him  against  the  equities  subsisting 
between  the  original  parties. 


FROM   KNOX. 


This  cause  was  tried  before  Luckey,  Chancellor,  who 
dismissed  the  bill.     The  complainant  appealed. 


SEPTEMBER  TERM,  1858.  79 

Joseph  L.  King  v.  Doolittle  ei  at. 

Nelson,  Maynard  Und  Cocke,  for  the  complainant. 
Tfiioa  and  Tbmplb,  for  the   defendants. 
McKiKNBY,   J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  in  the  Chancery  Court  at  Knox- 
Tille,  to  have  rescinded  and  annulled,  a  contract  entered 
into  on  the  28th  of  September,  1855,  for  the  purchase 
of  a  supposed  banking  institution,  located  at  Knoxville, 
including  the  capital  stock,  debts,  and  effects  of  every 
description,  by  the  complainant,  from  the  defendants, 
Doolittle  &  Co.,  for  the  consideration  of  $37,600.00,  for 
which  the  former  executed  his  several  promisory  notes 
payable  to  the  latter. 

The  supposed  institution  claimed  a  legal  existence, 
under  and  by  virtue  of  an  act  of  the  General  Assem- 
bly of  this  State,  passed  on  the  second  of  March,  1854. 
It  went  into  operation  in  January,  1855,  under  the 
adopted  name  of  '^  The  Miners  and  Manufacturers*  Bank,'' 
the  stock  being  owned  by  the  defendants,  Doolittle 
&   Co. 

The  act  of  2d  of  March,  1854,  above  referred  to, 
contains  ieventy-five  sections.  By  said  act,  various  com- 
panies were  incorporated  for  different  purposes,  having 
no  connexion  with,  or  relation  to  each  other.  By 
the  four  last  sections  of  the  act,  certain  persons 
therein  named,  ''were  created  a  body  politic  and  corpo- 
rate, by  the  name  and  style  of  the  Southern  Mining 
Company."  In  addition  to  numerous  and  extensive  pow- 
ers conferred  upon  said  company,  in  express  terms, 
there  is  a  provision  in  the  78d    section,  that    it    should 
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"  have  all  the  powers,  franchises, '  rights,  privileges,  and 
immunities  conferred  upon  the  corporation  and  body  poli- 
tic, created  by  an  act  December  27th,  1843,  ch.  60." 
The  act  here  referred  to,  merely  by  the  date  of  its 
passage  and  chapter,  was  the  charter  of  incorporation  of 
the  "Bank  of  East  Tennessee,'*  with  a  capital  stock  of 
eight  hundred   thousand  dollars. 

Under  the  banking  power  thus  derived,  the  "Miners 
and  Manufacturers'   Bank"   was   established. 

The  act  of  2d  March,  1854,  under  which  said  Bank 
claimed  to  have  been  chartered,  contained  (in  the  3d 
and  46th  sections)  the  reservation  of  an  express  power 
to  repeal  and  dissolve  any  company  created  by  virtue 
of  that  act,  "  at  the  pleasure  of  the  Legislature.*'  And  in 
the  exercise  of  the  power  thus  reserved,  the  Legislature — 
for  reasons  deemed  sufficient — by  an  act  passed  on  the 
28th  of  February,  1866,  ch.  113,  sec.  16,  repealed  and 
annulled,  in  totOj  the  charter  granted  to  the  before 
named  "Southern  Mining  Company,"  so  far  as  said 
charter   conferred   "banking  privileges"  on  said  company. 

It  appears,  that  not  long  after  the  passage  of  the 
act  of  March  2,  1864,  the  charter  of  the  "Southern 
Mining  Company"  was  offered  for  sale;  and  a  copy  of 
what  purported  to  be  the  entire  charter  of  said  company, 
was  procured.  This  copy  embraced  the  four  last  sections 
(sees.  72,  73,  74,  75,)  of  the  act  above  referred  to;  to 
which  was  appended,  in  full,  the  charter  of  the  "Bank 
of  East  Tennessee."  This  copy  was  duly  certified  by 
the  Secretary  of  State,  under  the  seal  of  the  State,  to 
be  "a  full  and  perfect  copy  of  all  that  part  of  an  act 
passed  March  2,  1864,  by  the  General  Assembly  of  said 
State,   which  relates  to  the   Southern  Mining   Company." 
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But,  in  said  copy,  tlie  sections  reserving  to  the  Legisla- 
ture the  right  and  power  of  repeal^  at  pleasure^  were 
wholly  omitted. 

Upon  the  faith  of  this  copy  being  what  it  imported 
upon  its  face,  and  was  certified  to  be  by  the  proper 
officer,  a  full  and  perfect  copy  of  the  charter  of  said 
company;  the  defendants,  Doolittle  &  Co.,  became 'the 
purchasers  thereof,  in  the  latter  part  of  the  year  1854, 
for  which  they  paid  $12,500.00;  and  in  the  like  faith, 
the  complainant  contracted  with  them  for  the  purchase 
of  the  bank,  (established  under  said  charter,)  in  Sep- 
tember, 1855.  The  fact,  indeed,  is  placed  beyond  all 
question,'  that  no  one  of  the  parties  to  this  suit,  or 
connected  with  the  bank,  had  any  knowledge,  or  even 
suspicion,  that  the  charter  of  the  company,  under  which 
the  bank  was  organized,  was  at  all  subject  to  the  will 
or  power  of  the  Legislature,  until  the  passage  of  the 
repealing  act  of  February  28th,  1856.  And  even  then,  it 
was  denied  by  the  bank,  that  the  sections  of  the  act 
reserving  the  power  of  repeal,  bad  any  application  to 
the  charter  granted  to  the  '^Southern  Mining  Company;'' 
but,  on  the  contrary,  had  reference  alone  to  the  com- 
panies created  by  the  sections  of  the  act,  which,  in  the 
order  of  place  and  number,  preceded  those  sections  which 
conferred  the  power  of  repeal.  And  this  opinion  was 
entertained,  it  seems,  until,  in  a  judicial  proceeding,  to 
which  the  bank  was  a  party,  it  was  declared  by  this 
Court,  in  September,  1856,  that  the  power  of  repeal 
extended,  as  well  to  the  charter  under  which  the 
^^  Miners  and  Manufacturers'  Bank"  claims  a  corporate 
existence,  as  to  all  the  other  charters  of  incorporation 
granted  by  the  act  (See  8  Sneed,  610.)  And  that  by 
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the  repealing  act  of  1856,  the  legal  existence  of  the   bank 
was  totally  destroyed. 

It  appears  from  the  proof,  that  the  purchase  of  the 
charter  by  the  defendants,  Doolittle  &  Co.,  was  partly 
negotiated  through  the  complainant.  It  likewise  appears, 
that  the  complainant  was  made  President  of  the  bank  on 
its  first  establishment  in  January,  1855,  and  that  he 
remained  in  that  office  up  to  September  of  the  same 
year,  when,  by  his  purchase  from  Doolittle  &  Co.,  he 
became  sole  owner  of  the  bank.  It  is  shown  in  the 
proof,  that,  prior  to  September,  1855,  the  Bank  had  be- 
come embarrassed  in  its  operations,  mainly  in  conse- 
quence of  large  advances  made  to  the  complainant,  and 
also,  to  Doolittle  &  Co.  To  relieve  the  bank  of  this 
embarrassment,  the  complainant  went  to  Philadelphia — 
where  Doolittle  &  Co.  resided — and  negotiated  a  pur- 
chase  of  their  entire  interest  in   the   bank. 

It  is  also  shown  in  the  proof,  that  the  promissory 
notes  made  by  the  complainant  to  Doolittle  &  Co.,  in 
consideration  of  the  purchase  of  the  Bank,  were,  at  the 
time  of  their  execution,  transferred  by  indorsement,  in 
part,  to  the  defendant.  Fuller,  and  in  part  to  one  Bar- 
nitz. 

Prior  to  the  28th  of  September,  1855,  the  date  of 
the  complainant's  purchase  of  the  bank,  Doolittle  &  Co. 
were  largely  indebted  to  Fuller  and  Barnitz,  severally, 
for  moneys  by  them  advanced  to  the  former,  for  the 
benefit  of  said  bank.  For  these  advances,  Fuller  and 
Barnitz,  respectively,  held  the  promissory  notes  of  Doo- 
little &  Co.;  to  secure  the  payment  of  which,  the  latter 
had  placed  in  their  hands  various  stock  bonds  and  other 
evidences  of  debt,  and   also  a   large   amount   of  the  issues 
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of    said  bank.      It  seems  that  Fuller    and  Barnitz   were 
parties  to  the  negotiation    between    the   complainant   and 
Doolittle    &    Co.,    in    relation    to    the    purchase   of    the 
Bank.     And  by  an  arrangement  between  the   parties,  with 
the   mutual   consent   of  all,   the   notes   of  the   complainant 
were  transferred   to    Fuller   and  Barnitz,  and  accepted  by 
them,  in  lieu  of  the  notes  which    they  respectively  held 
on   Doolittle   &   Co.;    and  certain  mortgages  executed  by 
complainant,  to  secure  the  payment  of  his  notes  to  Doo- 
little   &   Co.,  were,    at    the    same    time,    transferred    to 
Fuller   and   Barnitz.     Upon   this   transfer  being  made,  the 
latter   gave  up   to   the  former   the  promissory  notes  which 
they  held  on  them ;   but,  as  further  security  retained  the 
collaterals  which  had    been   pledged   to    secure    the   pay- 
ment of  said  notes  thus    given  up,   and  refused  to    sur- 
render them  until  their   respective   debts  were*  fully  paid. 
The  proof,  upon  this  point  of    the    case,    establishes, 
that  the  notes  of  the  complainant   were  not  accepted  by 
Fuller  and  Barnitz  in  absolute  payment  of  their  pre-ex- 
isting  debts  against  Doolittle  &   Co.      This  fact  is  placed 
beyond   question    by   their  requirement  that   the  liability 
of  Doolittle  &   Co.   should  be  continued  by  their  indorse- 
ment  of  the  complainant's    notes;    and    likewise    by  the 
requirement,  that  the  collaterals  deposited  with  them   for 
the   security  of  the  pre-existing  indebtedness  of  Doolittle 
k   Co.,  should  still  be  retained.     Both   of  these    require- 
ments  are  utterly  incompatible  with    the    idea    that    the 
complainant's  notes    were    received    in    discharge    of  the 
prior  indebtedness  of  Doolittle   k   Co. 

The   result  of  the   proof,   then,  is,   that  the   complain- 
ant's  notes  were   taken   merely   as   additional   security  for 
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a  prior    indebtedness,  and  .with  full    knowledge    of    the 
consideration  for  which    they  were  given. 

It  should  have  been  previously  noticed,  that  Barnitz, 
being  indebted  to  Fuller,  transferred  to  the  latter  the 
notes  of  the  complainant  which  had  been  indorsed  to 
him,  together  with  the  mortgage  for  the  security  of  the 
debt. 

Upon  the  foregoing  facts,  two  questions  are  submitted 
for  our  determination.  First.  Whether  or  not,  as  against 
the  defendants,  Doolittle  k  Co.,  the  complainant  is  enti- 
tled to  a  recision  of  the  contract.  And  if  so,  secondly. 
Whether  or  not  the  notes  in  the  hands  of  the  defend- 
ant. Fuller,  are  subject  to  the  same  equity,  as  if  they 
still  remained  in  the  hands  of  the  payees. 

1.  The  complainant  cannot,  we  think,  be  repelled 
on  the  gr6und,  that  the  charter,  being  a  public  act,  the 
law  imputes  to  the  complainant,  and  charges  him  with 
knowledge  at  the  time  of  making  the  contract,  not  only 
of  the  entire  contents  of  the  charter,  as  a  matter  of 
fact;  but,  likewise,  of  the  rules  and  principles  of  law 
applicable  to  each  and  all  of  its  several  provisions.  This 
position  is  not  tenable.  Whether  an  act  incorporating  a 
Bank,  for  the  sole  benefit  of  private  individuals,  may 
not,  in  some  sense,  and  for  some  purposes,  be  regarded 
as  a  public  law,  is  a  question  we  need  not  now  discussr 
For,  if  this  were  even  to  be  admitted,  no  one  will  be 
heard  to  say,  that  it  is  a  general  law,  affecting  the 
whole  community.  And  we  have  held,  that  the  familiar 
maxim,  that  ignorance  of  the  law  is  no  excuse  for  the 
breach  or  non-performance  of  any  agreement,  because  any 
one  is  presumed  to  know  the  law,  applies  only  to  gener- 
al   public    laws,  which  prescribe  a  rule  of  action  for  the 
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whole  commimity ;  and  that  it  has  no  application  what- 
ever to  special  or  private  laws,  which  are  only  intended 
to  operate  upon  particular  individuals.  See  1  Sneed, 
698-716. 

A  special  or  private  law,  in  this  respect,  stands  up<.n 
the  same  footing  with  the  law  of  another  government. 
And  all  the  authorities  concur,  that  ignorance  of  foreign 
law  is  deemed  to  be  ignorance  of  fact;  because  no 
person  is  presumed  to  know  the  foreign  law;  and  it 
must  be  proved  as  a  fact.  1  Story's  Eq.  Jur.,  sec.  140, 
and  note  8.  And  in  this  view,  it  has  been  held,  and 
we  think  correctly,  that  the  laws  of  the  other  States 
of  the  Union  are  to  be  regarded  as  foreign  laws.  9 
Pick.   R.,  112;   3  Shepley  R.,  45. 

We  perceive  no  suflScient  reason  why  a  private  bank 
charter — ^which  is  merely  the  title  of  the  parties-t-should 
be  placed  upon  a  different  footing,  as  regards  the  appli- 
cation of  the  legal  maxim  under  consideration,  from  a 
title  to   other  private   property. 

But,  again :  the  same  result  must  be  arrived  at 
upon  the  principles  assumed  in  the  argument  for  the 
defendants. 

The  well  established  principle,  both  in  equity  and 
at  law,  upon  which  the  argument  against  relief  in  this 
case  is  based, — that  ignorance  or  mistake  of  law,  will 
not  be  allowed  to  affect  the  solemn  contracts  of  parties, 
nor  excuse  from  the  legal  consequences  of  particular 
acts, — ^is  to  be  taken  with  this  important  qualification, 
that  there  is  no  mistake  of  fact,  no  trust,  or  element 
of  fraud,  mixed  up  with  it.  1  Story's  Eq.  Jur.,  sec. 
110-136;  Adams'  Eq.,  188-9.  It  will  be  found,  upon 
an    examination  of   the    best    considered    cases,   that   the 
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application  of  this  highly  artificial  and  rigid  doctrine, 
has  been  confined  to  cases  of  pure,  unmixed  mistake  of 
law.  But,  if  a  contract  is  entered  into  in  good  faith, 
by  which  it  is  mutually  understood  and  intended  that, 
for  an  adequate  consideration,  the  one  party  shall  part 
with,  and  the  other  acquire,  a  valid  title  to  property; 
and  it  turns  out  that,  at  the  time  of  the  contract,  by 
the  operation  of  some  settled  principle  of  law — of  which 
they  were  alike  ignorant — the  supposed  title  was  wholly 
valueless,  or  did  not  exist,  in  legal  contemplation;  in 
such  case,  the  mistake  is  not  a  mere  mistake  of  law ; 
it  involves  in  some  measure  a  mistake  of  fact,  as  well 
as  of  law;  as  the  very  idea  of  title  comprehends  as 
well  matter  of  fact,  as  of  law.  1  Story's  Eq.,  sec. 
122-130. 

But^  in  the  case  under  consideration,  the  mistake,  as 
it  seems  to  us,  was  properly  a  mistake  of  fact.  The 
parties,  at  the  time  of  the  contract,  mutually  believed — 
as  they  well  might — that  the  copy  of  the  charter,  fur- 
nished by  the  proper  officer,  was  a  full  and  perfect 
copy.  They  mutually  assumed  that  the  charter  was 
indefeasible,  during  the  period  for  which  the  charter 
was  granted;  and  that  the  corporate  rights,  privileges, 
and  immunities  thereby  conferred,  were  beyond  the  con- 
trol of  the  Legislature,  or  any  other  power  known  to 
the  government.  They  were  alike  utterly  ignorant  of 
the  fact^  that  there  was  an  omission  in  the  copy  of  the 
charter,  under  which  they  acted,  to  set  forth  the  all- 
important  condition,  contained  in  the  original  act  of  in- 
corporation; by  which  the  corporate  existence  of  the 
bank  instead  of  having  an  absolute,  unconditional  right 
of  duration,   subject    to    no   human    contingency,   for  the 


SEPTEMBER  TERM,  1858.  87 

Joseph  L.  King  o.  Doolittle  et  aL 

period  limited  in  the  charter, — was  in  reality  a  thing  at 
the  mere  pleasure  of  the  Legislature,  subject  to  destruc- 
tion at  any  moment;  and  which,  in  fact,  was  totally 
destroyed,  in  the  short  period  of  five  months  after  the 
date  of  the  contract.  This,  then,  was  a  mistake  of  fact, 
resulting  from  ignorance  of  the  omission  in  the  copy  as 
well  as  from  ignorance  of  the  existence  of  the  reserved 
power   of  repeal,  in  the   original  charter. 

That  this  is  such  a  mistake,  as  a  Court  of  Equity 
wiU  relieve  against,  can  admit  of  no  doubt.  It  is,  in 
principle,  like  the  case  of  a  contract  made  for  a  con- 
sideration which  is  really  non-existent,  but  which  both 
parties,  at  the  time,  mistakenly  suppose  to  exist.  In 
such  case,  the  one  cannot  give,  nor  the  other  receive, 
the  thing  intended  to  pass:  and  the  obvious  equity  is, 
to   replace   the   parties   in   statu  quo. 

In  cases  of  mutual  mistake,  of  this  description,  going 
to  the  essence  of  the  contract ;  it  is  not  necessary  that 
there  should  be  any  element  of  fraud  to  warrant  the 
interposition  of  a  Court  of  Equity;  on  the  contrary, 
equity  will  relieve  on  the  ground  of  mutual  mistake  as  to 
the  existence  of  the  thing  which  constituted  the  basis  of 
the  contract.  See  Adams'  Eq.,  188-19;  1  Story's  Eq,, 
sec.   140,  146. 

Nor  does  the  fact,  that  the  reserved  power  of  re- 
peal had  not  been  exercised,  at  the  date  of  the  con- 
tract; and,  by  possibility,  might  never  be  exercised, 
affect  the  principle.  It  is  enough  that  there  was  a 
radical  defect  inherent  in  the  subject  matter  of  the 
contract— of  which  the  parties  were  mutually  ignorant — 
which  might  at   any  moment  work  its  entire   destruction. 


88  KNOXYILLE: 


Joseph  L.  King  v.  Doolittle  ei  al. 


The  contract,  therefore,  was  not  what  either  of  the 
parties  understood  and  intended  it  should  be. 

Nor  does  the  fact,  that  the  purchase  of  the  charter, 
by  the  defendants,  was  negotiated  through  King,  affect 
the  case:  as  there  is  not  the  slightest  reason  to  sup- 
pose, from  the  proof  in  the  record,  that  either  he,  or 
any  of  the  other  parties,  had  any  suspicion  of  the 
omission  in  the  copy  of  the  charter,  prior  to  the  repeal 
in  February,  1856.  This  disposes  of  the  case  as  to  the 
defendants,   Doolittle   &   Co. 

The  remaining  question  is — whether  the  notes,  in  the 
hands  of  defendant  Fuller,  are  subject  to  the  same 
equities  as  between  the   original  parties. 

According  to  the  course  of  decision  in  this  State, 
the  transfer  of  negotiable  paper  in  payment  of,  or  as 
security  for,  a  pre-existing  debt,  is  not  a  transfer  in 
the  due  course  of  trade,  so  as  to  protect  the  paper  in* 
the  hands  of  the  holder  from  the  equities  to  which  it 
was  subject  between  the  original  parties.  2  Humph., 
192;   1  Humph.,  468;   6  Humph.,  443. 

But,  as  it  appears  that  the  notes  in  question  were 
both  made  and  indorsed  in  the  city  of  Philadelphia,  of 
course  the  determination  of  this  question  must  be  gov- 
erned by  the  law  of  the  place  where  the  contract  of 
indorsement  was  made.  We  have  been  referred  to  several 
Pennsylvania  cases,  from  which  it  seems  that  the 
course  of  judicial  decision,  upon  the  question,  is  differ- 
ent in  that  State  from  ours.  Yet  it  appears  to  be  set- 
tled there,  that  the  transfer  of  the  note  of  a  third  per- 
son, as  collateral  security  for  a  pre-existing  debt,  without 
some  new  and  distinct  consideration,  will  not  place  the 
person  to  whom  it  is  transferred    in  the  condition  of  a 
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holder  for  value,  so  as  to  protect  him  against  the  equities 
subsisting  between  the  original  parties.  11  Serg.  & 
Rawle,  877 ;  6  Wharton,  220 ;  9  Harris,  237 ;  4  Binney, 
366.  And  this  is  enough  for  the  determination  of  the 
present  case. 

We  have  seen  that  the  notes  of  the  complainant  were 
received  by  Fuller,  merely  as  additional,  or  collateral 
security  for  a  pre-existing  debt  due  to  him  from  Doolittle 
k  Co.,  and  really  without  any  distinct  new  consideration. 

It  likewise  clearly  appears,  that  Fuller  had  full 
knowledge  of  the  consideration  for  which  said  notes 
were  given,  and  of  all  the  facts  connected  with  the 
transaction  between  the  complainant  and   Doolittle  k  Co. 

The  relation  of  Fuller  to  that  transaction  is  peculiar. 
Though  the  proof  is  rather  obscure,  yet  there  are  cir- 
cumstances tending  to  induce  a  belief  that  he  was  in  some 
way  secretly*  interested  with  Doolittle  k  Co.,  in'  the 
bank,  and  in  the  dealings  with  the  complainant.  The 
proof  is  clear,  that  he  participated  actively  in  the  nego- 
tiation for  the  sale  of  the  bank  to  complainant ;  and, 
indeed,  the  terms  of  the  agreement  seem  to  have  been 
chiefly  adjusted  through  his  instrumentality. 

We  are  of  opinion,  therefore,  that  the  defendant 
Fuller,  is  affected  with  all  the  equities  which  existed 
against  the  notes  in  the  hands   of  Doolittle  k  Co. 

It  follows,  therefore,  that  the  complainant  is  entitled 
to  a  recision  of  the  contract,  and  to  have  the  several 
notes  surrendered  up  and  cancelled;  and  also  to  have 
refunded  the  amount  paid  in  discharge  of  the  first  note 
with  interest  thereon.      And  it  will  be   so  decreed. 

Decree  of  the   Chancellor  reversed. 
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Mary  Hoyle  v.  H.  L.  Smith  et  aL 

1.  Husband  and  Wife.  Marriage  seUlemtni.  Gifts  inter  vivos. 
Consinicilo7i.  Where,  by  a  marriage  contract,  in  which  the  property 
of  the  wife  was  settled  upon  her  with  a  provision,  that,  in  the  event 
she  bore  children,  she  should  have  no  power  of  disposition ;  but  if 
she  bore  no  children,  her  power  of  disposition  should  be  as  that  of 
A  feme  sole  over  her  own  property;  but  which  declared  her  power  of 
disposition  to  be  by  will,  or  in  the  event  of  her  dying  without  a  will, 
that  the  property  should  "descend  to  the  person  or  persons  that  she 
may  have,  in  her  lifetime,  said  it  should  go  to,  and  vest  in  as  valid  a 
manner  as  if  she  had  made  her  will ;"  it  is  held,  that  hor  power  of 
disposition  is  only  testamentary  in  its  character,  and  that  a  deed  of 
gift,  in  preseniij  by  which  the  wife  conveyed  the  property  to  another, 
was  unauthorized  by  the  contract,  and  therefore  void. 

2.  Cases  Cited.    4  Yerg.,  375;  8  Humph.,  169;  1  Swan,  489. 


FROM   M  MINN. 


This  cause  is  from  the  Chancery  Court  at  Athens. 
Decree  below  by  Chancellor  Van  Dyke,  for  the  defend- 
ants.    Complainant   appealed. 

IIoYLE,  for  the  complainant. 

CooKE,  for  the  defendants. 

Wright,  J.,  delivered  the   opinion  of  the   Court. 

This  case  is  to  be  decided  upon  the  construction  of 
the  marriage  contract  entered  into  between  the  complain- 
ant and  her  husband,  John  Hoyle,  on  the  12th  of  Feb- 
luary,  1829.  The  question  is,  as  to  the  power  of  com- 
plainant,  under    that    instrument. 
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The  rule  laid  down  in  Morgan  v.  JSlamj  4  Terg., 
375-451,  and  followed  in  many  eases  since,  is,  that  the 
Courts  shall  give  effect  to  the  intention  of  the  parties ; 
which  intention  is  to  be  collected  from  the  whole  scope 
of  the  instrument.  That  the  wife's  power  and  right  to 
dispose  of  the  property  in  the  contract,  are  not  those 
of  a  feme  sohj  but  depend  upon  the  terms  of  the  deed 
of  settlement ;  and  that  she  can  dispose  of  the  property 
only  in  the  manner  and  by  the  modes  designated  in  the 
deed.  And  if  she  do  so  in  any  other  mode,  her  act  is 
void.     8    Humph.,   159,    209;  1  Swan,  489. 

Testing  this  marriage  contract  by  these  rules,  the 
deed  of  the  complainant  to  James  Henry  Smith,  dated 
the  2d  of  October,  1844,  is  inoperative,  for  want  of 
power  in  her  to  make  it.  It  is  a  deed  of  gift  in  pre- 
sentij  of  her  entire  estate,  in  the  slaves.  But  this  the 
deed  of  marriage  settlement  did  not  provide  for  or  con- 
template. She  had  no  power,  as  we  think,  to  make 
gifts  inter  vivoSy  or  conveyances  to  take  effect  previous 
to  her  death.  Her  powers  of  disposition  are  only  testa- 
mentary in  their  character.  This,  we  think,  appears 
from   the   entire  reading  and   scope  of  the  instrument. 

If  she  had  children,  she  was  not  to  have  any  power 
of  disposition  at  all.  If  she  had  none,  then  she  was  to 
have  the  same  right  of  disposition  as  if  she  had  not 
married.  These  terms  are  very  comprehensive;  and  taken 
singly,  and  alone,  would  have  great  effect.  But  they 
are  immediately  qualified  by  what  follows;  and  the  par- 
ties go  on  and  at  once  designate  the  complainant's 
powers.  That  is,  that  the  estate  shall  be  hers,  and  at 
her  disposal  h/  willy  or  if  she  should  die  without  a  willy 
it  shall   descend  to  the  person,  or  persons,  that  she  may. 
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in  her  life-time,  Bay  it  shall  go  to;  and  the  right  shall 
be  vested  in  said  person  or  persons,  in  as  valid  a  man- 
ner as  though  she  had  made  her  will;  and  John  Hojle, 
the  husband,  binds  himself,  his  heirs,  etc.,  to  surrender 
the  possession  of  the  estate  to  any  person  that  may  be 
entitled  to  it  by  her  wiUy  or,  a9  afore^aidj  at  her  death: 
and  if  %he  died  without  a  will,  proof  of  her  saying 
who  should  have  her  property^  by  two  or  more  persons 
disinterested^  and  of  good  characterj  should  be  sufficient 
to  vest  the  right  agreeably  to  the  above  article.  Her 
powers  look  altogether  to  acts  that  are  to  have  eflFeot 
at  her  death.  If  she  leave  a  will,  then  that  supersedes 
every  other  power  of  disposition.  If  she  leave  no  will, 
or  be  in  extremis,  then  she  may  say,  in  the  presence 
of  witnesses,  what  person  shall  take  her  estate.  Was  it 
intended  that  she  could,  by  gift,  in  her  life-time,  deprive 
herself  of  the  entire  estate.  In  the  language  of  the 
Lord  Chancellor  in  Beid  v.  Shergoldy  10  Ves.,  878,  are 
not  her  hands  tied  up  from  indulging  her  inclination 
against  herself?  Is  not  the  power  confined  to  a  giving 
by  willj  or  other  act  in  the  nature  oj  a  will,  revocable 
in  every  period  of  life;  the  power  given  in  that  way  to 
protect  her  against  her   own   act? 

Again,  he  says,  "it  is  impossible  to  hold,  that  the 
execution  of  an  instrument  or  deed,  which,  if  it  availed 
to  any  purpose,  must  avail  to  the  destruction  of  that 
power  the  testator  meant  to  remain  capable  of  execution 
to  the  moment  of  her  death,  can  be  considered,  in  equity, 
an  attempt  in,  or  towards  the  execution  of  the  power." 
10  Ves.,  880. 

We  reverse  the  decree  of  the  Chancellor,  and  decree 
for   complainant. 
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1.  PARTirzRaHiP.  Aa  to  partners  right  to  eompensaiion  for  services  to 
firm,  A  partner  is  not  entitled  to  extra  compensation  for  services 
rendered  the  firm  in  the  absence  of  an  express  contract  to  that  effect. 
And  this  is  so  as  to  a  suryiving  partner  also,  upon  whom  devolves  the 
trouble  and  responsibility  of  settling  the  affairs  of  the  partnership. 

2.  Sams.  Descent  and  distribution.  As  to  real  estate  owned  by  firm. 
Act  of  1784,  eh.  22,  J  6.  Where  real  estate  is  held  by  partners 
for  partnership  purposes,  it  descends  and  vests  in  the  heirs  at  law  of  a 
deceased  partner,  as  real  estate  in  other  cases. 

8.  Cases  Citsd.  McAlistery.  Montgomery^  8  Hay.,  97;  Featman  t. 
Woods,  6  Yerg.,  21. 


FROM   KNOX. 


This  bill  was  filed  in  the  Chancery  Court  at  Knox- 
Tille,  for  the  adjustment  of  a  partnership  account.  At 
the  July  Term,  1858,  Chancellor  Lucky  rendered  a  de- 
cree defining  the  rights  of  the  parties,  from  which  com- 
plainant and  one  of  the  defendants  appealed. 

Baxter,  for  complainant. 

Lyon,  for  defendants. 

Garuthbrs,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  7th  December,  1855,  and  the  case 
inrolves  the  settlement  of  three  different  partnerships  or 
mercantile  firms. 

1.  That  of  C.  H.  &  D.  L.  Coffin,  which  was  formed 
26th  October,   1846,   and  commenced  business   on  a  capi- 
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tal  of    830,863,     of    which   ?22,346,    was    furnished    by 
Charles    H.,   and  ?8,527   by  Daniel  L. 

2.  That  of  C.  H.  &  D.  L.  Coffin  k  Co.,  consti- 
tuted, 17th  July,  1851,  by  the  admission  of  A.  M.  Piper, 
the  complainant,  into  the  firm,  who  furnished  no  capita], 
but  was  to  have  one-fifth  of  the  nett  profits  for  his  per- 
sonal services. 

3.  A  firm  of  the  same  name,  continuing,  after  the 
death  of  Daniel  L.,  by  the  introduction  of  his  widow  and 
administrator  into  his  place. 

The  said  Charles  H.  is  now  dead,  and  his  personal 
representatives   are   made  parties. 

Daniel  L.  died  without  children,  and  his  widow,  per- 
sonal  representatives,  and   heirs  at  law,   are   parties. 

No  account  has  yet  been  taken,  but  an  interlocutory 
decree  settling  the  rights  of  the  parties,  involving  various 
important  questions,  was  made  at  the  last  July  Term  of 
the  Chancery  Court. 

1.  The  first  question  is,  as  to  the  right  of  com- 
plainant to  claim  compensation  for  his  services,  either 
after  or  before  the  death  of  the  other  partners.  What- 
ever may  be  thought  of  the  justice  of  the  rule,  where 
the  services  of  members  of  a  firm  are  unequal,  there  is 
certainly  nothing  better  settled,  than  that  such  a  claim 
[cannot  be  made  without  an  express  stipulation  to  that 
^effect.  1  J.  C.  R.,  167;  3  do.,  431;  7  Page,  483.  The 
law  does  not  undertake  to  measure  between  the  part- 
ners the  relative  value  of  their  services,  severally  be- 
stowed upon  the  joint  business,  without  an  express  con- 
tract. 3  Kent,  37,  note  (a).  Though  the  rule  may  seem 
still  harder  in  the  case  of  the  surviving  partner,  yet,  it 
is  the  same,   he   can    have    no     compensation  for    trouble 
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or  serrices  in  settling  up  the  business,  unless  the  same 
be  stipulated.  3  Kent  64,  (note);  Story  on  Part.,  447 
1  Ves.  &  Bea.,  170.  This  disposes  of  the  only  question 
in  "which  the  complainant  is  interested.  But  as  to  the 
rights  of  defendants  among  themselves,  the  following 
difficulties  arise,  which  have  necessarily  to  be  adjusted 
by  the  rules  of  law,  as  the  original  parties  are  not  here 
to  act  for  themselves,  and  the  interests  of  minors  are 
involved. 

1.     As  to  the  right  of    Charles  H.    to  interest  upon 
his  excess    of   capital.      This    seems    to    have    been    the 
original  agreement  of  the  parties,   and   regularly  allowed 
until  about,  or  after  the  formation   of    the    second    part- 
nership,   when    the    question    waa    raised    by    Daniel  L., 
whether  the   failure  of  the  health  of  Charles  H.,  and  the 
consequent  inability   on    his    part    to    render  the   efficient 
and  active    services    he    had    before    done,     and    which 
the    former    continued    to     do,   should    not    suspend    the 
allowance    of    interest    during    the    continuance    of  such 
disability.     This  was  an  honest  and  friendly  difference  of 
opinion  between  the  brothers,  as  to  what  was  right  and 
just  in  the  matter.     It  seems  to  have  produced  no  alien*- 
ation  of  feeling,   and  both  were  desirous  to  have   it  set- 
tled correctly.     In  this  spirit  they  referred    it  to    their 
brother-in-law,  Judge  McKinney,  but  he   declined  to  act, 
on  account   of  his  inexperience   in    mercantile   affairs,   but 
recommended  them  to  refer  the  question  to  another  brother- 
in-law    and    mutual    friend,    Mr.   Bowie,     of    Charleston, 
South   Carolina,   who  was  an  intelUgent    and  experienced 
merchant.      This  was    readily  agreed  to,   and    he   settled 
the   question  in  favor  of  the  right  of  Charles  H.   to  the 
interest.     Daniel  L.  was  not  still  satisfied  on   the  subject, 
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and  there  is  no  evidence  that  he  ever  fully  yielded  up 
his  opinion,  or  acquiesced  in  the  demand.  But  yet  he 
should,  perhaps,  be  held  bound  by  the  decision  of  the 
referee,  Mr.  Bowie,  and  particularly  as  he  continued  to 
use  and  employ  the  excess  of  capital  in  the  business,  as 
before.  Besides  this,  there  is  evidence  going  to  show 
that  the  services  of  Charles  H.  to  the  firm,  though  not 
exactly  of  the  same  kind  as  those  of  Daniel  L.,  were 
not  less  valuable.  The  same  reasons  and  considerations 
apply  to  the  firm  of  G.  H.  &  D.  L.  Coffin  &  Co.,  and 
the   continuation  of  the   business. 

2.  The  next,  .and  most  important  question  arises  be- 
tween the  distributees,  and  heirs  at  law  of  Daniel  L., 
as  to  the  effect  of  an  investment  made  by  the  second 
firm,  in  real  estate.  Three  lots  were  purchased  in  Knox- 
ville,  one  with  a  view  to  the  erection  of  three  fine 
store  houses.  The  houses  have  been  built  and  finished 
at  considerable  cost,  out  of  the  means  of  the  firm. 
They  were  commenced  in  the  life-time  of  Daniel  L., 
when  the  contracts  were  made  for  all  the  brick-work  apd 
much  of  the  other  material.  But  the  erections  were 
continued  and  finished  after  his  death,  and  after  the 
death  of  Charles  H.,  by  the  surviving  partner.  Piper. 
So  it  will  be  seen  that  a  part  of  the  estate  of  Daniel 
L.,  which  was  stock  or  personalty  at  his  death,  and 
would  have  gone  to  his  distributees,  has  gone  into  the 
said  houses,  and  thereby  become  realty;  and  will,  as 
fluch,  go  to  his  heirs  upon  our  construction  of  the  law, 
and  they  are  different  persons.  This  would  not  be  im- 
portant, however,  if  the  position  assumed  for  the  dis- 
tributees be  correct,  to-wit,  that  the  law  regards  realty 
belonging  to    partners,   and    purchased   with    firm   means. 


SEPTEMBER  TERM,  1858.  97 

Albert  M.  Piper  v.  A.  E.  Smith  et  al, 

as  personalty.    Bnt  is  that  the  law?    This  qaestion  was 

not  free   of  difficulty  in    England,  but    the    doctrine  was 

ultimately  settled    there,  to    be,    that   all    real    property 

owned  by  the  partners,  and  used    in    carrying    on  their 

business,  and  all  such  as  may  have  been  purchased  with 

Ae    means,  and    in    the  name    of   the    firm,    should    be 

deemed    partnership    stock,    and    treated    as    personalty. 

According  with  this,  are  the  American  cases,  in  4  Mun- 

ford,   816;  7  Connecticut,  11;    and  other  cases;  and  the 

opinion  of  Chancellor  Kent,  in  his  8  Vol.  Com.,  14,  and 

subsequent    pages,    where    the    subject    is    fully  treated. 

But,   on  the    other   side,    there    are    high  and    numerous 

authorities  in  that  country,  and  in  this,  8   Brown,    199 ; 

7  Ves.,  458;    9  Ves.,  500;   15  Johnson,   159;    11    Mass., 

469.     It  may  be  said,  that    the  weight   of    authority  is, 

that  it  is  to  be  regarded  as  stock,  and  should  be  so  held, 

if  the   question  was  an    open  one  in   this  State.    But  as 

early  as  the  year   1816,    in    the    case  of   McAlUter    v. 

Mbntffomeri/j  8  Haywood,   94;  the  act   of  1784,    ch.    22, 

sec.  6,    Gar.   and    Nich.,    417,   was    held  to   have   settled 

this  question  in   favor  of  the  heirs  of  deceased  partners. 

And  again,  in   1884,  in  the  case   of   Yeatman  v.   Woodj 

6  Yerger,   21,   that  case  was  approved  and  followed.     It 

is  said  these  cases  are    not  well    considered,  and  should 

be  reviewed.     But  an  important  rule   of  property  having 

been  thus  settled,  and  so  long   acquiesced    in,  should   not 

now    be    disturbed,    even    if   we  considered    it    originally 

wrong.     It  is  easy  to  see  the  mischief  and  hardship  that 

would  result    from    shaking   or   unsettling    fixed  rules    of 

property,   in   view    of    which   men  have  acted  and    made 

investments  for  so  great  a  length  of  time.      A  rule  that 

might  act  as  we  would  desire  in  a  particular  case,  would 
7 
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work  great  injustice  in  many  of  the  cases — ^thej  most 
be  general. 

As  to  the  firm  means  which  went  into  the  baildings 
before  the  death  of  Daniel  L.,  or  in  pursuance  of  the 
contracts  made  in  hU  life-time,  we  are  satisfied  the  con- 
version was  complete,  and  the  same  rule  will  apply;  we 
are  inclined  to  the  opinion,  that  such  would  be  the  case 
with  regard  to  the  whole  amount  expended  in  the  com- 
pleting the  erections,  if  it  were  done  according  to  the 
original  plan  and  design,  on  the  ground  that  his  assent 
had  been  given  before  his  death,  to  the  conversion  of 
the  entire  amount.  But  this  last  question  may  be  reserved 
for  the  Chancellor,  upon  the  coming  in  of  the  report,  if 
desired.  It  may,  perhaps,  be  worthy  of  more  examina- 
tion than  we  have  been  able  to  give  it  at  this  time. 

The  decree  will  be  affirmed,  and  the  case  remanded  for 
the  account  and  further  proceedings. 


JoHif  8.  McNuTT  V.  Samuel  McMahak. 


Bills  and  Notes.  No7i  est  faeium,  BUI  aingle,  originally  void, 
JU'delivery.  In  order  to  bind  a  party  on  the  ground  of  a  re-delivery 
of  a  deed  originally  void,  it  must  appear  that  by  such  supposed  re- 
delivery the  party  has  done  some  act  equivalent  to  the  execution  of 
a  new  deed,  or  that  bv  some  act  or  declaration  he  has  acknowledged 
and  re-delivered  a  writing  which  was  before  impeachable  and  invalid, 
intending  thereby  to  make  it  his  deed.  The  action  or  declaration  of 
the  party  must  be  unequivocal,  clearly  indicating  the  intention  of  the 
party  to  adopt  the  paper  as  his  own,  and  to  assume  the  liability  it 
imposes. 
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Same.  Same.  Same.  On  the  trial  of  an  issue  upon  the  plea  of  non  eat 
factum,  it  appeared  that  defendant  had  placed  hie  signature  and  seal 
to  a  paper  in  blank  as  security  for  another  which  was  afterwards  filled 
up  in  the  absence  of  defendant.  That  defendant  afterwards  called 
upon  the  party  having  custody  of  tlie  paper,  and  asked  permission  to 
look  at  his  ''note ;"  that,  after  inspecting  it,  and  taking  a  memoran- 
dum of  the  date  and  amount,  he  observed  that  he  was  bound  for  the 
principal  in  a  large  amount  of  money,  and  then  returned  the  paper  to 
the  holder ;  and  it  is  held,  that  this  was  not  such  an  acknowledgment 
and  re-delivery  as  would  bind  the  defendant. 

Cases  Cited.  TurhevUle  v.  Ryan,  1  Humph.,  118 ;  Smith  et  al,  v. 
Dickinaoti,  G  Humph.,  261 ;  Moeby  v.  The  State,  4  Sneed,  829. 


FROM   SBVIBR. 


This  action  of  debt  is  from  the  Circuit  Court  of 
Sevier  county.  At  the  July  Term,  1858,  before  Judge 
TuBLET,  verdict  and  judgment  were  for  the  plaintiff. 
The   defendant  appealed  in  error. 

Fletcher  and  Temple,  for  the  plaintiff  in  error. 

J.  P.  SwANN  and  R.  McFarland,  for  the  defendant 
in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

Samuel  and  Isaac  McMahan  brought  an  action  of  debt 
against  the  plaintiff  in  error,  and  one  McTeer  upon  a 
bill  single  for  $604.80,  dated  the  5th  of  December, 
1855,  and  obtained  judgment.  The  case,  as  to  McNutt, 
was  tried  upon  a  plea  of  non  est  factum.  He  moved 
for  a  new  trial,  which  being  refused  by  the  Circuit 
Court,   he  filed  his  bill  of    exceptions,   and  has  brought 
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the  case  to  this  Court  by  an  appeal  in  the  nature  of  a 
>mt  of  error. 

It  appeared  in  the  proof  that  the  bond  in  contro- 
versy, together  with  other  bonds,  had  been  signed  in 
blank  by  McNutt,  with  his  seal  and  signature,  and  that, 
afterwards,  they  had  been  filled  up  by  one  Bowerman, 
by  writing  the  entire  bond  above  his  signature — he  not 
being  present,  but  some  five  miles  distant.  This  was 
done  about  the  time  the  bond  bore  date.  It  was  proved 
by  Samuel  B.  Henderson  and  others,  that  before  the 
suit  was  brought,  McTeer  had  failed  in  business,  and 
that  they  informed  McNutt  of  it,  and  that  he  spoke  of 
being  McTeer's  security,  and  did  not  deny  that  he  was 
his  security,  and  asked  if  McTeer  had  lifted  the  notes; 
and  being  told  he  had  not,  he  requested  one  of  the 
plaintiffs  to  hold  on  until  he  could  go  to  Enoxvillc  and 
try  to  get  a  deed  of  trust  of  McTeer.  And  he  also 
requested  the  witness,  and  one  of  the  plaintiffs,  to  leave 
their  notes  at  Samuel  McMahan's  house,  so  that,  in 
passing,  he  could  get  a  memorandum  of  the  date  and 
amount-^-the  bonds  not  being  then  present. 

The  plaintiffs  then  proved,  by  Eliza  Henderson,  that 
early  in  January,  1857,  she  was  at  the  house  of 
Samuel  McMahan  when  McNutt  came  there  and  inquired 
for  his  note,  and  asked  to  see  it;  that  the  wife  of 
McMahan  produced  the  bond  in  controversy,  when  he 
said,  there  is  my  note — there  it  is ;  and  that  he  then 
read  it,  or  looked  at  it,  and  took  a  memorandum  from 
it,  and  then  said  he  was  in  for  McTeer  to  the  amount 
of  $2,300,  and  was  on  his  way  to  Knoxville  to  get  a 
deed  of  trust,  and  handed  the  note  back  to  Mrs. 
McMahan.      It  was  further  proved  that  McNutt,  while  in 
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Knoxville,  took  the  advice  of  counsel,  for  the  purpose 
of  resisting  the  collection  of  this  and  the  other  notes 
executed   at  the  same  time. 

The  counsel  of  McNutt  asked  the  Court  to  charge 
the  jury,  that  unless  when  the  defendant  McNutt  handed 
thjB  note  to  Mrs.  McMahan,  he  intended  thereby  to 
became  bound  for  it,  it  would  not  be  a  re-delivery; 
and  that,  if  he  only  intended  to  restore  to  Mrs. 
McMahan  the  nominal  custody  and  possession  of  the 
note,  and  to  leave  the  rights  of  the  parties  unchanged, 
and  as  they  were  previously,  then  the  transaction  would 
not  be  a  valid  re-delivery.  But  the  Court  refused  so  to 
charge,  and  instructed  the  jnry,  that  if  the  defendant 
returned  the  note  to  the  wife  of  the  plaintiiT  as  his 
note,  intending  to  be  bound  by  it,  this  would  be  a 
valid  delivery,  and  obligatory  upon  him.  But  that  if 
the  jury  should  find,  from  the  proof,  that  the  defend- 
ant only  called  for  the  note  to  take  a  memorandum  of 
the  date  and  amount,  and  returned  it  without  intending 
to  be  bound  by  it,  the  mere  fact  of  his  having  it  in 
his  hand,  and  returning  it,  would  not  bind  him. 

It  is  conceded,  in  argument  here,  by  the  counsel  of 
both  parties,  that  this  bond,  as  to  McNutt,  was  origi- 
nally void:  and  that,  unless  he  became  bound  by  the 
transaction  which  took  place  with  Mrs.  McMahan,  he  is 
not  bound  at  all. 

The  rule  laid  down  in  Turbeville  v.  Ryan^  1  Hum., 
118,  and  followed  by  this  Court  in  Smith  et  ah  v. 
Dickinson^  6  Hum.,  261,  is,  that  to  authorize  the  exe- 
cution of  a  deed  in  the  name  of  another,  the  authority 
must  be  by  deed;  and  no  previous  parol  assent,  or  sub- 
sequent   adoption,  will    bind  the  party,  unless  it  be  ac- 
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knowledged  and  re-delivered.  The  same  rule  is  laid  down 
in  the  late  case  of  Mosby  v.  The  State  of  Arkansas,  4 
Sneed,  324. 

Testing  the  case  under  consideration  by  this  rule, 
we  think  the  verdict  of  the  jury  wholly  unsupported  by 
the  proof.  It  is  most  palpable  that  the  defendant's 
object  in  visiting  Samuel  McMahan's  house,  was  to  get 
a,  memorandum  of  the  date  and  amount  of  the  bond, 
either  with  a  view  of  getting  a  deed  of  trust  of 
McTeer,  or  of  resisting  its  collection  by  some  supposed 
legal  defence;  and  that  in  all  that  he  did,  from  first  to 
last,  there  was  nothing  that,  in  law,  amounted  to  an 
acknowledgment  and  re-delivery  of  this  bond. 

If  his  object  was  to  use  his  legal  defences  against 
it,  then  he  could  have  no  motive  to  re-deliver  it,  or  in 
any  way  to  bind  himself  in  an  engagement  from  which 
he  was  already  absolved.  If,  on  the  other  hand, 
as  is  most  probable,  he  then  supposed  himself  legally 
liable,  why  should  he  again  acknowledge  and  re-deliver 
this  deed.  The  idea  of  a  re-delivery  implies  that  the 
party  should  do  something  equal  to  the  making  of  a 
new  deed;  that,  by  some  act,  oi  declaration,  he  should 
acknowledge  and  re-deliver  a  writing — which  was  before 
impeachable  and  invalid — interiding  thereby  to  make  it  his 
-deed. 

In  this  view  of  the  case,  we  also  think  the  charge  of 
i  the   Circuit  judge  to   the  jury  was  erroneous. 

Reverse  the  judgment,   and  remand  the  cause. 
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A.  M.  Stone,  Adh'r,  v.  Robert  Duncan  et  al. 

1.  Ghaitcbky.  Emdmce.  Effect  of  order  pro  confeaao.  An  order 
pro  eonfesao  against  a  defendant  to  a  bill  in  chancery,  has  the  effect  of 
an  answer  admitting  the  allegations  of  the  bill  to  be  true. 

2.  Set-off.  Statute  of  limiiaiione.  Promiaeory  note.  A  debt  barred  by 
the  statute  of  limitations  cannot  be  allowed  as  a  set-off,  unless  the  bar 
of  the  statute  is  waived.  If  the  claim  relied  on  as  a  set-off,  is  spoken 
of  in  the  record  as  a  *<  note,"  it  must  be  taken  to  have  no  sen! ;  and, 
if  barred  by  the  statute  of  limitations,  cannot  be  allowed. 


FROM   MARION. 


This  cause  was  heard  before  Chancellor  Van  Dykb, 
at  the  September  Term,  1858.  The  Court  decreed  for 
the  complainant.      The  defendant  appealed. 

MiNNiS,  for  the   complainant. 

Peter  Turnet,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  Chancellor's  decree,  in  this  cause,  was  right 
and  should  be  affirmed. 

The  money  loaned  to  the  defendant  Duncan,  upon 
the  state  of  pleadings  in  this  case,  must  be  taken  to 
faaye  been  the  money  of  Thompson  Gardenhire,  the  in- 
testate of  complainant. 
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The  bill,  as  to  Martha  Meadow  and  Litton,  is  taken 
for  confessed.  This,  as  between  them  and  complainant, 
establishes  the  title  to  the  money  to  be  in  complainant. 
Irhy  y.  MeKissack,  8  Yer.,  42;  Koen  v.  White's  SeirSj 
Meigs'  Rep.,  358.  The  case  is  to  be  treated  as  thoagh 
they  had  answered  and  admitted  the  complainant's  rights, 
as  set  up  in  the  bill.  This  being  so,  the  defendant, 
Duncan,  cannot  controvert  the  complainant's  right  to 
recover.  He  admits  he  owes  the  debt  to  some  one; 
and  complainant  having  established  his  right  to  it,  is 
entitled  to  a  decree.      Meigs'  Bep.,  358. 

The  set-off  claimed  by  the  defendant  was  properly 
rejected  by  the  Chancellor.  He  does  not  appear  to 
have  acquired  any  title  to  it,  in  what  took  place  be- 
tween him  and  Hargis.  And,  besides,  it  is  spoken  of 
as  a  ^^note,"  and  must  be  taken  to  have  no  seal. 
Walker  et  al.  v.  McConico  et  al,  10  Yer.,  228.  And 
he  is  barred  by  the  statute  of  limitations.  It  was 
executed  as  early  as  1845  or  1846,  and  cannot,  as  it 
appears  in  this  record,  be  allowed  against  Gardenhire's 
estate. 

Affirm  the  decree. 
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Reps  Jones  v.  Daniel  Jones. 


MoRTOAGX.  Parol  defeasance  of  title  bond,  or  other  executory  contract. 
It  is  well  settled,  that  though  a  oonvejanoe  be  absolute  in  its  terms, 
it  may  be  shown  by  parol  proof,  to  be  a  mortgage  The  same  rule 
applies  to  a  title  bond,  or  other  executory  contract,  and  they  may  be 
shown,  by  parol  proof^  to  be  a  mortgage. 


EBOM  COCKE. 


At  the  September  Term,  1868,  of  the  Chancery 
Court  at  Newport,  Chancellor  Lucky  pronounced  a 
decree  for  the  defendant.     The  complainant  appealed. 

Swan  and  Fletcher,  for  the  complainant. 

McFarland,  for  the  defendant. 

Wright,  J.,  deliyered  the  opinion  of  the  Court. 

The  decree  of  the  Chancellor  in  this  cause  should  be 
affirmed.  As  to  the  three  shares  in  the  Daniel  Jones,  Sr., 
tract  of  land,  purchased  by  complainant  of  the  defend- 
ant, there  is  no  controyersj.  That  was  an  absolute  pur- 
chase, and  is  so  admitted  in  the  bill  and  answer,  and  so 
shown  to  be  in  the  proof.  The  decree  as  to  that,  is  con- 
ceded to  be  proper.  The  contest  here,  is  as  to  forty-two 
acres  of  the  purchase  made  by  Daniel  Jones,  at  the 
clerk  and  master's  sale,  in  the  year  1852.  As  to  that, 
complainant    insists   he  was    a    joint  purchaser   with   de- 
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fendant    at    the    master's    sale,   and  was    to    have    that 
much  of  the  whole  purchase  out  of  a  particular    portion 
of  the  tract.     The  defendant,  in  his  answer,   denies  this, 
and  claims  that  he  made  the  purchase  in  his  own  name 
and  for  himself;  that  complainant  was   desirous  of   pur- 
chasing of  the  heirs  of   Reps  Davis,    a  tract  of  land  in 
the  lower  end  of  ^^  Beech  Bottom,"   adjoining  the    lands 
he   already  owned,   to  make  his  farm  complete;  but  that 
it  was  probable  he  would  not  be  able  to  effect  this  pur- 
chase for  some  time,   and  in  the  meantime,  he  would  not 
have  land  enough  to  employ  his  force  upon  in  the  bot- 
tom; that  the  defendant  could  yery  well  do   without  the 
use  of  a  part  of  the  land  he  had  purchased  at  the  master's 
sale  for   a  time,   and  would  have   to    borrow   a    part  of 
the  money    to    pay  for  it;    and    that,   therefore,  it    was 
agreed  between    them,   that    complainant    should    advance 
for   defendant,   the  money  to  pay  the  clerk   and    master 
for  the  forty-two  acres  of  land  at  914-60  per  acre;  and 
should  have  the  use  of  Ihe  land  for  the  interest  of  the 
money,   and  when  defendant  was  able    to    refund    it    to 
complainant,  he  was  to  do   so,  and  have  his  land  back ; 
and  that  this  arrangement  was  for  the  accommodation  of 
both   parties.      This    view    of    the    case    is    sustained  by 
Thomas  M.  Jones,    a    brother    of    the    complainant    and 
defendant,   in    his  deposition,  and  by  other    evidence   in 
the    record.     Thomas  M.  Jones,   on  the  Ist  day  of  Jan- 
uary,  1853,  drew  up  the  writing  between  them,  in  which 
no  distinction  is  made  between   the  three  shares    in    the 
Daniel    Jones,    Sr.,    tract    of    land,    and    the    forty-two 
acres.     The  writing,  as  to  both  interests  is,  in  its  terms, 
an  absolute  sale,  and  the  right  to  redeem,  or  have  back 
the  forty-two  aores  by  the  defendant,  is  no  where  men- 
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tioned  in  it.  Bat  Thomas  M.  Jones,  the  draftsman, 
proTes  that  he  intended  to  make  the  distinction,  and 
supposed  he  had;  that  he  wrote  it  under  directions  from 
complainant,  and  when  defendant  come  to  hear  it  read, 
he  objected  to  executing  it,  because  the  true  contract 
between  him  and  complainant  was  not  stated  in  it,  it 
not  showing  at  what  time  he  was  to  have  the  forty-two 
acres  back,  or  that  he  was  to  be  allowed  to  redeem  it. 
To  this  Thomas  M.  Jones  replied,  that  it  was  not  very 
well  drawn,  but  that  the  contract  between  them  was  well 
understood,  that  they  were  brothers,  and  would  do  right, 
and  there  could  be  no  difficulty  between  them;  and  then 
Daniel  Jones  signed  the  contract.  It  is  true,  that  the 
clerk  and  master  proves,  that  though  the  sale  was  made 
to  Daniel  Jones  alone,  yet  he  regarded  complainant  as 
being  jointly  interested  with  him  in  the  purchase;  that 
it  is  proved,  and  the  answer  so  admits,  that  complainant 
advanced  the  money  to  the  master  to  pay  for  the  forty- 
two  acres,  that  complainant  has  possessed  and  cultivated 
it  ever  since,  that  he  had  its  lines  run  and  marked, 
and  defendant  disputed  with  him  as  to  the  lines, 
and  got  back  of  him  a  small  piece  of  the  land 
for  a  barn  site,  and  frequently,  in  a  general  way, 
said  complainant  was  to  have  a  part  of  the  land.  Yet 
all  this  is  not  inconsistent  with  the  position  taken  by 
defendant  in  his  answer,  for  complainant  was  to  have  the 
land  for  an  indefinite  time,  and  was  to  possess  and  cul- 
tivate it,  until  the  defendant  was  able  to  redeem  it. 
And  the  brothers  might  very  well  examine  the  land 
together,  prior  to  the  master's  sale,  with  a  view  to  carry 
out  the  arrangement  proved  by  Thomas  M.  Jones. 
Jane  Nolin,  a  sister  of  the  parties,  sustains  the  evidence 
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of  Thomas  M.  Jones.  And  it  is  yery  clear,  when  we 
examine  the  entire  record,  that  the  defendant  did  not 
understand  himself  as  haying  parted  absolutely  with  this 
land.  And  though  many  of  his  acts  and  declarations, 
when  taken  alone,  would  seem  to  show  that  he  had; 
yet  these  must  be  controlled  by  the  eyidence  of  Thomas 
M.  Jones,  the  witness  who  drew  the  contract  between 
the  parties;  and  who,  alone,  seems  to  know  how  the  dis- 
puted facts  between  these  two  brothers  really  are.  The 
weight  of  the  eyidence  is,  we  think,  with  the  defend- 
ant. And  the  law  is  well  settled,  that  though  a  con- 
yeyance  be  absolute  in  its  terms,  it  may  be  shown,  by 
parol  proof,  to  be  a  mortgage.  And  we  can  perceiye 
no  yalid  reason,  why  the  same  thing  may  not  be  done 
in  the  case  of  a  title  bond,  or  other  executory  contract. 
The  Chancellor  held  the  instrument  a  mortgage,  and  we 
aflSrm  his  decree. 


James  Vauqhan  v.  Robert  Cravens  et  ah 


Leask.  Tenants  m  eommion.  Contract,  A  contract  made  by  one 
tenant  in  common,  without  the  concurrence  of  his  co-tenants,  for  a 
lease  of  the  lands  jointly  owned  by  them,  is  not  binding  upon  such 
co-tenants. 
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^  Same.  Improvements.  A  party  put  in  pceeession  of  lands  under  a 
void  lease,  cannot  lecoverfor  improTements  made  thereon,  unless 
they  enhance  the  value  of  the  land. 


FBOM  HAMILTON. 


This  cause  was  tried  in  the  Chancery  Court  at  Har- 
rison. A  decree  was  rendered  at  the  July  Term,  1858, 
for  the  defendants.  Yak  Dtke,  Chancellor,  presiding. 
The  complainant  appealed.  ^.. 

Hopkins,  for  the  complainant. 

BuRCH,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case,  is  filed  to  recoyer  from  the 
defendants,  compensation  for  certain  improvements,  which 
the  complainant  alleges  he  made  upon  their  lands  under 
a  lease  which  was  void,  because  not  in  writing.  The 
Chancellor  dismissed  his  bill,  and  he  has  appealed  to  this 
Court.  The  lands  were  used  for  mining  purposes,  in 
getting   coal  from  certain  ore  beds. 

The  defendant,  Cravens,  owned  one-sixteenth  of  the 
lands,  as  a  tenant  in  common,  with  the  other  defend- 
ants, who  owned  the  residue.  And  it  is  very  clear, 
from  this  record,  that  whatever  contract  complainant 
had,  was  with  Cravens,  and  did  not  bind  his  co>tenant8. 
It  is  denied  in  the  answers  that  there  was  any  lease. 
And  Cravens,  the  only  defendant  who  knows  anything 
on  the  subject,  says  the  contract  was,   at    first,   only  to 
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make  a  certain  road,  for  which  complainant,  at  once, 
was  paid  in  coal  then  dug  by  defendant,  and  received 
by  complainant;  and  that  complainant  was  allowed,  after- 
wards, only  to  dig  out  of  a  certain  pit,  which  defendant 
had  opened,  under  which  he,  without  authority,  and  in 
defiance  of  defendant's  wishes,  went  on  and  done  the 
work  at  another  place,  for  which  he  now  asks  compen- 
sation. 

It  is  not  very  clear  what  the  contract  was,  and  the 
facts,  as  to  this  matter,  we  incline  to  think  are  with 
the  defendants. 

But  be  all  these  things  as  they  may,  the  weight  of 
the  proof  is,  that  the  improvements  made  by  complainant, 
have  not  enhanced  the  value  of  the  land;  while  on  the 
other  hand,  he  committed  great  waste  in  cutting  timber, 
&c.  Upon  the  entire  record,  complainant  is  entitled  to 
no  relief,  and  we  affirm  the   Chancellor's  decree. 


Joshua  Guinn  et  al  v.  B.  F.  Locke  et  al 


1.  Rbdsmftiok.  Fraud.  If  the  debtor  is  preyented  from  redeeming 
his  land,  by  the  fraud  and  artifice  of  the  purchaser,  until  the  expira- 
tion of  the  time  allowed  by  law  to  redeem,  such  omission  of  the  debtor 
will  not  prejudice  his  rights ;  and  a  Court  of  Equity  will  permit  him 
to  redeem. 

2.  Same.  Mortgage.  If  a  party  purchase,  or  redeem  land  as  the  agent, 
or  for  the  benefit  of  the  debtor,  the  relation  of  mortgagor  and  mort- 
gagee is  thereby  established.  And  this  relation  may  be  shown  by 
parol,  although  the  purchaser  may  hold  by  a  sheriff's  deed,  or  other 
absolute  conveyance. 
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3.  Samk.  Same,  When  8uijeei  to  redemption  in  the  hands  of  a  third  jter- 
eon.  If  a  third  person  takes  a  conveyance  of  the  land  thus  subject  to 
redemption,  in  payment  of  a  pre-existing  debt,  or  with  actual  notice 
of  such  equity,  it  may  be  reached,  in  the  hands  of  such  third  party, 
by  the  redeeming  debtor. 

4.  Same.  Same.  Tender,  Payment  of  money  into  Court  Where,  by 
the  proof,  the  relation  of  mortgagor  and  mortgagee  is  established,  it 
is  not  necessary  to  bring  the  money  into  Court.  In  such  case,  if,  upon 
an  account,  the  mortgagor  cannot  pay  the  balance  found  due,  the 
mortgaged  estate  is  sold  for  the  pa}'ment  of  the  debt,  and  the  surplus 
paid  to  the  mortgagor. 


FROM  M  MINX. 


Upon  the  hearing,  Chancellor  Williams  decreed  for 
the   complainants.      The  defendants  appealed. 

GooKB  and  Brown,  for  the  complainants. 

Trewhitt,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

We  are  content  with  the  decree  of  the  Chancellor 
in  this  cause,   and  affirm  it. 

The  record  presents  a  case  where  the  defendant, 
Locke,  obtained  of  Bartholomew  Guinn,  the  father  of 
complainants,  a  tract  of  land,  worth  from  ^1,000  to 
91,200,  at,  perhaps,  less  than  one-third '  its  value.  It 
was,  to  be  sure,  purchased  by  Locke  and  McCorkle  at 
execution  sale,  and  a  sheriff's  deed  taken.  But  it  is 
manifest,  from  the  pleadings  and  proof,  that  as  to 
McGorkle's  share  of  the  purchase,  it  was  redeemed  of 
him,    before    the    time    allowed    by    law    for    redemption 
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had  expired.  To  effect  the  redemption,  Guinn  paid  a 
a  part  of  the  money,  and  Locke  advanced  the  bal- 
ance for  him,  and  we  are  satisfied  the  redemption 
was  for  Guinn  who  became  Locke's  debtor  for  the 
sum  he  advanced,  as  upon  a  loan.  Locke  managed  it 
for  Guinn,  as  his  agent;  but  instead  of  taking  the 
deed  of  McCorkle  to  Guinn,  or  to  himself  for  Guinn, 
he  caused  it  to  be  made  to   Sharp,   his  brother-in-law. 

And,  as  to  Locke's  part  of  the  purchase,  we  are 
satisfied  he  misled  and  deceived  Guinn,  who  was  a 
confiding  old  man,  and  induced  him  not  to  redeem, 
under  assurances  that  he  would  hold  the  land  for  him, 
and  that  he  might  pay  him  the  money  at  his  conven- 
ience, until  the  time  allowed  by  the  statute  to  redeem 
had  passed. 

He  and  Sharp  now  set  up  to  be  the  owners  of  the 
land.  But  it  would  be  unjust  and  inequitable  to  permit 
them  to  hold  it.  We  need  go  no  further  than  to  the 
cases  of  Smart  v.  Waterho%L%ey  10  Yer.,  94-105,  and 
Belcher  v.  Belchery  10  Yer.,  121,  to  find  authority  to  war- 
rant us  in  giving  relief.  In  the  former  case  it  was 
held,  if  a  widow  is  prevented  from  dissenting  from  her 
husband's  will  by  the  artifice  of  the  executor,  until  the 
time  of  six  months,  within  which  the  dissent  ought  to 
be  entered,  has  elapsed,  such  omission  will  not  prejudice 
her. 

Absolute  deeds  may  be  turned  into  mortgages  by 
paro]  proof;  and  it  may  be  shown,  that  though  the 
party  holds  by  a  sheriff's  deed,  or  other  absolute  con- 
veyance, yet  that  he  purchased,  or  redeemed,  as  the 
agent  of  the  debtor,  or  for  his  benefit,  and  the  relation 
of  mortgagor  and  mortgagee  will  thereby  be  established. 
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Such  proof  has  never  been  regarded  as  opposed  by  the 
statute  of  frauds.  Kennedy  v.  Howard^  6  Hum.,  64;  8 
Hum.,  378;   8  Hum.,  460;   10  Hum.,  349. 

The  defendant.  Sharp,  is  not  an  innocent  purchaser, 
because  he  took  the  conveyance  for  a  pre-existing  debt 
only  by  quit-claim,  and,  as  we  think,  had  actual  notice 
of  the  complainant's  equities. 

The  defendants  are  not  protected  by  the  statute  of 
limitations  for  more  than  one  reason.  It  is  enough  to 
say  that  Guinn  and  his  children  held  possession  of  the 
land  until  the  fall  of  1846,  or  even  longer,  and  that 
seven  years  had  not  elapsed  from  the  time  they  were 
turned  out  of  possession  to  the  filing  of  the  bill  and 
amended  bill. 

It  was  not  necessary,  in  a  case  like  this,  to  bring 
the  redemption  money  into  Court.  The  case  does  not 
stand  strictly  under  the  redemption  laws  of  the  State; 
but  from  the  facts,  the  defendants,  Locke  and  Sharp,  are 
converted  into  mortgagees,  and  must  account  as  such. 
The  practice,  in  such  cases,  has  been,  where  the  mort- 
gagor could  not  pay  the  balance  found  due  the  mort- 
gagee, upon  the  coming  in  of  the  report,  to  decree  a 
sale  of  the  mortgaged  estate,  and  pay  him  out  of  the 
proceeds,  paying  the  surplus  to  the  mortgagor. 
Affirm  the  decree. 


Eliza  Hockaday  v.  W.  L.  Wilson. 


BiPLEViN.     Jurisdiction  of  juaticea  of  the  peace.     AcU  of  1851  and  1854. 
By  the  act  of  1851,  ch.  32,  jurisdiction  is  conferred  upon  justices  of 
the  peace  in  actions  of  replevin,  if  the  amount  in  controversy  does 
8 


114  KNOXVILLE: 


Eliza  Hockaday  v.  W.  L.  Wilson. 


not  exceed  fifty  dollars.  This  act  is  not  repealed  by  the  act  of  1864, 
ch.  60.  Both  acts  may  well  stand  together,  and  implied  repeals  are 
not  to  be  encouraged. 


FROM  JOHNSON. 


Action  of  replevin,  commenced  before  a  justice  of  the 
peace.  It  was  appealed  to  the  Circuit  Court,  where 
there  was  judgment  for  the  plaintiff,  at  the  November 
Term,   1867,  Patterson,  Judge,  presiding. 

Nelson,  for  tho  defendant  in   error. 

Wright,  J.,  delivered  the  opinion  of  the   Court. 

This  is  a  suit  by  warrant  in  replevin,  before  a 
justice  of  the  peace,  issued  the  10th  of  October,  1856. 
And  the  only  question  is,  whether  the  justice  had  juris- 
diction? And  we  think  he  had.  By  the  act  of  1846, 
ch.  65,  the  Circuit  Courts  alone  had  jurisdiction  of  all 
suits  in  replevin,  however  trivial  the  cause  of  action. 
This  defect  was  soon  perceived  by  the  Legislature,  and 
remedied  by  the  act  of  1851,  ch.  32,  and  jurisdiction 
conferred  on  justices  of  the  peace  in  actions  of  replevin, 
where   the   amount  did    not  exceed   J50. 

This  act  is  not  repealed  by  the  act  of  1854,  ch.  60, 
and  the  jurisdiction  of  the  justice  of  the  peace  remains 
undisturbed.  The  only  object  of  this  last-mentioned  act 
was  to  so  amend  the  act  of  1846,  as  to  authorize  the 
action  of  replevin  to  be  instituted  in  the  Courts  of  the 
county  in  which   the   goods  and  chattels  sued    for   "may 
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be  found."  It  had  reference  only  to  the  Circuit  Courts, 
and  the  jurisdiction  of  justices  of  the  peace  was  not  in 
the  least  affected  by  it. 

The  act  of  1851  and  1854  may  well  stand  together, 
and  implied  repeals  are  not  to  be  encouraged.  2  Meigs' 
Dig.,  972-3;    Cate  v.  The  State,  3  Sneed,  120, 

AjSrm  the  judgment. 


John  M.  Stanly  v,  James  Crippin. 


New  Tbial.  Judgment  must  he  shown  to  be  erroneous.  Pleading. 
A  judgment  of  the  Circuit  Court  will  not  be  reversed,  by  the  Supreme 
Court,  unless  it  is  clearly  shown  to  be  erroneous.  It  is  not  sufficient 
that  it  may  not  appear  to  be  right.  It  must  be  shown  to  be  wrong. 
Substantial  errors  must  be  pointed  out,  by  the  party  complaining  of 
the  judgment 

SA.HS.  Sam^,  Same.  Case  in  judgment.  In  this  case  there  is  no 
bill  of  exceptions,  no  declaration  and  plea.  The  parties  appeared  and 
had  several  continuances.  A  jury  was  duly  sworn  to  try  the  issue, 
and,  after  a  trial  of  several  days,  returned  a  verdict  against  the  plain- 
tiff in  error,  upon  which  the  Court  gave  judgment.  A  motion  for  a 
new  trial  was  made  and  overruled.  An  appeal  in  the  nature  of  a  writ 
of  error  was  taken.  Held,  that  since  the  act  of  1862,  the  objections 
to  the  judgment  must  be  regarded  as  matters  of  form,  and  not  of  sub- 
stance, and  are  not  sufficient  to  authorize  a  reversal. 


FROM  KNOX. 


Ejectment.     Judgment  for  the    plaintiff,   at  the   June 
Term,  1857.    Swan,  J.,  presiding. 
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Lyon  and  Maynard,  for  the  plaintiff  in  error. 

Hall,  TRioa  and  Temple,  for  the  defendant  in  error. 

Wriqht,  J.,  delivered  the   opinion  of  the   Court. 

In  this  case  there  is  no  bill  of  exceptions,  and  no  decla- 
ration or  plea.  The  action  is  ejectment,  and  we  find  in  the 
record,  the  summons  and  bond  for  costs,  and  such  refer- 
ence to  the  declaration  a^  leaves  little  room  to  doubt  that 
it  once  existed.  The  parties  appeared,  and  after  several 
continuances,  the  record  shows,  that  a  jury  was  duly 
sworn  to  try  the  issue  joined  between  them,  and  after 
a  trial  of  several  days,  rendered  a  verdict,  in  due  form, 
against  the  defendant  below,  upon  which  the  Court  gave 
judgment;  a  motion  for  a  new  trial  beii^  overruled.  He 
has  brought  the  case  to  this  Court  by  an  appeal, 
in  the  nature  of  a  writ  of  error,  and  now  asks  a  rever- 
sal of  the  judgment. 

But  we  cannot  reverse  a  judgment  of  the  Circuit 
Court,  unless  it  is  clearly  shown  to  us  to  be  erroneous. 
It  is  not  enough,  that  it  may  not  appear  to  be  right. 
It  must  be  shown  to  be  wrong.  Since  the  passage  of 
the  act  of  1852,  ch.  152,  §§  4  and  5,  the  objections 
to  this  judgment  must  be  regarded  as  matters  of  form 
and  not  of  substance.  We  must  presume  the  Circuit 
Judge  acted  right,  and  can  only  set  aside  what  he  has 
done,  where  the  party  complaining  shows  us  substantial 
errors  in  the  record.  How  do  we  know  upon  what 
facts  or  reason  the  Circuit  Judge  acted,  in  permitting 
this  judgment  to  stand ;  and  we  are  bound  to  suppose, 
in  the  absence   of  anything  to  the  contrary,  that  he  had 
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some  valid  reason.  It  is  true,  that  in  an  incidental  re- 
mark, in  the  opinion  of  the  Court,  in  Wolfenlarger  v. 
StandifeTy  8  Sneed,  659,  a  different  doctrine  is  inti- 
mated; but  the  case  did  not  go  off  on  that  point,  and 
this  question  was  not  then  considered  by  the  Court.  We 
affirm  the  judgment,  and  remand  the  cause  to  the  Cir- 
cuit Court,  to  the  end  that  the  judgment  of  that  Court 
may  be  executed. 


Stephen  McCasland  v.  Abraham  Carson  et  al. 

Fraudulent  GoxyETANCBS.  Debtor  and  Creditor.  The  mere  tact 
that  a  credit  of  one,  two  and  three  years  is  given  upon  a  sale  of  land 
by  one  indebted,  will  not  of  itself,  render  such  sale  fraudulent  in  law. 


FROM  BRADLET. 


From  the  Chancery  Court  at  Cleveland.  At  the  Feb- 
ruary Term,  1857,  decree  by  Chancellor  Van  Dykk,  for 
complainant     Defendant  appealed. 

J.  H.  Gaut,  for  complainant 

G.  W.  RowLES,   for  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

We  have  been  unable  to  find  any  ground  upon  which 
the  decree  of  the   Chancellor,  in  this  cause,   can  stand. 
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The  defendants,  in  their  answers,  deny  positivelj 
and  with  great  particularity,  the  fraud  charged  in  the 
bill.  Interrogatories  are  put  to  them,  and  they  are  made 
witnesses,  and  answer  in  detail.  They  show  that  they 
purchased  the  land  in  dispute,  of  their  father,  in  1846, 
took  deeds  for  it,  had  them  duly  proved  and  registered, 
and  that  they  paid  the  purchase  money,  which  was  its 
full  value.  That  they  took  immediate  possession;  have 
made  lasting  and  valuable  improvements;  and  have  lived 
upon  and  held  the  land  ever  since  as  their  own,  and 
aver  their  ability,  at  the  time,  to  purchase  and  pay 
for  it.  They  state,  in  detail,  when  and  how  they  paid 
for  it,  naming  sundry  creditors  of  their  father,  to  whom 
they  had  made  payments  by  his  direction. 

Their  answers  are  fully  sustained  by  the  proof.  And 
without  reviewing  it,  we  are  satisfied  that  these  purchases 
were  fair,  and  free  of  fraud  in  f(ict.  The  complainant 
has  failed,  in  any  way,  to  weaken  these  answers,  or  to 
lessen   the  force  of  the  defendants  proof. 

But  it  is  argued,  that  these  purchases  were  made 
upon  a  credit  of  one,  two  and  three  years,  in  instal- 
ments, and  that  such  delay  in  the  payments,  of  neces- 
sity, hinder  and  delay  the  creditors  of  Abraham  Carson, 
and  render  the   deeds  fraudulent  in  law. 

This   position  cannot  be  maintained. 

It  is  not  pretended  that  these  credits  are  excessive, 
or  unreasonable  in  fact,  nor  could  it  be  so  insisted.  It 
is  true,  that  in  Mitchel  v.  Bealy  8  Yer.,  184,  it  wag 
decided,  that  a  deed  of  truBt  which  included  all  the  prop- 
erty of  the  debtor,  which  was  of  twice  the  value  of  the 
debt  secured,  and  the  time  of  indulgence  was  three 
years,  with  no  annual  payments    stipulated   for,   and   the 
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possession  and  use  of  the  property,  for  that  time,  ex- 
pressly reserved  to  the  debtors,  and  put  beyond  the  con- 
trol of  the  trustees;  and  power  given  them  to  sell  it  on 
a  credit  of  three  years,  with  no  other  restriction,  but 
that  they  should  pay  the  proceeds  to  the  .trustees,  *  was 
held  fraudulent.  But  that  case  has  no  application  to  this. 
It  was  afterwards  reviewed  and  examined  in  Bennett  et 
al  V.  The  Union  Bank  et  al^  5  Hum.,  612,  where  it 
was  decided,  that  a  deed  of  truatj  in  which  indulgence 
was  given  to  the  debtor,  in  instalments  of  from  one  to 
five  years,  was  not  necessarily  fraudulent. 

The  case    of   Hendricks    v.    Rohinson^  2  Johns.    Ch. 
Rep^,   299,   to  which   we  have  been  referred,  was  one  of 
actual  fravd,  and  in  its  facts,   entirely  unlike  this. 

It  is  sufiBcient  for  us  to  say,  that  these  are  absolute 
sales,  in  which,  in  our  judgment,  there  is  nothing  un- 
fair or  unusual,  and  that  the  purchase  money  has  actually 
been  paid  and  applied,  most,  if  not  all  of  it,  to  Abra- 
ham Carson's  debts,  prior  to  the  filing  of  complainant's 
bill. 

Some  use  is  sought  to  be  made  of  the  declarations 
of  Abraham  Carson,  that  he  did  not  expect  to  pay  the 
debt  to  complainant;  but,  if  made  after  these  sales,  situ- 
ated as  the  case  is,  they  would  be  inadmissible  evidence 
against  the  defendants;  and  if  admissible  and  received, 
could  not  change  the  result. 

Decree  reversed,   and  bill   dismissed. 
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Abram  (a  man  of  color)  V.  T.  J.  Johnson  et  al. 

Slayebt.  Emancipation.  At  common  law  no  deed  or  writing  of 
the  owner  was  necessary  to  give  the  slave  his  right  to  freedom. 
Acts  in  paist  from  which  freedom  might  be  implied,  have  been  held 
sufficient,  and  as  between  the  master  and  the  slave  the  same  rule  now 
prevails  in  this  State,  though  the  right  to  freedom  will  remain  incho- 
ate until  the  State  gives  her  assent. 

Same.  Same.  What  an  act  of  emancipation.  The  presentation  by 
the  master  of  a  petition  to  the  County  Court  for  the  liberation  of  his 
slave,  and  giving  bond  to  indemnify  the  county,  gives  the  most  de- 
cisive evidence  of  the  wish  and  intention  of  the  master  to  emancipate, 
and  is  in  itself  a  complete  act  of  freedom  on  his  part.  The  slave  be- 
comes at  once  invested  with  his  right  to  freedom ;  and  a  mortgage  of 
the  slave  made  afterwards,  with  a  frill  knowledge  of  the  facts  on  the 
part  of  the  mortgagee,  will  not  be  allowed  to  defeat  that  right,  but  it 
may  be  asserted  and  decreed  upon  the  terms  and  conditions  prescribed 
by  the  statutes  upon  the  subject. 


FROM  CLAIBORNE. 


This  was  a  bill  for  freedom,  filed  in  the  Chancery 
Court  at  Tazewell.  At  the  December  Term,  1857, 
Chancellor  Lucky  dismissed  the  bill.  The  complainant 
appealed. 

Heisebll  and  Netherland,  for  the  complainant. 

Maynard  and  Evans,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  record  in  this  case  shows  that  complainant  is 
entitled  to  his  freedom. 
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The  rules  of  law  applicable  to  emancipation  cases  are 
well  settled  in  Tennessee.  No  deed,  or  writing  of  any 
kind,  was  necessary  at  the  common  law  for  the  purpose 
of  parting  with  the  master's  right.  Acts  in  paisy  from 
which  freedom  might  be  implied,  have  been  held  suffi- 
cient. As  between  master  and  slave,  the  same  rule 
prevails  in  this  State,  though  the  right  will  remain  in- 
choate until  the  State  gives  its  assent.  1  Meigs'  Dig., 
455,  456;  8  Hum.,  185.  The  presentation  of  the  peti- 
tion to  the  County  Court  at  Tazewell  by  Levi  Grier,  and 
giving  bond  to  indemnify  the  county — as  was  held  in 
McCullough  V.  Moore,  9  Yer.,  805 — gave  the  most  de- 
cisive evidence  of  his  wish,  and  was,  in  itself,  without 
recurring  to  the  other  evidence  in  the  record,  a  com- 
plete act  of  freedom,  on  his  part.  It  can  make  no 
difference  that  this  was  not  at  a  Quarterly  Term,  or 
that  the  requisite  number  of  magbtrates  was  wanting, 
if  the  fact  be  so.  This  was  intended  for  the  protec- 
tion of  the  public,  and  not  to  guard  Levi  Grier's 
rights.      9  Yer.,   807. 

Nor  can  it  make  any  difference  that  he  had,  a  few 
days  before  the  petition,  conveyed  complaint  to  Wilson 
Grier,  or  that  it  was  done  to  evade  the  payment  of 
debts.  The  complainant  was  not  a  party  to  this  fraud, 
if  any  existed,  and  it  is  manifest  the  conveyance  was 
intended  the  more  effectually  to  secure  his  freedom. 
Wilson  Grier  is  a  party  to  this  suit,  and  in  his  an- 
swer shows  this,  and  submits  that  complainant  is  entitled 
to  freedom.  A  few  days  after  the  conveyance,  he  recon- 
veyed  him  to  Levi  Grier,  who  is  now  one  of  complain- 
ant's sureties  on  the  bond  for  costs  in  this  cause.  It 
was  held  in  Letins  v.   Simonton^  8   Hum.,   185,   that  the 
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owner    need    not  present  the    petition,  so    his    assent    is 
given  in  any   other  way. 

The  creditors  of  Levi  Grier,  if  there  be  any,  are 
not  parties  here,  and  we  cannot  notice  them.  The 
question  is  (me  alone  between  complainant  and  defend- 
ant, Johnson.  And  he  can  have  no  right  to  hold  him 
in  slavery.  According  to  his  answer  and  the  proof,  he 
only  holds  him  in  mortgage  to  secure  $330,  and  com- 
plainant is  worth  greatly  more  than  this. 

He  took  a  conveyance  of  complainant,  after  the 
petition  had  been  presented  in  the  County  Court  and 
bond  given,  and  after  Wilson  Grier's  reconveyance  to 
Levi,  and  with  full  notice  of  complainant's  right  to 
freedom. 

The  said  Johnson  was  the  clerk  of  the  County  Court 
of  Claiborne,  and  there  are  strong  reasons  for  believing 
that  a  faithful  record  of  the  action  of  the  Court  upon 
the  petition  was  not  kept. 

It  is  proved,  beyond  doubt,  that  a  bond  was  given 
to  indemnify  the  county,  and  it  is  probable  that  nine 
justices  were  present,  and  gave  the  State's  assent;  yet 
nothing  can  be  found  but  the  petition.  Johnson  told 
complainant  not  to  be  uneasy,  that  he  would  write  out 
his  free  papers  the  first  opportunity,  and  that  he  was 
then  as  safe  as  if  he  had  them. 

An  account  must  be  taken  of  the  mortgage  debt 
between  Levi  Grier  and  Johnson,  in  which  he  will  have 
interest  upon  his  debt,  and  Grier  will  be  allowed  credit 
for  his  payments;  and  if  any  balance  remains,  the 
hire  of  complainant  which  has  already  accrued,  will 
be  applied  to  its  extinguishment.  The  defendant,  John- 
son,   will    be    charged  with    hires    received    before    com- 
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plainant  went  into  the  receiver's  hands.  And  if  any 
balance  shall  yet  remain,  complainant  will  be  hired  to 
.meet  it. 

The  complainant  must  be  sent  to  the  Western  Coast 
of  Africa,  and  a  decree  for  his  freedom  will  be  drawn 
upon  the  terms  and  conditions  laid  down  in  the  act  of 
the  24fch  of  February,  1854,  ch.  50,  (Acts  1868-4,  page 
121,)  1  Sneed.,  677. 

We  reverse  the  decree  of  the  Chancellor,  and  re- 
mand the  cause  to  the  Chancery  Court  at  Tazewell,  to 
the  end  this  decree  may  be  executed.  Defendant  John- 
son will  pay  the  costs. 


Samuel  S.  Finley  v.  Alfred  King. 


Prikcifal  and  Surjett.  Levy.  Certiorari  and  supersedeas.  Where 
an  execution  has  been  levied  upon  enough  of  the  principare  goods  to 
satisfy  the  debt  and  costs,  it  is  of  itself  a  satls&ction,  so  far  as  the 
surety  is  concerned ;  and  if  such  levy  be  abandoned,  and  the  surety's 
goods  be  levied  upon,  he  is  entitled  to  his  discharge  upon  'writs  of 
certiorari  and  supersedeas,  showing  his  suretyship  by  proof. 


FROM   HAMILTON. 


This  was  a  petition  for  eertiorari  and  BupersedeaSy 
filed  in  the  Circuit  Court  of  Hamilton  County.  At  the 
July  Term,  1858,  Judge  Gaut,  dismissed  the  petition. 
The  petitioner  appealed. 
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Welcker  and  Key,  for  the  petitioner. 

J.  H.  Gaut,  for  the  defendant. 

Wright,  J.,   delivered  the  opinion  of  the   Court. 

The  Circuit  Judge  erred  in  dismissing  the  petition 
of  Finley  for  vriiB  of  certiorari  and  supersedeas.  He 
avers  that  he  is  the  security  of  Rogers  in  the  note  and 
judgment  in  favor  of  King,  and  that  an  execution  had 
been  issued  and  levied  on  thirteen  head  of  cattle,  two 
horses,  and  •a  wagon,  as  the  property  of  Rogers,  the 
principal  in  the  debt,  of  value  sufficient  to  pay  it;  but 
that  no  sale  had  been  made  of  it,  or  credit  given  on  the 
execution  for  said  property;  and  that,  after  this  levy^ 
an  alias  execution  was  issued,  and  had  been  levied  on 
the  property  of  petitioner,  disregarding  the  previous 
levy. 

If  this  petition  be  true,  Finley  is  discharged.  No 
principle  is  better  settled  than  that,  if  the  personal 
estate  of  the  principal  debtor,  of  value  sufficient  to  pay 
the  debt,  is  levied  on,  the  surety  is  discharged,  and  the 
debt,  as  to  him,  satisfied.  And  he  may  show  that  he 
is  surety  by  proof.  1  Meigs'  Dig.,  517,  518;  Clark 
and  Nance  v.  Bell,  8  Hum.,  26. 

If  we  go  out  of  the  petition,  as  it  seems  we  may 
do,  and  look  at  the  executions  and  levies,  they  sustain 
Finley's  petition.      8  Hum.,  708;  1  Sneed,  290. 

This  is  a  very  different  case  from  an  attempt  on  the 
part  of  the  surety  to  force  the  officers  to  first  exhaust 
the  property  of  the  principal  debtor,  under  the  act  of 
1843,  ch,  32.  (Nich.  Supp.  279,)  11  Hum.,  445. 
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Here  he  stands  on  the  levy  on  the  principars  prop- 
erty, and  the  satisfaction  of  the  debt  by  force  of  the 
levy. 

Reverse  the  judgment,  and  remand  the  cause  for  fur- 
ther proceedings. 


John  Barrel  v.  The  State. 


WiTiTEas.  Oompeieney  on  account  of  reli^us  belief.  How  tested.  Brae- 
iice.  In  order  to  test  the  competency  of  a  witness  on  account  of  his 
religious  helief,  he  may  be  either  interrogated  personally  concerning 
it,  or  his  declarations  to  others  upon  the  subject,  may  be  shown.  The 
question,  whether  or  not  such  declarations  have  been  correctly  under- 
stood and  reported,  will,  of  course,  be  open  to  proof  of  a  like  char- 
acter. 


FROM    m'MINN. 


The  prisoner  was  indicted  in  the  Circuit  Court  of 
McMinn  county,  for  receiving  goods,  knowing  them  to 
have  been  stolen.  At  the  December  Term,  1857,  before 
Judge  Gaut,  he  was  convicted  and  sentenced  to  three 
years  confinement  in  the  penitentiary.  He  appealed  in 
error. 

Brown  and  Cook,  for  the  prisoner. 
HeiskelIi  and  Reese,  for  the  State. 
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McKiNNBT,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted  upon  a  charge 
of  receiving  stolen  goods,  and  sentenced  to  three  years 
confinement  in  the  penitentiary. 

The  prosecutor,  Stephens,  was  examined  on  the  trial, 
and   was  the  principal  witness  for  the    State. 

For  the  purpose  of  excluding  said  witness,  on  the 
ground  of  incompetency,  from  want'  of  religious  belief; 
it  was  proposed,  on  behalf  of  the  defendant,  to  prove, 
that,  within  less  than  four  months  from  the  time  of  the 
trial,  said  Stephens  ^^had  solemnly  declared,  that  he 
did  not  believe  the  Bible  was  true;  that  he  did  not 
believe  in  the  existence  of  a  God;  that  he  did  not  be- 
lieve that  man  had  any  soul;  that  he  was  like  the 
beasts;  that  his  breath  was  his  soul,  when  you  stopped 
that,  his  soul  was  destroyed,  and  that  was  the  end  of 
man."  The  Court  refused  to  admit  this  evidence;  but 
stated,  that  the  defendant  might  inquire  as  to  the  ''gen- 
eral religous  reputation''  of  Stephens ;  or  might  call 
Stephens,  and  interrogate  him  as  to  his  religious  belief; 
the  defendant's  counsel  declined  to  do  either. 

It  is  admitted  that  the  sentiments  imputed  to  Stephens, 
if  really  entertained,  rendered  him  incompetent  to  tes- 
tify as  a  witness;  and  the  only  question  is,  as  to  the 
mode  of  proof.  Upon  this  point,  a  difference  prevails 
in  practice.  Mr.  Greenleaf  states  the  ordinary  mode  of 
showing  this  objection  to  the  competency  of  a  witness 
is,  "by  evidence  of  his  declarations,  previously  made 
to  others;"  vol.  1,  sec.  870,  and  note  2.  And 
according  to  some  of  the  authorities  referred  to  in  the 
note,  it  is  not  admissible  to  inquire  of  the  witness  as  to 
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his  religious  belief.  On  the  other  hand,  Mr.  Starkie  lays  it 
down,  (Vol.  1,  p.  121)  that,  "Before  a  witness  takes 
the  oath,  he  may  be  asked  whether  he  believes  in  the 
existence  of  a  God,  in  the  obligation  of  an  oath,  and 
in  a  fatnre  state  of  rewards  and  punishments;  and  if 
he  does   not,  he   cannot  be  admitted  to  give   evidence.'' 

We  have  held  recently,  in  a  case  not  reported,  that 
the  party  seeking  to  exclude  a  witness  on  this  ground, 
may  adopt  either  mode  of  proof;  and  we  adhere  to  this 
determination  as  the  better  practice.  If  the  witness  really 
disregards  the  obligation  of  an  oath,  it  would  seem  to 
be  neither  safe,  nor  consistent,  to  resort  to  his  exami- 
nation. 

If  he  has  voluntarily  avowed  his  disbelief,  we  perceive 
no  reason  why  this  should  not  be  proved  in  the  same 
manner  as  any  other  fact.  The  question,  whether  his 
declarations  in  regard  to  his  faith  have  been  correctly 
understood,  as  represented;  as  also  the  question,  whether 
his  opinion  has  undergone  a  change,  will  be  open  to 
proof  of  a  like  character. 

In  this  view,  his  honor  erred  in  excluding  the  evi- 
dence ofiFered.  But,  in  the  instructions  to  the  jury,  we 
think   there  is  no  error. 

Judgment  reversed. 


128  KNOXVILLE: 


W.  p.  Crippen,  Adm'r,  v,  Sarah  P.  Crippen  ei  al. 


W.  P.  Crippen,  Adm'r,  v.  Sarah  P.  Crippen,  et  al. 


1.  Practick.  Service  of  process  upon  infant  defendants.  In  a  proceed- 
ing by  an  administrator,  to  sell  land  or  slaves  for  the  payment  of 
debts,  there  must  be  service  of  process  upon  infant  heirs.  The  answer 
of  the  guardian,  ad  litem,  will  not  give  jurisdiction. 

2.  Same.  Administrators  and  executors.  Sale  of  slaves  to  pay  debts* 
Act  of  1827,  cA.  61,  2  2.  A  bill  or  petition  by  an  administrator  to 
sell  slaves  for  the  payment  of  debts,  must  be  sworn  to. 

8.  Same.  Same,  Same,  Act  of  1789,  eh,  23,  g  4.  Upon  a  bill  by  an 
administrator,  to  sell  land  or  slaves  for  the  payment  of  debts,  an  ac- 
count should  be  had  with  the  administrator,  exhibiting  the  full  condi- 
tion of  the  administration  as  to  the  assets  received,  or  which  should 
have  been  received ;  and  of  all  debts  and  charges  upon  the  estate  paid 
by  him,  and  of  all  outstanding  debts  established  by  legal  proofs,  be- 
fore a  decree  of  sale  is  granted  ;  and  only  so  much  should  be  sold  as 
may  seem  necessary  to  pay  what  is  legally  due  under  said  account. 


FROM   KNOX. 


This  was  a  bill  filed  by  the  complainant  as  adminis- 
trator of  the  estate  of  John  F.  Crippen,  deceased,  to 
sell  the  land  and  slaves  of  said  estate  for  the  payment 
of  debts.  At  the  July  Term,  1868,  Chancellor  Lucky 
gave  a  decree  authorizing  the  sale,  from  which  the 
widow  and  heirs  appealed. 

Trigg,  Temple  and  Hall,  for  complainant. 

Baxter  and  Arnold,  for  the  defendant. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  record  does   not  come  collaterally,   but   directly, 
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before  ns  upon  a  writ  of  error.  The  land  and  slayes 
hare  not  been  sold,  and  there  is  no  question  with  the 
purchaser.  Matters  of  error,  as  well  as  of  jurisdiction, 
are  open  for   decision. 

The  decree  of  the  Chancellor  is  erroneous. 

Ist.  James  L.  Crippen,  one  of  the  infant  heirs  of 
John  F.  Crippen,  deceased,  was  not  served  with  process, 
and  is  not  before  the  Court.  The  answer  of  the  guar- 
dian €ui  litem  does  not  give  the   Court  jurisdiction. 

2d.  The  bill  or  petition  being  for  the  sale  of  slaves, 
to  pay  debts,  should  have  been  sworn  to,  under  the  act 
of  1827,  ch.  61,  §  2,  (C.  and  N.  Rev.,  83,)  1  Meigs' 
Dig.,  29. 

3d.  Before  a  decree  was  had  to  sell  land  or  slaves, 
to  pay  debts,  there  should  have  been  an  account  with 
the  administrator  of  the  assets  of  the  estate  received  by 
him,  or  which  he  ought  to  have  received,  and  of  such 
bo7ia  fide  debts  and  charge^  upon  the  estate  as  he  may 
have  paid ;  so  as  to  enable  the  Court  to  have  proper 
evidence  before  it  of  the  necessity  of  the  sale  of  the 
slaves  or  lands  to  pay  the   remaining  debts. 

4th.  There  should  also  have  been  an  account  and 
report  as  to  the  remaining  bona  fide  debts  and  charges 
outstanding  against  the  estate.  And  these  should  have 
been  established,  by  proper  evidence,  to  the  satisfaction 
of  the  Chancellor,  rejecting  all  such  claims  as  appeared 
to  be  involved,  or  barred  by  the  act  of  1789,  ch.  28, 
§.  4,  (C.   &  N.  Rev.,  76). 

This  was  the  more  especially  necessary  in  this  case, 
because  it  appears  that  nearly  four  years  have  elapsed 
since  the  grant  of  administration;  and  this  act  of  As- 
sembly is  imperative  upon  the  administrator  and  the 
'  9 
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Courts;  and  the  heirs  and  distributees  are  entitled  to  the 
full  benefit  of  it,  in  order  to  protect  the  land  and 
slaves  inherited  by  them  from  their  ancestor  against 
unjust  demands. 

The  Court  should  sell  only  so  many  of  the  slaves,  or 
so  much  of  the  land,  as  may  be  necessary  to  pay  the 
debts;  and  to  act  intelligibly,  it  is  manifest  they  must 
first  be  ascertained. 

We  reverse  and  set  aside  the  decree  of  the  Chan* 
cellor,  and  remand  the  cause  to  the  Chancery  Court, 
for  such  further  proceedings  as  may  hz  proper  in  the 
case.  i,This  reversal  is  not  intended  to  disturb  the  de- 
cree or  proceedings  under  the   cross-bill. 


John  Janeway  v.  Thb  State. 


L  Criminal  Law.  Indictment.  The  objection,  that  two  counts  of  the 
indictment,  the  one  charging  a  larceny  of  the  goods  and  the  other  a 
receiving  of  the  goods  knowing  them  to  have  been  stolen,  are  repug- 
nant, comes  too  late  after  verdict. 

2.  Evidence.  Wittiess,  Where  a  witness  does  not  recollect  having  said 
that  which  is  imputed  to  him,  it  is  competent  to  prove  that  he  did  say 
so,  provided  it  bo  relevant  to  the  matter  in  issue. 


FROM   CLAIBORNE. 


The  prisoner  was    indicted    in    the    Circuit    Court  of 
Claiborne    county    for  grand    larceny.     At  .the    January 
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Term,   1857,    before    Judge    Turlet,    he    was    convicted 
and  sentenced  to   saffer  confinement    in   the  penitentiary 
for  the   term  of  three  years.      He    appealed  in  error  to 
*  this  Court. 

Mayxarb,  Trigq,  and  Temple,  for  the  prisoner. 

Heiseell,  for  the  State. 

McKinnby,  J.,  delivered  the  opinion   of  the  Court. 

The  indictment  in  this  case  contains  four  counts.  In 
the  first  two  counts,  the  prisoner  is  charged  with  having 
stolen  '^  one  hank  note  for  the  payment  of  one  hundred 
dollars  and  of  the  value  of  one  hundred  dollars."  In 
the  other  counts,  he  is  charged  with  having  received 
said  bank  note,  knowing  it  to  have  been  stolen.  A 
general  verdict  of  guilty,  on  all  the  four  counts,  was 
found  by  the  jury,  upon  which  the  Court  rendered  judg- 
ment. 

The  prisoner  moved  in  arrest  of  judgment,  and  also*, 
for  a  new  trial;  both  of  which  motions  were  overruled. 

Several  errors  are  assigned  upon  the  record.  First. 
It  is  insisted  that  the  charges  in  the  indictment,  of 
stealing  the  bank  note,  and  of  receiving  it,  knowing  it 
to  have  been  stolen,  are  repugnant  and  self-contradictory; 
and  that  for  this  reason  the  judgment  ought  to  have 
been  arrested.  Whatever  consideration  this  objection 
might  have  been  entitled  to,  if  taken  in  a  difierent  form 
and  at  a  previous  stage  of  the  prosecution,  we  think  it 
is  not  available  after  verdict. 

Second.    It  is  said  the  Court  erred  in  excluding  evi- 
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dence  of  a  statement  made  by  Lewis^  the  prosecutor ; 
from  Tfhom  the  bank  note  is  charged  to  have  been 
stolen,  and  who  was  examined  as  a  witness  for  the 
State.  Among  other  controverted  matters  in  the  case,  a 
question  seems  to  have  been  made  on  the  trial,  as  to 
the  place  where  the  bank  note  was  lost  or  taken  from 
the  possession  of  Lewis — ^whether  in  Tazewell  or  at  Mc- 
Bee's — a  place  several  miles  from  Tazewell.  It  was 
proved  by  a  witness  for  the  defendant,,  that,  on  the  day 
after  the  note  was  lost  or  stolen,  he  saw  Lewis,  the 
prosecutor,  in  Tazewell,  "hunting  something  very  care- 
fully, between  Buchanan's  grocery  door  and  where  he  had 
hitched  his  horse."  And  it  was  then  proposed  to  prove 
by  said  witness,  "that  Lewis  said,  at  the  time,  that  he 
was  hunting  a  $100.00  bill  which  he  had  lost  the  night 
before;  that  he  had  had  it  in  his  fingers  in  the  grocery 
last  night,   and  had  not   seen  it  since." 

Lewis  had  been  re-called  and  interrogated  directly, 
whether  he  had  made  the  foregoing  statement,  at  the  time 
and  place  mentioned ;  and  his  answer  was,  that  "  he  did 
not  recollect,  he  might  and  he  might  not."  The  Court 
held  the  proposed  evidence  of  Lewis's  statements  to  be 
inadmissible,  because  Lewis  had  not  denied  making  such 
statements. 

The  question  is,  did  the  Court  err  in  thus  ruling?  It 
will  be  observed  that  the  exclusion  of  the  evidence  was 
not  upon  the  ground  that  it  was  collateral  or  irrelevant 
to  the  issue,  but  simply  because  the  witness,  not  recol- 
lecting whether  or  not  he  had  made  the  statement,  had 
not  denied  doing  so.  We  do  not  perceive  the  principle 
upon  which  this  distinction  rests.  If  the  evidence  was  at 
a.11  relevant  to  the   issue,    as    tending   in   any  degree   to 
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establish  some  material  fact,  we  are  at  a  loss  to  see  why 
the  failure  of  prosecutor's  memorj  as  to  whether  or  not 
he  had  made  the  statement,  should  be  allowed  to  deprive 
the  defendant  of  the  benefit  of  the  testimony.  If  the 
sole  object  of  the  evidence  offered  had  been,  to  discredit 
the  prosecutor  by  his  own  contradictory  statement  on  a 
former  occasion,  the  view  of  the  Circuit  Judge  would 
have  been  more  plausible;  though,  even  then,  we  incline 
to  the  opinion  that  it  could  not  be  maintained.  But 
regarding  it  as  evidence  which  might  aid  in  establishing 
a  material  fact  in  the  case,  that  is,  whether  the  bank 
note  was  lost  or  taken  from  the  possession  of  the  pros- 
ecutor at  Tazewell,  where  the  prisoner  was  not  present, 
or  at  McBee*s,  where  he  was  present,  we  think  its  re- 
jection by  the  Court  was  error.  The  case  of  Crowley  v. 
Pagcj  7  C.  &  P.,  789,  cited  in  note  to  sec.  449,  1 
Greenleaf 's  Ev.,  is  directly  in  point.  That  case  decides, 
according  to  the  note,  that  if  the  witness  does  not  recol- 
lect having  said  that  which  is  imputed  to  him,  evidence 
may  be  given  that  he  did  say  so,  provided  it  be  relevant 
to   the   matter  in  issue. 

Upon  this  point  the  judgment  must  be  reversed.  We 
do  not  deem  it  necessary  to  notice  the  other  supposed 
errors  in  the  record,  as,  if  they  are  well  assigned,  they 
may  be  obviated  on  another  trial. 

Judgment  reversed. 
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John  Sbllars  v.  James  M.  Kinder. 

Seduction.  Evidence,  The  father's  claim  for  damages  for  the  seduction 
of  his  daughter,  and  the  allowance  made  under  the  hastardy  laws  to 
the  daughter  for  the  support  of  the  hastard  child,  are  separate  and 
distinct  things.  The  odc  cannot  he  used  as  a  har  to»  or  in  mitigation  of 
the  damages  justly  arising  under  the  other.  Thus,  in  an  action  hy 
the  father  for  the  debauching  of  his  daughter,  it  is  error  to  permit  a 
receipt  for  the  sum  paid  by  the  defendant  to  the  djiughter,  under  the 
bastardy  allowance  for  the  support  of  the  child,  to  be  read  in  evidence, 
when  the  plaintiff  was  in  no  way  connected  therewith,  although  such 
receipt  purported  to  be  in  full  acquittance  of  all  claim  for  damages  ob 
account  of  the  seduction. 


FROM   GRAINGER. 


This  action  on  the  case  is  from  the  Circuit  Court 
of  Grainger  county.  At  the  December  Term,  1857, 
before  Judge  Turley,  verdict  and  judgment  were  for 
the   defendant.      The  plaintiflF  appealed  in   error. 

Shields,  for  the  plaintiff. 

Fletcher  and  J.  R.  Gocee,  for  the  defendant. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  brought  by  the 
plaintiff  in  error  for  the  seduction  of  his  daughter,  on 
the  trial  of  which,  verdict  and  judgment  were  rendered 
against  him.  His  motion  for  a  new  trial  being  over- 
ruled, he  filed  a  bill  of  exceptions,  and  has  appealed  in 
error  to  this   Court. 
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The  defendant  pleaded  not  guilty  and  accord  and 
satisfaction,  npon  which  the  plaintiff  took  issue.  The 
latter  plea  was  not  sustained  by  the  proof. 

It  appeared  in  evidence,  that  the  defendant,  on  the 
proceedings  and  application  of  Sarah  M.  Sellars — the 
debauched  daughter — in  the  County  Court  of  Grainger 
county,  had  entered  into  bond  and  security  that  the 
bastard  children  should  not   become  a  county   charge. 

This  appears  to  have  taken  place  on  the  7th  of  July, 
1857.  How  long  this  proceeding  on  the  part  of  the 
daughter,  to  have  the  defendant  convicted  as  the  father 
of  her  children,  had  been  pending  in  the  County  Court, 
does  not  appear  in  the  record.  But  on  the  trial  in  the 
Circuit  Court,  the  defendant  read  in  evidence  a  receipt 
executed  by  Sarah  M.  Sellars  to  him,  bearing  date  of  the 
19th  of  May,  1857,  in  which  she  acknowledged  the  pay- 
ment to  her  by  Kinder  of  $90,  in  consideration  of  all 
damages,  either  at  law  or  in  equity,  which  she  had  sus- 
tained in  the  way  of  sickness,  loss  of  character,  loss  of 
time,  loss  of  charges,  or  other  special  or  general  damages, 
on  account  of  the  bearing,  birth,  and  raising  of  the  two 
male  children — named  Enoch  Tilman  and  Enos  Tilford — of 
which  the  defendant  was  the  father;  and  she  waived 
and  released  any  and  all  right  or  power  which  she 
had,  or  might  have,  to  bring  any  suit  or  suits  against 
the  defendant  because  of  his  being  the  father  of  said 
children.  To  this  receipt  the  plaintiff  was  no  party, 
and  the  proof  failed  to  connect  him  with  it  in  any  way. 
The  Circuit  Judge,  in  iis  charge  to  the  jury,  permitted 
this  receipt,  and  the  payment  of  the  $90,  to  go  in 
mitigation  of  damages.  This  was  error.  No  two  things 
can  well  be    more  distinct  than    the    father's    claim    for 
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damages  for  the  seduction  of  his  daughter,  and  the 
allowance  made  the  mother  for  the  support  and  main- 
tenance of  her  bastard  children.  The  one  cannot  be 
used  as  a  bar  to,  or  in  mitigation  of  the  damages  justly 
arising  under  the  other.  Whether  we  regard  this  re- 
ceipt as  a  settlement  of  the  allowance  due  the  mother 
under  the  bastardy  acts,  or  of  any  other  claim  which 
she  might  be  supposed  to  have  against  the  defendant, 
it  was  alike  inadmissible  and  irrelevant  against  the 
claim  of  the  plaintiff  for  damages. 

Reverse  the   judgment,   and   remand    the  •  cause  for  a 


new  trial. 


James  T.  Gass  v.  Samuel  B.  Newman. 

FOBCIBLE  EiTTRY  AND  DETAINER.  What  tiecessary  to  authorize  the 
aciwTU  In  order  to  maintain  the  action  of  forcible  entry  and  de- 
tainer, it  is  not  necessary  that  actual  force  should  be  shown.  The  law 
implies  force  in  every  unauthorized  entry  upon  the  premises  of  which 
another  is  in  the  peaceable  possession,  and  in  every  unauthorized  ob- 
struction of  such  possession.  Thus,  the  action  may  be  maintained 
where  it  appeared  that  the  plaintiff  was  in  the  peaceable  possession  of 
the  premises  and  had  erected  an  enclosure  thereon,  and  the  defendant, 
against  the  will,  and  in  spite  of  the  remonstrances  of  the  plaintiff, 
came  upon  the  premises  and  erected  an  enclosure  around  that  of  the 
plaintiff,  although  he  did  not  remove  any  part  of  the  plaintiff's  enclo- 
sure, or  otherwise  disturb  the  same. 


FROM  JEFFERSON. 


This  action  of    forcible    entry  and    detainer    is   from 
the   Circuit    Court  of    Jefferson    county.      At   the    April 
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Term,  1858,  before  Jadge  Turlby,  verdict  and  jadgment 
were  for  the  defendant.     The  plaintiff  appealed  in  error. 

J.  P.  SwANN,  for  the  plaintiff. 

,  for  the  defendant. 

McKiNNST,  J.,  delivered  the  opinion  of  the   Court. 

This  was  an  action  of  ^^  forcible  and  unlawful  entry 
and  detainer."  It  appears  from  the  bill  of  exceptions, 
that  both  parties  set  up  claim  to  the  premises  in  dis- 
pute, under  conflicting  titles.  And  it  seems  that  each 
desired,  bj  his  own  act,  to  avail  himself  of  the  sup- 
posed advantage  of  an  actual  possession.. 

In  the  spring  of  1856,  the  plaintiff  made  a  small 
enclosure  of  perhaps  less  than  half  an  acre,  which,  in 
the  spring  of  1857,  he  sowed  in  oats;  and  shortly 
thereafter,  the  defendant  made  an  enclosure  of  several 
acres,  which  entirely  surrounded  the  smaller  enclosure 
of  the  plaintiff.  And  the  question  is,  whether,  upon 
this  state  of  facts,  the  action  can  be  maintained.  His 
honor,  the  Circuit  Judge,  instructed  the  jury,  in  sub- 
stance, that  if  no  actual  entry  had  been  made  by  the 
defendant  into  the  plaintiff's  previous  enclosure,  and 
no  violence,  or  threats  tending  to  excite  apprehension  of 
danger  to  the  plaintiff,  if  he  continued  to  occupy  his 
enclosure,  had  been  used  by  the  defendant,  and  the 
plaintiff's  enclosure  remained  untouched,  and  himself  at 
liberty  to  enter  thereon  without  fear  of  personal  injury, 
the  plaintiff  could  not  maintain  this  action  simply  upon 
the  ground    that     the  defendant  had  entirely  surrounded 
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his  enclosure  by  a  fence.  Under  this  instruction,  the 
jury  found  for  the   defendant. 

This  instruction  was  clearly  erroneous.  The  law 
recognizes  no  such  doctrine.  It  is  in  contravention  of 
the  spirit  and  policy  of  the  law.  The  plaintiff,  by  his 
enclosure,  had  acquired  actual  possession  of  so  much  of 
the  land  as  was  included  therein;  whether  or  not  such 
possession  was  a  trespass  upon  the  defendant,  is  a 
question  not  material  to  the  determination  of  the  case. 
Admitting  that  it  was,  the  law  did  not  permit  the  de- 
fendant, by  his  own  act,  to  arrest  or  obstruct  the 
plaintiff's  possession.  Actual  force  was  not  necessary. 
The  law  implies  force  in  every  unauthorised  entry  upon 
the  premises  of  which  another  is  in  the  peaceable  pos- 
session; and  likewise,  in  every  unauthorized  obstruction 
of  such  possession;  and  this  is  sufficient  to  support  the 
action,  in  a  case  like   the  present. 

The  erection  of  the  fence  was,  in  law,  a  forcible 
and  unlawful  seizure  of  the  possession  of  the  plaintiff's 
enclosure,  and  an  ouster  of  his  possession.  The  effect, 
in  law,  was,  to  exclude  him  from  the  occupation  of  the 
land,  and  such  was  the  end  designed,   in  fact. 

His  enclosure  being  impounded^  so  to  speak,  he 
could  not  have  ingress  or  egress  to  and  from  it,  without 
a  direct  act  of  defiance  and  hostility  to  the  usurped 
rights  of  the  defendant.  To  put  an  end  to  all  such 
provoking  and  threatening  scrambles  for  possession,  was 
the   object  of  the  statute  giving  this  action. 

We  think  the  action  may  well  be  maintained.  Judg- 
ment reversed. 


SEPTEMBER  TERM,  1858.  139 


H.  F.  Groxdale  v.  The  State. 


H.  F.  Croxdalb  r.  The  State. 


1.  Crimihal  Law.  Forgery,  Indictment.  An  indictment  far  forgery 
must  set  forth  with  literal  precision  the  instrument  alleged  to  be 
forged,  if  in  existence  and  within  the  control  of  the  prosecutor ;  and 
if  not  in  existence,  or  not  within  the  control  of  the  prosecutor,  the 
excuse  for  the  omission  to  set  it  forth  must  be  stated  according  to  the 
facts. 

2.  Samx.  Same,  Same.  An  indictment  for  the  fraudulent  passing  of 
a  forged  paper  must  ufee  the  descriptive  words  used  in  the  statute,  or 
words  exactly  equivalent. 


FROM  HAWKINS. 


This  was  an  appeal  in  error,  by  the  prisoner,  from  a 
judgment  of  the  Gircnit  Court  of  Hawkin's  county,  upon 
a  conviction  under  §  41  of  the  felony  code  of  1829, 
for  fraudulently  passing  a  forged  instrument. 

L.  C,  Haynbs  and  T.  D.  &  R.  Arnold,  for  the 
prisoner. 

Hbiskbll,  for  the  State. 

MoEiKNRT,  J.,  delivered  the  opinion  of  the  Court. 

The  judgment  in  this  case  must  be  reversed  and 
arrested.  The  fifth  count  of  the  indictment,  on  which 
alone  the  prisoner  was  convicted,  is  wholly  insufficient 
to  support  the  conviction.  It  is  essentially  defective, 
both  in  substance  and  in  form. 
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In  an  indictment  for  forgery,  it  is  essentially  ne- 
cessary that  the  instrument  alleged  to  be  forged  should 
be  set  forth  with  literal  accuracy,  if  in  existence  and 
within  the  control  of  the  prosecutor ;  and  if  not  in  ex- 
istence, or  not  within  the  control  of  the  prosecutor,  the 
excuse  for  the  omission  to  set  forth  the  instrument 
must  be  stated ;  and  such  excuse,  being  traversable, 
must  be  stated  according  to  the  facts  of  the  case.  See 
Hooper  v.   State,  8   Hum.,  101. 

The  count  in  question  does  not  profess  to  give  an 
exact  copy  of  the  instrument  charged  to  ha?e  been  a 
forged  paper.  The  word  "purport,"  used  in  the  count, 
is  not  equivalent  to  the  word  tenor.  The  latter  signifies, 
in  law,  an  exact,  literal  copy;  the  former  word  signifies 
merely  the  meaning  or  import  of  the  instrument. 

The  descriptive  words  "pass  or  transfer"  used  in 
the  41st  section  of  the  penal  code,  upon  which  the  in- 
dictment is  framed,  are  omitted.  And  in  the  frame  of 
the  count,  in  other  respects,  there  is  a  departure  from 
the  established  and  approved  forms  of  pleading,  in  such 
cases,   not  to  be  favored. 

For  these  defects  in  the  indictment,  the  judgment 
will  be  arrested.  But,  inasmuch  as  the  proof  shows  a 
prima  facie  case  against  the  prisoner,  he  will  be  re- 
manded to  the  jail  of  Hawkins  county,  to  be  pro- 
ceeded against  de  novo. 
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Jambs  Ruoglbs  et  al.  v.  W.  W.  Williams  et  al. 

MoRTOAGS.  Fraudtdent  conveyances.  Registration,  In  a  contest  bo- 
tween  two  mortgage  creditow,  for  priority  of  satisfaction  out  of  proj)- 
erty  conveyed  to  both,  it  appeared  that  the  instrument  first  "noted" 
by  the  clerk  for  registration  but  last  registered,  was  upon  its  face  a 
deed  absolute,  but  was  admitted  and  shown  by  parol  to  have  been 
intended  as  a  mortgage,  and  that  the  other  was  a  mortgage  in  proper 
form ;  and  it  is  held,  that  the  party  to  the  first  named  instrument  is 
not  deprived  of  the  benefit  of  his  security,  merely  because  the  instru- 
ment is  in  the  form  of  a  deed  absolute,  instead  of  a  mortgage ;  but, 
that  when  a  parol  defeasance  is  shown,  it  only  has  the  effect  to  reduce 
the  title  to  that  which  was  intended  by  the  parties — a  security  for 
debts,  instead  of  a  sale  of  the  property. 


FROM   KNOX. 


This  was  a  contest  bj  bill  and  cross-bill  in  the 
Ghancery  Court  at  Knoxville,  between  J.  S.  Moffitt,  on 
the  one  part,  and  Neuffer,  Bronson,  et  al.j  on  the  other, 
for  priority  of  satisfaction  out  of  certain  property  con- 
veyed to  each  of  the  parties  in  mortgage,  as  creditors 
of  W.  W.  William^,  an  absconding  debtor.  In  the  Court 
below,  the  Chancellor  decreed  for  Moffitt,  from  which 
the  other  parties  appealed. 

Maykard  and  Baxter,  for  Neuffer,  Bronson,  et  aL 

Lton  and  Rbesb,  for  Moffitt. 

Caruthbrs,  J.,  delirered  the  opinion  of  the   Court. 

The   parties  in  this   case,  except  defendant   Williams, 
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are  creditors  of  Williams,  who  has  failed  and  absconded. 
The  contest  is  for  priority  of  satisfaction  out  of  certain 
real  estate  owned  by  him  near  the  city  of  Knoxville. 
They  all  claim  under  mortgages  and  deeds  of  trust, 
except  Ruggles,  who  had  a  judgment  at  law,  and  filed 
the  original  bill,  to  reach  the  land  contained  in  the 
deeds.  He  has  heretofore  obtained  relief,  and  no  further 
question  is  pade  as  to  him.  But  the  contest  is  between 
Moffitt  and  Neuffer  and  Bronson,  under  their  respective 
mortgages.  The  Chancellor  decided  in  favor  of  Mofiitt, 
and  Neufier  and  Bronson  appealed.  This  is  the  only 
question  now  before  us. 

The  deed  to  Moffitt  was  made  and  dated  1st  of  August, 
1854,  acknowledged  before  the  clerk  on  the  3d  of  same 
month,  and  noted  for  registration  19th  of  June,  1855,  and 
registered  August  the   30th,   1855. 

The  mortgage  to  Neuffer  is  dated  29th  of  June,  1855, 
acknowledged  *  on  the  same  day,  and  registered  July  the 
7th,  1855. 

By  the  registry  act  of  1832,  deeds  take  effect  only 
from  their  registration,  but  the  act  of  1841,  ch.  12, 
sec.  2,  gives  the  same  efficacy  to  a  notation  for  regis- 
tration. Other  questions  out  of  the  way,  then,  there  can 
be  no  doubt  but  that  Moffitt  occupies  the  vantage 
ground  in  this  contest. 

But  his  deed  is  absolute,  when  it  was  only  intended 
to  be  a  mortgage,  as  he  admits,  to  secure  certain  debts 
and  liabilities.  This  not  appearing  in  the  deed,  nor  any 
defeasance  to  that  effect  registered,  or  in  fact  existing, 
except  in  parol,  it  is  insisted  that  the  deed  is  fraudu- 
lent in  law,  and  inoperative  as  to  creditors  and  subse- 
quent purchasers,   or  incumbrancers.     This  position    would 
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seem  to  be  suBtained  by  the  North  Carolina  cases  of 
Gregory  v.  Perkinsy  4  Dev.,  60,  ffalcombe  v.  JJay,  1 
Iredell,  342,  and  other  cases,  as  well  as  other  authori- 
ties relied  upon  in  argument. 

These  cases  go  upon  the  ground,  that  inasmuch  cs 
the  registry  acts  only  give  effect  to  mortgages  from 
their  registration,  the  registration  of  an  absolute  deed  is 
no  compliance ;  that  when  it  appears  by  parol  that  the 
registered  deed  was,  in  fact,  only  intended  as  a  mort- 
gage, then  the  real  transaction,  the  mortgage,  is  not 
registered,  and  must  be  postponed  in  favor  of  interven- 
ing incumbrancers,  purchasers,   or   creditors. 

There  is  certainly  much  plausibility,  not  to  say  strong 
reason,  in  this  position.  The  high  character  of  the 
Courts  from  which  the  authority  comes,  challenges  due 
consideration  and  high  respect,  and  deference.  And  we 
need  not  say  to  what  extent  we  would  be  disposed  to 
yield  to  the  imposing  authority  of  the  cases  presented, 
if  we  regarded  the  question  as  an  open  one  in  our  juris- 
prudence. We  are  not,  however,  aware  to  what  extent 
the  peculiar  statutes  of  the  States  where  that  doctrine 
has  been  established,  on  the  subject  of  registration,  may 
have  influenced  their  decisions. 

But  if  it  has  ever  been  controverted  in  this  State 
that  an  absolute  deed,  duly  registered,  might  be  main- 
tained as  a  mortgage,  it  has  never  come  to  our  knowl- 
edge. Such  has  certainly  been  the  uniform  holding  of 
our  Courts.  To  change  it  now  would  shake  the  rights 
of  property,  and  lead  to  great  mischief  and  confusion. 
The  great  object  of  the  registration  laws  is  to  give  no- 
tice of  the  position  and  change  of  titles  to  property,  as 
well  as  all  incumbrances  upon  it.    This  is  necessary  for 
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the  protection  of  purchasers,  and  the  information  of 
creditors.  Is  not  this  object  as  well  accomplished  by 
the  registration  of  a  deed  in  fee,  when  the  real  trans- 
action is  only  a  mortgage,  as  if  it  had  been  in  the 
form  of  the  latter?  Certainly  a  subsequent  purchaser 
cannot  object  because  he  has  notice  that  the  whole 
estate  has  passed,  instead  of  the  imposition  of  an  in- 
cumbrance upon  it.  So,  one  about  to  deal  with  the  for- 
mer owner,  has  a  stronger  warning  against  extending 
credit.  True,  it  may  be  well  argued,  that  existing  cred- 
itors may  be  deterred  from  seeking  their  debts  against 
the  equity  of  redemption  of  their  debtors,  by  the  false 
form  in  which  the  transaction  is  presented  in  the  deed. 
Yet,  they  have  it  in  their  power,  at  any  time,  to  probe 
the  parties  and  find  out  the  truth.  It  is  not  often 
that  the  concealment  is  so  perfect  as  to  avoid  suspicion 
and  escape  detection.  It  may  be  a  circumstance  to  ex- 
cite suspicion,  that  where  the  object  is  only  to  secure 
debts,  a  deed,  instead  of  a  mortgage  or  deed  of 
trust,  is  made  and  spread  upon  the  records;  yet  it  is 
not  always  done  in  bad  faith.  The  course  of  our  adju- 
dications has  been  to  hold  all  these  securities  good,  so 
far  as  they  are  for  an  honest  purpose,  but  no  further. 
Upon  this  policy,  we  have  held  that  a  deed  of  trust,  or 
mortgage  to  secure  some  debts  that  are  fictitious,  and 
others,  real  and  bona  fide,  shall  be  a  valid  security  for 
the  latter,  though  fraudulent  as  to  the  former.  So  in 
this  case,  though  the  paper  is  not  good  to  carry  the 
absolute  estate,  yet  it  is  valid  as  an  incumbrance  to 
the  extent  of  the  debts  secured.  The  greater  includes 
the  less  estate.  It  is  enough  for  a  subsequent  incum- 
brancer, that  the  title  registered   against  him    is  reduced 
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in  liis  faTor^   and  he  has  the  same  advantage    as  if  the 
actual  transaction  were    in  the  writing. 

Now  if  the  vendee  in  such  a  case  were  to  sell  the 
fee,  or  the  same  be  sold  upon  execution  against  him, 
neither  the  vendor  nor  his  creditors  could  set  up  the 
parol  defeasance.  But  that  question  does  not  arise  here; 
yet  it  shows  the  hazard  to  which  the  owner  has  ex- 
posed his  property,  and  should  deter  him  from  convey- 
ing more  thrm  he  intends. 

Some  argument  is  made  against  Moffitt's  deed,  upon 
the  ground  of  the  non-existence  of  debts  and  liabilities, 
it  is  alleged  it  was  designed  to  secure.  An  account  and 
report  was  ordered  to  ascertain  that  matter,  and  how  it 
may  turn  out  upon  investigation,  we  cannot  now  tell. 
We  have  not  that  aspect  of  the  case*  before  us ;  it  may 
bring  up  very  different  questions  and  entirely  change 
the  result. 

We  decide  nothing  more  now,  than  that,  all  other 
things  being  right,  a  party  is  not  deprived  of  the  bene* 
fit  of  his  security  because  the  instrument  registered  is 
in  the  form  of  a  deed  absolute,  instead  of  a  mortgage; 
but  that  when  a  parol  defeasance  is  shown,  it  only  has 
the  effect  to  reduce  the  title  to  that  which  was  intended 
by  the  parties;  that  is,  a  security  for  debts,  instead  of' 
a  sale  of  the  property.  Let  the  decree  be  affirmed  and 
the  cause  remanded  for  the  account. 
10 
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Jambs  Johnson  v.  Wm.  M.  Ghurchwell  et  al. 


OoKPOKATiON.  Bank  of  East  Tennessee,  Personal  liabiliiy  of  directors. 
Act  of  1848,  ch.  —,  2  12.  By  the  12th  section  of  the  charter  of  the  Bank 
of  East  Tennessee,  the  directors  of  that  institution,  who  may  sanction 
certain  violations  of  the  charter  specified  therein,  may  be  held  liable 
in  their  individual  property,  for  any  loss  or  damage  thereby,  to  the 
creditors  of  the  bank ;  and  it  is  held,  that  before  such  liability  can  be 
enforced,  it  must  be  established  by  some  judicial  proceeding  set  on 
foot  for  that  purpose,  that  said  charter  has  been  violated ;  though  it  is 
not  essential  that  a  forfeiture  of  the  charter  be  declared ;  and  it  must 
be  shown  also,  that  the  effects  of  the  corporation  have  been  exhausted. 


FROM  KNOX. 


This  cause  is  from  the  Chancery  Conrt  at  Enoxville. 
The  bill  was  demurred  to,  and  the  demurrer  allowed  by 
Chancellor  Luget,  from  which  complainant  appealed. 

Humes  and  Mtnatt,  for  the  complainant. 

Crozieb,  Cocke  and  Reese,  for  the  defendants. 

McKinnbt,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  seeks  to  subject  the  directors  of  the  bank, 
personally,  to  the  payment  of  $5,750.00,  of  the  notes 
issued  by  the  bank,  in  circulation  at  the  time  of  its 
failure,  of  which  the  complainant  became  owner.  Pay- 
ment or  redemption  of  said  notes  having  been  de- 
manded after  the  failure  of  the  bank,  and  refused,  the 
complainant  sued  the  corporation   before  a  justice  of  the 
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peace,    and  recovered  several  judgments  upon   which  ex- 
ecutions  issued  and  were  returned   ^'no  property  found." 

The  bill  was  against  Churchwell  (who,  it  is  alleged, 
was  the  owner  of  the  stock,)  and  the  directors,  to  hold 
the  latter  "responsible,  in  their  private  property,"  for 
the  satisfaction  of  said  judgments,  under  the  provisions 
of  the  12th  section  of  the  act  incorporating  said  bank, 
on  the  ground,  that  the  corporation  had  violated  the 
charter  in  exceeding  the  amount  of  issues  authorized  to 
be  made  by  the  bank,  and  in  extending  accommodations 
to  Churchwell,  to  an  amount  and  in  modes,  not  author- 
ized to  be  given  by  the  charter. 

No  proceeding  of  any  kind,  was  instituted  against 
the  corporation  previous  to  the  filing  of  this  bill,  or 
since,  to  establish  the  violations  of  the  charter,  on  the 
alleged  existence  of  which  the  complainant  bases  his 
claim  to  relief;  nor  is  the  corporation  made  a  party  to 
this  bill;  neither  is  it  distinctly  alleged  in  the  bill  that 
the  assets  of  the  bank  are  exhausted. 

The  bill  was  demurred  to,  and  the  Chancellor  allowed 
the  demurrer  and  dismissed  the  bill.  The  case  is 
brought,  by  writ  of  error,  to  this   Court. 

Upon  any  just  construction  of  the  12th  section  of  the 
act  of  incorporation,  it  must  be  held,  that  there  are 'two 
indispensable  pre-requisites  to  entitle  the  complainant  to 
charge  the  directors  personally:  First.  That  the  alleged 
violations  of  the  charter  shall  be  established  in  a  direct 
proceeding  against  the  corporation  for  that  purpose,  by  some 
judicial  proceeding  in  a  Court  of  Record  in  this  State. 
The  12th  section  does  not  demand,  as  preliminary  to  charg- 
ing the  directors  with  personal  liability,  that  a  forfeiture  of 
the  charter  should  be  first  actually  declared,  as    against 
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the  corporation.     It  is  enough  to   lay  a  ground  for   such 
personal  charge^  that  the  fact  of  violation   of   the    char- 
ter, in   either  of  the  ways  specified,   has   been    made    to 
appear    in   a  proceeding   "by   Bcire  facias^    or   any  othei 
judicial  proceeding  in  any    of    the   Courts   of   Record   o 
this   State."     And   although  by  the   common  law   the  for 
feiture  of  a  charter   can  only  be   enforced  in   a  Court  o 
law,   in  a  proceeding  by  scire  facias,  or  on   an  informs 
tion  in  the  nature   of  a  writ  of  quo  warranto.     Yet    ii 
this   State    there   can  be   no  doubt    that,  under    the    ac 
of  1846,   ch.   65,   a   Court   of  Chancery  is    invested   wit. 
the  jurisdiction    to  inquire    into  and    determine    the   fact 
of  a  violation  of  the  charter  by  the  corporation,  in    the 
respects  indicated  in  the   12th   section   of  the    act  incor- 
porating the  Bank   of  East   Tennessee. 

It  is  clear,  that  inasmuch  as  the  fact  of  such  viola- 
tion of  the  charter  constitutes  the  only  ground  for 
holding  the  directors  personally  responsible,  there  caB 
exist  no  right  or  cause  of  proceeding  against  them,  un- 
til the  violation  of  the  charter  shall  have  been  previ- 
ously established  against  the  corporation. 

The  second  pre-requisite  is,  that  the  assets  of  the 
bank  of  every  description,  legal  or  equitable,  shall  have 
been  exhausted.  The  individual  liability  of  the  directors 
cannot  be  enforced  so  long  as  there  may  remain  any 
property  or  efiects  of  the  corporation  to  redeem  its  notes, 
or   discharge   its  debts. 

Upon  the  establishment  of  the  violation  of  the  char- 
ter, as  contemplated  by  the  12th  section,  the  directors 
may  be  proceeded  against  by  an  original  bill;  or,  to 
save  circuity,  they  n:iight  be  brought  in  by  a  supple- 
mental bill  filed  in  the  pending  suit  against  the  corpora*- 
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tion.  But  which  ever  mode  may  be  adopted,  it  must 
be  alleged  and  shown,  that  the  fact  of  violation  of  the 
charter  has  been  previously  established;  and  the  measure 
of  the  liability  of  the  directors  will  be  the  amount 
which  the  effects  of  the  corporation  may  fall  short  of 
discharging  its  liabilities,  in  consequence  of  such  violation 
of  the  charter.  This,  in  the  words  of  the  charter,  is 
the  "loss  or  damage"  for  which  "the  directors  voting 
foTy  or  who  may  have  sanctioned  such  violations  of  the 
charter  shall  be  responsible  in  their  private  property." 
In  this  view  the  demurrer  was  properly  allowed. 
The  cause  will  be  remanded  to  await  a  proceeding 
against  the  corporation,  as  hereinbefore   indicated. 


J.  E.  Bone  et  al  v.  Lbtha  Ricb  et  al 


Practics.  Appeal.  Arbitration.  Where  the  parties  to  a  litigation  in 
Court,  agree  to  submit  the  matters  in  controversy  to  the  decision  of 
arbitrators,  whose  award  is  produced  in  Court  and  simply  adopted 
as  the  judgment  thereof  without  anything  more ;  neither  party  has 
the  right  of  appeal  to  the  Supreme  Court.  And  the  fact  that  the  par- 
ties, in  their  article  of  submission,  expressly  reserve  the  right  of  ap- 
peal does  not  alter  the  rule. 


FROM  MARION. 


This  action  of  ejectment  is  from  the  Circuit  Court 
of  Marion  county.  The  parties  agreed  to  submit  the 
matters    in    controversy    to    the    decision    of    arbitrators, 


150  KNOXVILLE: 


J.  E.  Bone  ei  al,  v.  Letha  Bice  et  at 


reserving  the  right  of  appeal  to  this  Court.  The  award 
of  the  arbitrators  was  for  the  plaintiffs,  and  was  pro- 
duced in  '  Court  and  adopted  as  the  judgment  thereof. 
The  defendants  appealed. 

Htde  and  Frazier,  for  the  plaintiffs  in  error. 

MiNNis  and  J.  L.  Bostiok,  for  the  defendants  in 
error. 

Caruthers,  J.,   delivered  the  opinion  of  the  Court. 

This  action  of  ejectment  was  instituted  in  the  Cir- 
cuit Court  of  Marion  county,  on  the  3d  of  March,  1856. 
Between  the  July  and  November  Terms,  1857,  the  cause 
was  submitted  to  the  arbitrament  and  award  of  Key, 
Welcker  and  Tumey,  by  the  written  agreement  of  the 
parties.  At  the  latter  Term  said  agreement  and  the 
award  of  the  referees  in  favor  of  the  plaintiffs,  were  pre- 
sented to  the  Court  and  spread  upon  the  minutes,  as 
the  judgment  of  the  Court.  It  is  agreed  in  the  article 
of  submission,  that  the  ^'  decision"  of  the  arbitrators 
*^  shall  be  entered  upon  the  record  as  the  judgment  of  the 
Court."  And  further,  that  "the  undersigned  agree  to 
abide  by  and  be  bound  by  said  decision,  each  party 
reserving^  howeveVj  the  right  of  appeal  to  the  Supreme 
Court." 

After  entering  the  award  and  the  judgment  of  the 
Court  upon  it,  the  record  continues,  "the  defendants, 
by  their  attorneys,  except  in  law  and  tender  their  bill 
of  exceptions  to  the  Court,  which  is  signed  and  sealed 
by  the    arbitrators  and  the   Court,   and  made  a  part    of 
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the  record,  and  pray  an  appeal,"  &c.  The  so-called  bill 
of  exceptions  consists  of  the  title  papers  and  other 
evidence,  written  and  oral,  reported  by  the  arbitrators, 
as  haying  been  submitted  to  them,  and  on  which  they 
made  their  award,  and  is  signed  by  them  under  seal. 
At  the  close  of  this  the  Judge  states  that: 

*^  The  foregoing  was  agreed  to  by  the  parties,  by 
their  attorneys,  and  signed  by  the  arbitrators,  and  was 
filed  in  open  Court  as  the  bill  of  exceptions  in  the 
cause ;  and  by  consent,  is  made  a  part  of  the  record  in 
the   cause  in  this   Court." 

This  is  certainly,  to  say  the  least,  a  very  novel  pro- 
ceeding, and  surely  has  never  before  been  known  in  the 
practice  of  the  Courts  in  England  or  America.  The 
proof  upon  which  the  award  was  made  was  unknown  to 
the  Court,  not  having  been  introduced  before  it  in  a 
trial  of  issues,  and  therefore  can  properly  find  no  place 
in  a  bill  of  exceptions  to  which  reference  can  be  made 
by  this  Court.  What  questions  of  law  or  fact  may  have 
arisen  before,  and  been  decided  by  the  arbitrators  in 
arriving  at  their  conclusions,  we  cannot  know,  because 
the  evidence  is  not  before  us  by  the  certificate  of  the 
Judge,  and  could  not  be,  as  it  was  never  heard  by 
him. 

But  it  is  insisted-  that  the  right  of  appeal  to  this 
Court  was  expressly  reserved  to  either  party  in  the  arti- 
cles of  submission.  Could  that  agreement  give  us  juris- 
diction? Our  jurisdiction  is  confined  to  appeals  from 
judicial  tribunals,  and  has  never  yet  been  extended  to 
cases  out  of  Court.  If  parties  prefer  to  submit  their 
matters  of  difference  to  private  and  unofficial  individuals, 
they  have  a  right  to  do    so,   but  cannot  appeal  from   a 
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tribunal  of  their  ourn  creation,  to  those  established  bj 
law.  The  reservation  of  such  a  power  is  utterly  void  and 
inoperative. 

They  might  have  objected  to  the  award  being  made 
the  judgment  of  the  Court,  upon  such  grounds  as  are 
recognized  by  the  law;  and  in  that  mode  brought  under 
adjudication  there,  and  here  by  appeal,  all  questions 
thus  properly  made.  But  nothing  of  that  sort  was  done 
and  the  case  is  here  by  simple  appeal  from  the  award 
of  the  arbitrators.  This,  as  we  have  seen,  cannot  be 
done  and  the  appeal  is,  therefore,  dismissed  and  the 
cause  remanded  for  the  execution  of  the  judgment  upon 
the  award. 


James  T.  Brice  v.  John  G.  King  et  al. 


Practice  and  Pleading.  Contract,  The  party  for  whose  benefit  an 
instrument  not  under  seal  is  executed,  may  sue  thereon  In  his  own 
name,  although  the  engagement  be  not  directly  to,  or  with  him. 
And  the  same  rule  applies  to  a  contract  made  with  an  agent. 


FROM   HAWKINS. 


This  action  of  assumpsit  is  from  the  Circuit  Court 
of  Hawkins  county.  At  the  May  Term,  1868,  before 
Patterson,  J.,  verdict  and  judgment  were  for  the  plain- 
tiffs.     Defendant  appealed  in  error. 
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L.  C.  Hatnes  and  T.  D.  &  R.  Arnold,  for  plaintiff 
in  error. 

Heibebll,  for  the  defendants  in  error. 

Wrioht,  J.,  delivered  the  opinion  of  the   Court. 

This  is  an  action  of  assumpsit  brought  hy  John  G. 
King,  William  G.  Peck,  Samuel  W.  Hansford  and  George 
C.  Longhorne  upon  the  following  instrument:  ^' James  T. 
Brice  has  this  day  sold  to  N.  B.  Brice,  agent  of  John 
King,  Peck,  Hansford  &  Oo.,  of  Washington  county,  Ya., 
from  80  to  100  head  of  fat  hogs,  to  weigh  200  pounds 
and  upwards,  (good  merchantable  hogs;)  the  said  hogs  to 
be  weighed  at  Brice's  pen  from  the  10th  to  the  SOth 
November,  1866;  the  said  company  to  execute  a  note 
and  such  security  as  said  Brice  may  ask,  at  94*26  per 
hundred  pounds,  sixty  days  after  date.     October  9, 1866. 

"JAMES  T.  BRICE, 
"N.  B.  BRICE.'' 
The  plaintiffs  in  their  declaration  aver  that  this  con- 
tract was  made  by  James  T.  Brice,  with  them,  by  the 
name  and  description  of  John  King,  Peck  Hansford  & 
Co.,  by  their  agent,  N.  B.  Brice.  It  is  now  assigned 
for  error  that  this  declaration  is  defective,  and  that  the 
plaintiffs'  demurrer  to  the  defendant's  pleas  should  have 
been  sustained  to  it,  because  it  introduces  into  the  suit, 
as  plaintiffs,  new  parties  that  do  not  appear  in  the  con- 
tract. This  objection  is  untenable.  Whether  the  plain- 
tiffs be  co-partners,  or  a  company  of  individuals  trading 
under  this  company  name,  if  the  contract  were  really 
made  with  them   as    they  allege,  they  would    be   jointly 
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interested  in  it  and  could  maintain  the  snit.  Whether 
this  be  so  or  not  is  a  question  of  evidence  and  cannot 
be  reached  by  the  demurrer. 

If  the  instrument  be  not  under  seal  it  is  well  set- 
tled that  the  party  for  whose  benefit  it  is  made  may 
sue  thereon  in  his  own  name,  although  the  engagement 
be  not  directly  to,  or  with  him.  And  the  same  rule 
applies  to  a  contract  made  with  an  agent.  1  Chitty's 
PI.,  4  and  6. 

It  is  objected,  also,  that  this  contract  is  not  obliga- 
tory on  James  T.  Brice,  and  that  he  was  not  bound  by 
it  to  deliver  the  hogs.  In  this  construction  of  the  in- 
strument we  cannot  agree.  The  evident  meaning  is 
otherwise. 

The  judgment  is  affirmed. 


JoHK  Goldsmith  v.  The  State. 

1.  Criminal  Law.  Act  of  1888,  eh.  10.  Running  horae  races  along  a 
public  road.  To  constitute  the  offence  of  running  a  horse  race  along 
a  public  road,  under  the  act  of  1888,  ch.  10,  it  is  not  necessary  that 
there  should  be  a  bet  or  wager  upon  the  result  of  such  race. 

2.  Same.  Same.  Same.  Indictment.  Variance.  An  indictment 
charging  the  offence  of  running  a  horae  race  in  and  along  a  public 
road,  is  maintained  by  proof  that  mules  were  used  in  the  same,  and 
not  horses. 


FROM   WASHINGTON. 


The   plaintiff    in    error  appeals    from    a   judgment  of 
the   Circuit   Court  of  Washington  county,  upon  a  conyic- 
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tion  of    the  offence  of    nmning    a    horse    race    along  a 
public   road. 

Maxwbll,  for  the  plaintiff  in  error. 

HsiSKBLL,  for  the  State. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  presentment  and  conyiction  in  this  case  were  for  a 
violation  of  the  act  of  1888,  ch.  10,  by  running  a  horse 
race  upon  a  public  road. 

The  charge  in  the  presentment  is,  that  the  defendant 
did  ^^then  and  there  run  a  horse  race  in  and  upon,  and 
along  a  public  highway  in  said  county.*'  The  proof 
shows  that  the  defendant  and  one  H.  Com  run  a  race 
with  mules  on  the  "Iron  Mountain  road,"  in  Washing- 
ton county,  and  that  the  same  was  and  is  a  public  road. 
It  does  not  appear  that  there  was  any  wager,  or  any 
previous  agreement  to  run  the  race,  or  that  the  meeting 
was  for  that  purpose.  The  Court  charged  that  this  was 
not  necessary  to  constitute  the  offence,  but  that  it  was 
sufficient] ""  if  two  persons  met  simultaneously  in  the  road 
and  without  saying  any  thing,  commenced  running  a 
horse  race  over  a  public  road."  This  is  undoubtedly 
correct.  The  mischief  which  induced  the  act,  was  the 
danger  and  annoyance  this  practice  was  calculated  to 
produce  to  ladies  and  others  who  might  be  passing  over 
a  public  highway.  This  would  be  the  same  whether  the 
race  was  by  previous  concert  for  a  wager,  or  otherwise. 
The  act  is  general  in  its  terms  and  there  is  no  reason 
why  it  should  be  limited  by  construction. 
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But  the  case  is  mainly  rested  upon  a  question  of 
variance  between  the  proof  and  presentment;  and  that  a 
mule  race  is  not  charged,  nor  is  it  prohibited  by  the 
act.  His  honor  correctly  held  that  this  was  not  a  fatal 
variance. 

The  word  "horse"  is  sometimes  used,  says  Bouvier, 
in  his  Dictionary,  590,  as  a  generic  name,  including  all 
animals  of  the  horse  kind.  The  phrase  "horse  race," 
as  used  in  this  statute,  embraces  horses,  mares,  and 
mules,   at  least. 

The  conviction  was  proper.  Let  the  judgment  be 
affirmed. 


Andrew  Clowers  v.  Johk  B«  Sawyers  et  al. 

Practice.  Trespass.  In  removing  line  fences.  In  an  action  of  trespass, 
for  removing  a  line  fence  dividing  the  lands  of  the  plaintiff  from  the 
defendant,  the  jury  ehould  he  instructed  to  ascertain  from  the  evi- 
dence whether  the  fence  was  constructed  upon  the  land  of  the  defend- 
ant, or  the  plaintiff,  or  whether  it  was  upon  the  supposed  line  between 
them  and  kept  up  jointly,  and  recognized  as  a  line  fence.  If  such 
fence  was  erected  upon  the  land  of  the  defendant  he  had  a  right  to 
remove  it ;  if  upon  the  land  of  the  plaintiff  he  had  no  such  right. 
If,  however,  it  appear  from  all  the  testimony  that  the  fence  was  upon 
the  supposed  line  between  them,  and  kept  up  jointly  as  a  line  fence, 
the  defendant  had  a  right  to  remove  his  part  of  it,  upon  giving  reason- 
able notice  to  the  plaintiff  of  his  intention  to  do  so. 


FROM  KNOX. 


Trespass  vi  et  armis  from  the  Circuit  Court  of  Knox 
county.  At  the  October  Term,  1857,  before  Judge 
Welckbr,  verdict  and  judgment  were  for  the  plaintiflF. 
The  defendant  appealed  in  error. 
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Mynatt  and  Scott,  for  the  plaintiff  in  error. 

Matnard,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  suit  by  warrant  before  a  justice  of  the 
peace,  against  Glowers,  for  removing  the  rails  of  a 
fence  claimed  by  the  plaintiffs;  and  on  the  trial  in  the 
Circuit  Court  judgment  was  rendered  against  him,  and 
he    has   appealed  in  error  to  this   Court. 

The  lands  of  the  parties  adjoined,  and  there  was 
much  proof  as  to  where  the  true  dividing  line  between 
them  was,  and  on  which  side  of  the  line  the  fence  was, 
or  whether  it  was  a  common  fence  between  them,  on  a 
common  dividing  line.  In  this  state  of  the  facts  the 
Circuit  Judge  charged  the  jury  that  the  main  question 
was,  where  the  line  between  the  parties  ran  and  upon 
whose  side  of  it  was  the  alleged  trespass  committed. 
If  the  fence  was  on  the  defendant's  side  of  the  line 
he  had  a  right  to  move  it,  and  do  what  he  pleased 
with  it;  but  if  upon  the  plaintiff's  side  he  had  not 
the  right  to  interfere  with  it.  If,  however,  the  jury 
should  find  from  the  facts  in  the  case,  that  the  fence 
was  made  and  kept  up  jointly  by  the  defendant  and 
the  plaintiffs,  or  those  under  whom  they  claimed,  imme- 
diately upon  the  line  between  them,  then  the  defendant 
had  the  right  to  remove  his  portion  of  it  upon  giving 
to  the  plaintiffs,  or  their  guardian,  reasonable  notice  of 
his  intention  so  to  do* 

There  is  no  error  in  this  charge  of  which  Clowers 
can  complain.      It  is  certainly  favorable  enough  to  him. 
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The  Court  did  not  undertake  to  tell  the  jury  where  the 
true  line  was,  nor  that,  in  its  ascertainment,  they  were 
to  look  alone  to  the  deedB  of  the  parties,  any  more  than 
to  acU  of  acquie%cence  and  po%%e%non.  It  was  left  to  them 
to  ascertain  the  line,  upon  all  the  facts;  and  no  special 
instructions  as  to  the  force  of  the  deeds  and  possession 
were  asked,  and  the  error  assigned  by  the  counsel  of 
the  plaintiff  in  error  does  not  arise  in  the  record. 
Judgment  affirmed. 


W.  &  A.  R.  R.  Co.  V.  R.  J.  Kelly. 


Pbactice.  Evidence.  Common  carrier.  The  consignor  of  cotton, 
who  is  the  owner  thereof,  may  maintain  his  action  against  a  com- 
mon carrier  for  the  loss  of  the  cotton ;  and  the  consignee,  who  is 
a  mere  ikctor,  may  be  a  witness  for  him.  * 


FROM  HAMILTON. 


Action  on  the  case  from  th^  Law  Court  of  Chatta- 
nooga. Verdict  and  judgment  below  for  the  plaintiff 
Kelly,  Oaut,  J.,  presiding,  and  appeal  in  error  by 
defendant. 

BuRCH,  for  the  plaintiff  in  error. 

Hopkins,  for  the  defendant  in  error. 
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Wright,  J,,  delivered  the  opinion  of  the  Court. 

There  is  no  error  in  this  judgment. 

The  first  error  assigned  is,  that  Scruggs,  Drake  & 
Co.,  the  consignees  of  the  cotton,  should  have  brought 
the  suit.  It  is  true,  as  a  general  rule,  that  the  con* 
signee  is  the  proper  person  to  sue.  But  here,  Kellj, 
the  defendant  in  error,  is  shown  to  have  been  the  owner 
of  this  cotton,  and  he  was  the  proper  person  to  sustain 
the  action,  as  held  in    Tumey  v.   Wilsouj  7  Yer.,  840. 

It  is  next  objected  that  the  Circuit  Judge  permitted 
oral  evidence,  of  the  delivery  of  the  cotton,  to  be  given 
to  the  jury  when  there  was  a  receipt  in  writing,  and 
it  not  produced,  or  accounted  for.  But  it  does  not 
clearly  appear  in  this  record  that  Campbell,  the  clerk 
and  agent  of  the  defendant  who  forwarded  the  cotton, 
executed  any  receipt;  and  certainly  not  that  Burns,  the 
clerk  who  received  the  cotton  at  the  river  for  the  com- 
pany, gave  any.  The  delivery  at  the  river  fixed  the 
liability  of  the  company.  Then,  if  the  law  was  that 
the  mere  fact  of  delivery  could  not  be  proved  orally 
when  there  was  a  receipt,  still,  we  think,  in  this  case 
the   Court  did  not  err. 

It  is  next  assumed  that  the  Court  erred  in  permit- 
ting the  deposition  of  Drake,  one  of  the  consignees,  to 
go  to  the  jury,  because  it  is  alleged  he  was  an  inter* 
ested  witness.  But  we  think  this  position  also  unten- 
able. The  house  of  Scruggs,  Drake  &  Co.,  never  had 
the  cotton  in  their  possession,  and  are  under  no  lia- 
bility about  it.  And  it  is  not  perceived  that  they  have 
any  interest  in  the  suit.  The  cotton  belongs  to  Kelly 
and  the    recovery  is  for  his  benefit,  and  he  is  liable  to 
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Scruggs,  Drake  and  Co.  for  their  advancements  to  him, 
at  all  everits^  whether  the  suit  is  gained  or  lost. 

Besides,  they  are  factors,  and  constitute,  as  a  general 
rule,  an  excepted  class  in  the  lair  of  eyidence.  This 
exception  has  its  foundation,  says  Mr.  Greenleaf,  in 
public  convenience  and  necessity.     1  Greenl.  Ev.,  p  416. 

The  judgment  is  affirmed. 


John  H.  Hunter  v.  The  State. 


Obiuimal  Law.  Principal  and  agent.  Noxious  food,  A  person  en- 
gaged in  the  business  of  furnishing  provisions  fur  market,  is  bound 
to  use  ordinary  prudence  and  care  to  avoid  the  sale  of  noxious  and 
unsound  food.  If  his  agent  sell  noxious  provbions,  the  condition  of 
which  he  or  his  agent  might,  by  due  care,  have  ascertained,  he  will  be 
criminallv  liable. 


FROM  CAMPBELL. 


Indictment  in  the  Circuit  Court  of  Campbell  county, 
for  the  sale  of  noxious  provisions  by  the  agent  of  de- 
fendant. At  the  May  Term,  1858,  before  Turlby,  J., 
defendant    was    convicted    and    fined.      He    appealed    in 


error. 


Triqo  and  Temple,  for  the  plaintiff  in  error. 
Heisksll,  for  the  State. 
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John  H.  Uanter  v  The  State. 

This  was  an  indictment  and  conviction  for  selling 
unwholesome  food,  and  the  defendant  has  appealed  in 
error   to   this   Court. 

The  Circuit  Judge  charged  the  jury,  that  the  de- 
fendant and  his  agent  should  be  held  to  ordinary  pru- 
dence and  care  in  ascertaining  the  true  condition  of 
the  thing  sold.  If  the  pork  was  unsound,  and  the  de- 
fendant might  have  known  it  by  ordinary  care  and  dili- 
gence on  the  part  of  himself  or  those  employed  by  him 
in  preparing  it  for  market,  he  should  be  convicted, 
whether,  in  point  of  fact,  he  knew  it  or  not.  But  if  it 
was  unsound,  and  the  defendant  did  not  know  it,  nor 
could  have  known  it  by  ordinary  and  proper  prudence 
and  care,  be  would  not  be  guilty.  This  charge  seems 
to  be  sustained  by  the  principles  of  the  cases  of  Ilex  v. 
Bumetty  3  M.  &.  S.,  11,  and  Bex  v.  Medley^  6  E.  & 
P.,  292,  and  by  1  Russell  on  Crimes,  (7th  Am.,  from 
3d  London  edition,  1853,)  109,  110.  In  the  last  named' 
case,  as  quoted  by  Russell,  it  is  said  to  be  an  indictable 
offence  to  convey  the  refuse  of  gas  into  a  public  rivery. 
and  thereby  to  render  the  waters  corrupt,  insalubrious, 
and  unfit  for  the  use  of  man;  and  the  directors  of  a 
gas  company  are  responsible  for  the  acts  done  by  their 
superintendent  and  engineer  under  a  general  authority  to 
manage  the  works,  tiiiough  they  are  personally  ignorant 
of  the  plan  adopted,  and  though  such  a  plan  be  a  de- 
parture from  the  original  and  understood  method,  which 
the  directors  had  no  reason  to  suppose  was  discontinued;, 
for  if  persons,  for  their  own  advantage,  employ  servants 
to  conduct  works,  they  are  answerable  for  what  is  done 
by  those  servants.  And  in  Bex  v.  Burnett  the  master 
seems  to  have  been  held  criminally  liable  for  the  acts^ 
11 
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of  his  servants  done  in  the  course  of  their  employ- 
ment, where  due  care  was  not  used  by  him  in  the  sale 
of  the   noxious  article. 

The  judgment  will  be   affirmed. 


C.  Neifper  v.  The  Bank  op  Knoxville. 


Banks.  Contract  by.  President  and  cashUr,  Custom,  In  an  action 
against  a  bank  to  recover  the  amount  of  a  draft  drawn  and  signed  by 
its  president,  with  acceptance  waived,  it  appeared  that  no  special 
authority  was  delegated  to  that  oflSccr  to  draw  checks  by  the  charter, 
but  that  such  duty,  by  the  general  custom  of  other  banks,  devolved 
upon  the  cashier,  except  in  the  absence  of  that  officer,  when  the  duty 
was  performed  by  the  president ;  that  such  also  had  been  the  u?age  of 
the  bank  in  this  case,  and  that  in  the  absence  of  the  regular  cashier, 
but  while  a  temporary  cashier  was  discharging  his  duties,  tho  draft 
in  question  had  been  drawn  and  signed  by  the  president ;  and  it  is 
held  that  the  bank  was  liable  for  the  payment  of  the  draft 


FROM  KNOX. 


Action  of  debt,  from  the  Circuit  Court  of  Knox 
county.  At  the  October  Term,  1867,  before  Turley, 
J.,  verdict  and  judgment  were  for  the  defendant.  The 
plaintiff  appealed  in  error. 

Trigg  &  Temple,  and  Maynard,  for  the  plaintiff. 

Humes  &  Humes,  for  the  defendant. 
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C.  Neiffep  v.  The  Bank  of  Knoxville. 
McEiNKBY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  brought  by  Neiffer,  as 
holder  of  a  paper  purporting  to  be  a  check  or  draft 
for  $3,000,  drawn  by  the  Bank  of  Knoxyille  on  H.  W. 
Conner  of  Charleston,  South  Carolina,  payable  to  D.  L. 
Bronson.  The  check  was  made  payable  thirty  days  from 
date,  and  acceptance  was  waived  by  an  endorsement  on 
its  face.  No  funds  were  placed  in  the  hands  of  the 
drawee  to  meet  the  payment  of  the  check,  and  it  was 
protested  for  non-payment. 

Under  the  instructions  of  the  Court,  the  jury  found 
a  verdict  for  the  defendant,  upon  which  the  Court  ren- 
dered judgment. 

The  '^Bank  of  Knoxville''  is  one  of  the  free  banks 
organized  under  the  act  of  1851-2.  At  the  date  of  the 
check  sued  on,  M.  W.  Williams  was  president,  and  John 
L.  Moses  cashier  of  said  bank.  The  check  was  drawn 
and  signed  by  the  president  in  his  official  character* 
This  fact  constitutes  the  principal  ground  of  defence — ^it 
being  assumed  that  the  presideftt  had  no  authority  to 
draw  a  check,  and  consequently  the  act  is  not  binding 
on  the  bank. 

The  charter  of  the  bank — the  act  of  1851-2 — is  silent 
upon  this  subject;  and  there  is  no  by-law  or  regulation 
of  the  bank  assigning  the  duty  of  drawing  bills  or 
checks  to  any  particular  officer  of  the  bank.  The  ob- 
jection to  the  power  of  the  president  to  bind  the  bank, 
therefore,  rests  upon  the  general  principle  that,  in  the 
absence  of  any  positive  regulation  to  the  contrary,  the 
cashier  is  the  executive  officer,  through  whom  all  the 
moneyed  operations  of  the  bank  are  to  be  conducted 
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It  is  admitted  to  be  true,  as  a  general  proposition, 
that  "where  the  charter  of  incorporation  prescribes  the 
particular  mode  in  which  its  contracts  shall  be  made 
or  authenticated,  that  mode  must  be  pursued;  for  corpo- 
rations, like  natural  persons,  are  in  general  bound  onlj 
by  the  acts  and  contracts  of  their  agents  within  the 
scope  of  their  authority.  And  all  restrictions  upon  the 
power  of  the  agents  or  officers  contained  in  the  char- 
ter, every  one  dealing  with  the  corporation  is  bound  to 
notice.  But  if  no  definite  rule  is  to  be  found,  either 
in  the  charter  or  by-laws  of  the  institution,  in  regard 
to  the  manner  and  form  in  which  its  acts  and  contracts 
shall  be  evidenced,  then,  it  seems,  general  usage,  and 
the  course  of  business  of  similar  institutions,  is  to 
govern;  the  officers  will  be  presumed  to  have  been  in- 
vested with  the  customary  authority,  and  their  acts 
within  the  scope  of  such  usage,  practice,  and  course  of 
business  will  be  binding  on  the  institution,  in  favor  of 
third   persons  having   no   knowledge   to  the   contrary. 

There  can  be  no  doubt,  however,  that,  notwithstand- 
ing a  bank,  or  other  corporation,  may  be  authorized  to 
contract  in  a  prescribed  mode,  either  by  its  charter,  or 
by-laws,  or  general  usage,  it  may  depart  from  the  pre- 
scribed mode,  and  render  itself  liable  upon  contracts 
executed  or  authenticated  in  a  different  mode.  Thus, 
although  the  president  of  a  bank  be  not  authorized,  by 
virtue  of  his  office,  to  draw  checks  for  [the  moneys  of 
the  bank,  it  is  clear  that  the  company  may  empower  him, 
as  its  agent,  in  a  particular  instance,  or  generally,  to 
do  so;  and  that,  in  such  case,  the  bank  will  be  bound 
by  the  act.  Corporations,  in  this  respect,  stand  upon 
the    same    footing    with    natural    persons,   and    are  ^alike 
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bound  by  the  acta  of  its  agent  beyond  the  limits  of  his 
authority,  if  done  by  their  previous  or  subsequent  assent, 
or  express   or  implied  direction. 

The  proof  in  this  record  establishes,  that,  by  the 
general  usage  of  banks  in  Tennessee,  the  cashier  is  the 
executive  officer  of  the  bank,  and  the  proper  person  to 
draw  and  sign  checks,  but  that,  in  the  absence  of  the 
cashier,  the  practice  is  for  the  president  to  draw  and 
sign  checks,  &c.,  without  any  special  authority  for  that 
purpose.  And  the  proof  further  establishes,  that  the 
practice  in  this  particular  bank,  from  its  first  organiza- 
tion, had  been  for  the  president  to  draw  checks  in  the 
absence  of  the  cashier. 

It  is  admitted  that  the  cashier  was  absent  at  the 
time  the  check  sued  on  was  drawn;  but  it  is  said  that, 
duriug  his  absence,  another  person  had  been  temporarily 
appointed  to  act  as  cashier  in  his  stead.  This  assertion 
is  not  proved  by  anything  in  the  record  before  us;  but 
if  it  were  established,  it  would  not  vary  the  question. 
It  is  sufficient  to  vest  the  president  with  authority  to  do 
the  act,  that  the  regular,  permanent  officer,  known  as 
cashier,  is  absent  from  the  bank,  at  the  time  the  official 
act  is  required  to  be  performed.  And,  in  the  absence  of 
any  positive  prohibition  upon  the  exercise  of  such  a 
power  by  the  president  in  the  charter  of  incorporation,  it 
is  difficult  to  perceive  any  very  sensible  reason  why  such 
a  power  might  not  as  well  be  exercised  by  the  one  officer 
as  the  other,  so  far  as  regards  the  binding  e£fect  of  the 
act  upon  the  bank.  The  objection  is  a  highly  technical 
one,  and  it  will  not  do  to  permit  corporations,  especially 
banks,  to  escape  their  just  liablitics  on  such  unsubstantial 
and  flimsy  pretexts. 
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Upon  this  point  his  honor,  the  Circuit  Judge,  erred 
in  his  instructions  to  the  jury. 

The  decision  of  the  foregoing  question  disposes  of  the 
objection  to  the  notice  of  protest.  And,  as  jthe  case 
must  go  back  for  another  trial,  we  forbear  to  notice  the 
question  of  fraud  made  on  the  trial.  It  will  be  left 
open,  without  any  intimation  upon  the  facts. 

Judgment  reversed. 


Jesse  Spears  v.  John  A.  Walker. 


Estoppel.  Admissions  and  decl^i rations  as  to  land  boundaries.  Ad- 
missions which  have  been  acted  upon  by  others  are  conclusive 
against  the  party  making  them  in  oil  cases  between  him  and  the  per- 
son whose  conduct  he  has  thus  influenced.  Thus,  in  ejectment,  where 
it  appeared  that  many  years  before  the  suit  the  defendant  had  admit- 
ted a  certain  line  to  be  the  true  boundary  between  him  and  the  plain- 
tiff, and  the  plaintiff  and  those  under  whom  he  claimed  had  accord- 
ingly so  held  and  claimed  ever  since,  the  defendant  is  held  lo  be  estop- 
ped from  a  denial  of  such  boundary. 


FROM   HAWKINS. 


This  action  of  ejectment  is  from  the  Circuit  Court 
of  Hawkins  county.  Verdict  and  judgment  below  were 
for   the  plaintiflF.     The  defendant  appealed  in  error. 

Hbiskell,   for  the   plaintiff  in   error. 
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L.  C.  Haynes  and  C.  W.  Hall,  for  the  defendant   in 
error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment  by  Walker,  in  which 
he  obtained  a  verdict  and  judgment.  The  motion  of 
Spears  for  a  new  trial  being  overruled,  he  filed  his  bill 
of  exceptions,  and  has  brought  the  case  to  this  Court  by 
an  appeal,  in  the  nature  of  a  writ  of  error.  In  order 
to  make  out  his  title.  Walker  resorted  to  the  following 
proof:  He  read  a  grant  from  the  State  of  Tennessee 
to  Jesse  Spears,  the  defendant  below,  for  fifty  acres  of 
land,  dated  in  1823;  a  deed  from  Lewis  Lawson  to 
Peter  Smith,  dated  the  17th  of  February,  1837;  and  a 
deed  from  Smith  to  himself,  dated  the  1st  of  June, 
1847.  This  grant  and  these  deeds  embraced  the  land  in 
dispute,  which  is  that  part  of  the  grant  to  Spears 
which  lies  east  of  the  road  leading  from  Rogersville  to 
Greenville.  He  also  read  a  grant  from  the  State  to 
Jacob  Lawson,  dated  in  1824 ;  a  deed  from  Lasarus 
Lawson  .to  Lewis  Lawson,  dated  in  1832 ;  and  a  grant 
from  the  State  of  North  Carolina  to  John  Payne,  dated 
in  1793.  But  these  last  named  papers,  though  they  ad- 
joined the  land  in  dispute,  seem  not  to  have  embraced 
it.  Walker  then  made  proof  tending  to  show  that  Jacob 
Lawson  and  his  family,  and  Smith  and  himself,  who 
claimed  under  them,  had  held  the  land  in  dispute  for 
more  than  twenty  years,  under  a  claim  of  ownership.  It 
does  :2ot  distinctly  appear  in  this  record,  in  what  way 
Jacob  Lawson  parted  with  whatever  interest  he  may  have 
had  in  this  land.     He  is  not  shown  to  be  dead,  or  that 
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Russell,  Lazarus,  and  Lewis  Lawson,  who  are  his  chil- 
dren, are  his  heirs.  But  it  seemed  to  be  taken  for 
granted,  on  the  trial  below,  that  the  deed  from  "Lewis 
Lawson  to  Peter  Smith  carried  the  title  of  the  Lawson 
family. 

There  seems  to  have  been,  at  a  very  early  day,  some 
contract  in  writing  between  Jacob  Lawson  and  Spears, 
to  the  eifect  that  the  road  should  be  the  dividing  line 
between  them ;  but  the  exact  nature  of  this  engagement 
does  not  very  clearly  appear,  as  Spears  re-possessed 
himself  of  the  instrument,  and  it  is  not  in  the  record. 
He,  to  be  sure,  makes  proof  that  this  contract  was  re- 
scinded in  1827.  But  it  is  clear  that  Jacob  Lawson 
and  his  family,  and  Smith  and  Walker,  after  their  pur- 
chases, from  the  year  1880,  always  claimed  the  road  as 
the  true  boundary;  and  this  was  conceded  by  Spears 
until  about  the  time  this  suit  was  commenced  in  1852. 

It  does  not  appear  whether  the  grant  to  Spears  had 
ever  actually  been   surveyed  and  marked. 

In  this  state  of  uncertainty  as  to  the  true  boundary. 
Walker  made  proof  that  when  Lewis  Lawson  and  Feter 
Smith  were  having  the  land  surveyed  in  1837,  with  a 
view  to  complete  the  purchase  made  by  Smith  of  Law- 
son,  Spears  came  in  the  evening  to  where  they  were 
surveying  the  disputed  land,  running  the.  line  along  the 
road;  and  he  said,  let  the  road  be  the  line.  Spears 
knew  at  this  time  that  Peter  Smith  had  purchased  the 
land  to  the  roady  and  that  the  object  of  the  survey 
was  to  enable  the  parties  to  carry  out  Smith's  purchase. 
This  he  did  and  said  in  the  presence  of  Smith  and  Law- 
son.  Tfie  road  was,  accordingly,  in  that  survey,  fixed 
as  the  boundary,   and   Smith  took   his  deed  and  paid  for 
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the  land,  belieying  that  he  was  getting  a  valid  title  to 
the  road  and  the  land  in  dispute.  It  is  apparent  that 
he  was  induced  to  do  this,  not  only  by  the  acts  and 
declarations  of  Lawson,  but  also  by  the  acts  and  declara- 
tions of  Spears.  And  Walker,  in  purchasing  of  Smith, 
acted  upon  the  same  belief  and  boundary. 

Now  we  hold  that  the  Circuit  Judge  acted  very  prop- 
erly in  receiving  this  evidence,  and  in  instructing  the 
jury,  as  he  did,  that  Spears  was  estopped  to  deny 
Walker's  title  to  this  land,  and  that  the  road  was,  as 
between  them,  the  true  boundary.  This  matter  of  estop- 
pel might  very  well  be  enforced  in  a  Court  of  Law. 
Merriwether  et  aL  v.  Larmoon  et  ah^  3  Sneed.  447 ; 
Barham  v.  TurhevilU  et  «Z.,  1   Swan,  487. 

Objection,  in  this  case,  has  been  made  to  the  verdict 
of  the  jury,  because  of  its  alleged  uncertainty.  But  we 
deem  it  entirely  sufficient  and  valid,  under  the  rule  laid 
down  by  this  Court  in  Loard  et  ah  v.  PhilipB  et  aZ.,  4 
Sneed,  666. 

Affirm  the  judgment. 


East  Tenn.  &  Ga.  Railroad  Company  v.  J.  L.  Hackney. 


Kew  Trial.  Practice,  Act  of  1801,  ch.  6,  J  59.  The  fact  that  new 
counts  which  vary  the  form  but  do  not  change  the  cause  of  action 
have  been  added  to  the  declaration  after  two  new  trials  have  boon 
granted,  will  not  affect  the  operation  of  the  act  of  1801,  ch.  U,  {  59, 
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which  provides  that  not  more  than  two  new  trials  shall  be  granted  to 
the  same  party  in  the  same  cause  at  law,  or  upon  a  trial  of  an  issue  of 
fact  in  equity. 

Same.  Same,  Same.  The  exceptions  to  the  provisions  of  the  act  of 
1801,  ch.  6,  J  59,  that  not  more  than  two  new  trials  shall  be  granted 
the  same  party  in  the  same  cause  at  law,  or  upon  the  trial  of  an  issue 
of  fact  in  equity,  are,  where  the  new  trial  is  granted  for  errors  in  the 
charge  to  the  jury ;  the  improper  admission  or  rejection  of  evidence ; 
or  upon  the  ground  of  miscondact  on  the  part  of  the  jury  ;  provided 
such  reason  be  stated  upon  the  record  at  the  time. 


FROM  KNOX, 


Action  on  the  case  from  the  Circuit  Court  of   Knox 

county.     Verdict  and  judgment    for    the  plaintiff,   at  the 

July  Term,   1858,   Gaut,   J.,  presiding.  Appeal  in  error 
by   defendant. 

Maykard,  Lyon,  Reese,  and  Hall,  for  the  plaintiff  in 
error. 

Temple,  Brown,  and  Cookb,  for  the  defendant  in 
error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  damages  for  failure  to  carry 
certain '  beef  cattle,  and  for  injuries  done  to  them  by  the 
agents  of  the  defendant.  There  have  been  three  verdicts 
for  the  plaintiff;  the  first  was  for  $150;  the  next  for 
(500;   and  the  last  for  near  $600. 

The  Circuit  Judge  granted  two  new  trials,  upon  the 
ground  that  the  verdicts  were  not  warranted  by  the  facts, 
and  refused  the  third  application,  because  he  considered 
his  power  exhausted. 
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By  the  act  of  1801,  ch.  6,  sec.  59,  <^Not  more  than 
two  new  trials  shall  be  granted  to  the  same  party,  in  the 
same  cause  at  law,  or  upon  the  trial  of  an  issne  of 
fact  in  equity."  Car.  and  Nich.,  500.  The  new  trials  in 
this  case  were  both  granted  to  the  defendant.  We  have 
had  two  cases  reported  in  which  that  statute  was  con- 
strued ;  one  in  10  Yer.,  499,  and  the  other  in  1  Hum., 
16.  In  those  cases  it  was  decided  that  the  restriction 
does  not  apply  to  cases  where  either  of  the  new  trials 
were  granted  for  errors  of  the  Court  in  charging  the 
jury,  or  in  the  admission  or  rejection  of  evidence,  or  for 
misconduct  of  the  jury,  provided  such  ground  be  stated 
on  the  record  at  the  time.  This  was  an  exception  made 
by  the  Court  to  the  letter  of  the  Statute.  In  this  case, 
we  are  asked  to  make  another  exception,  viz.:  where 
new  counts  are  added  after  the  new  trials  have  been 
granted.  This  we  are  not  prepared  to  do;  particularly 
where,  as  in  this  case,  the  cause  of  action  is  still  the 
same,  though  put  in  a  different  shape  and  form.  How  it 
might  be  in  a  case  where,  under  the  present  broad  statutes 
of  amendment,  a  different  cause  of  action  is  introduced 
in  new  counts,  we  need  not  now  say.  The  application 
for  rehearing  refused,  and  the  judgment  of  affirmance 
heretofore  entered,  will  stand. 
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1.  School  Lands.  State  holds  them  as  trustee.  The  title  to  the  lands 
in  Tennessee,  set  apart  by  Congress  for  the  use  of  schools,  vested  in 
the  State,  as  a  corporation,  coupled  with  a  trust.  The  State  is  merely 
a  trustee  in  relation  to  these  lands,  bound  by  the  restrictions  of  the 
acts  of  Congress,  and  the  children  of  the  respective  townships  are  the 
beneficiaries. 

2.  Samk.  Lease  of.  School  Oommissioners,  Case  in  judgment.  The 
School  Commissioners  have  no  power  to  lease  the  school  lands  for 
a  loDger  period  than  is  prescribed  by  law.  If  a  lease  is  made  for  a 
longer  term  than  the  law  authorizes,  it  is  void,  and  will  be  set  aside 
upon  a  bill  in  equity.  The  act  of  1843,  ch.  46,  passed  by  Congress, 
authorized  the  Legislature,  in  case  it  should  be  deemed  inexpedient 
to  sell  them,  to  make  provision  for  leasing  the  school  lands  for  any 
term  not  exceeding  four  years.  The  Legislature,  by  the  act  of  1860, 
authorized  the  lease  of  the  unsold  school  lands  in  Folk  county,  but 
fixed  no  limit  as  to  time.  The  school  commissioners  for  the  8th  dis> 
trict  of  said  county  leased  their  school  lands  for  the  period  of  ninety- 
nine  years.  Held,  that  said  lease  is  in  contravention  of  the  act  of 
Congress,  and  void. 

8.  Same.  Sale  of.  Case  in  judgment  A  sale  of  school  lands  previ- 
ously leased  is  unauthorized  by  law,  and  the  sale  is  void ;  and  this  is 
so,  although  the  lease  itself  may  be  a  nullity.  By  the  act  of  1843,  ch. 
366,  Congress  authorized  the  State,  upon  certain  conditions,  to  sell 
the  school  lands.  The  Legislature,  by  the  act  of  1844,  ch.  104, 
amended  by  the  act  of  1846,  ch.  121,  in  pursuance  of  the  power  given 
by  Congress,  made  provision  for  the  sale  of  these  lands.  Under 
these  acts  certain  school  lands  in  Polk  county  were  sold,  and  the  sale 
confirmed ;  but  before  the  sale  was  made,  the  school  commissioners, 
under  the  act  of  1850,  leased  said  lands  for  ninety-nine  years.  Held, 
that  the  sale  was  void,  and  communicated  no  title  to  the  purchaser. 

4.  Same.  Orant.  By  wJiom  questioned.  A  person  whose  claim  or  in- 
terest originates  subsequent  to  the  issuance  of  a  grant  by  the  State 
cannot  question  its  validity;  but  it  may  be  set  aside  in  favor  of  an 
older  special  entry  upon  which  a  younger  grant  has  issued.  This 
principle  does  not  affect  the  title  to  the  school  lands.  The  title  to 
them  is  older,  and  is  held  by  the  State  and  commissioners,  as  trustees 
for  the  common  schools  of  the  township  in  which  they  are  located. 

6.  Chancery  Practice.  Bill  of  review.  Statute  of  limiictions.  A 
bill  that  assumes  that  a  sale  made  under  a  judicial  proceeding  is  abso- 
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lately  Toid,  and  seeks  to  set  aside  and  annul,  and  not  to  review  and 
correct  it,  is  not  a  bill  of  review,  and  is  not  barred  by  the  lapse  of 
three  years  from  the  termination  of  said  proceeding. 


FROM    POLE. 


This  cause  was  heard  before  Van  Dtke,  Chancellor, 
at  the  August  Term,  1858.  The  facts  are  stated  in 
the  opinion   of  the   Court. 

Brown  and  Cooke,  for  the  complainants. 

RowLBS,  Jarnagin,  and  Caldwell,  for  the.  defenants. 

Caruthsrs,  J.,  delivered  the  opinion  of  the  Court 

The  complainants  are  the  common  school  commis- 
sioners of  the  8th  civil  district  of  Folk  county,  and  in 
that  character  filed  this  bill  on  the  ISth  of  February, 
1856,  ^to  impeach  and  set  aside  a  lease  for  ninety- 
nine  years,  made  by  their  predecessors,  of  the  common 
school  section  of  land  in  that  district,  as  well  as  a  sale 
made  of  tho  same,  under  the  order  of  the  Circuit  Court 
of  that  county,  by  virtue  of  both  of  which  the  defend- 
ants  claim  title. 

The  land  is  poor  and  broken,  and  almost  worthless 
for  purposes  of  cultivation,  but  has  become  of  immense 
value  on  account  of  the  discovery  of  copper  ore  upon 
it.  These  mines  have  been  developed,  and  are  now 
worked  with  great  profit  by  the  defendants.  The  prop- 
erty is  supposed  to  be  now  worth  several  hundred  thou- 
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sand  dollars,  perhaps  half  a  million.  The  veins  of  cop- 
per ore  upon  it  are  exceedingly  rich,  and  regarded  as 
almost  inexhaustible. 

In  immediate  proximity,  if  not  upon  this  land,  dis- 
coveries had  been  made  before  the  lease  or  sale,  and 
the  surface  indications  were  such,  as  to  leave  but  little, 
if  any  doubt,  that  it  was  a  prize  worth  contending  for. 
Consequently,  schemes  were  ingeniously  set  on  foot  and 
carried  out,  to  obtain  title  to  it.  It  could  hardly  be 
expected,  under  such  circumstances  that  the  watchfulness 
and  care  of  uninterested  commissioners  would  be  much 
protection  to  a  treasure  so  attracting,  against  the  avidity 
of  speculators.  The  deep  interest  of  the  infants  of  the 
present  and  future  generations,  in  these  mines  of 
wealth,  was  not  suflBlcient  to  excite  their  trustees  to  that 
degree  of  vigilance  in  their  trust  which  was  necessary 
to  resist  the  schemes  and  machinations  of  those  who  were 
in  eager  pursuit  of  the  glittering  prize. 

But  the  question  now  is,  whether  the  present  com- 
plainants,  who  have  succeeded  to  the  trust,  can  reclaim 
the  lost  treasure.  This  must  depend  upon  the  law  of  the 
case  operating  upon  the  facts  which  have  transpired. 

The  territory  which  composes  the  State  of  Tennessee 
was  ceded  to  the  general  government  by  the  State  of 
North  Carolina,  upon  certain  conditions  specified  in  the 
deed  of  session,  and  accepted  by  Congress  in  1789.  One 
of  these  was,  that  a  certain  portion  of  the  lands  should 
be  set  apart  for  educational  purposes.  Congress,  by  act  of 
1806,  ch.  81,  ceded  to  Tennessee  all  the  unappropriated 
land  north  and  east  of  a  certain  line  then  established,  and 
afterwards  called  the  "Congressional  reservation  line," 
because  all  the  lands  on    the    south    and  west  were    re- 
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served  from  entry,  and  exempt  from  any  claim  by  Ten- 
nessee. The  lands  ceded  embraced  all  East  Tennessee, 
and  a  large  portion  of  the  Middle  Division  of  the  State. 
Bnt  this  cession  was  upon  the  express  condition  that 
100,000  acres  should  be  set  apart  for  colleges,  and  the 
same  qoantity  for  acadamies,  and  also  640  acres  in  every 
six  miles  square,  or  one  section  in  each  township,  ^'for 
the  use  of  schools  for  the  instruction  of  children  for- 
ever." The  legal  title  passed  to  the  State,  with  the 
positive  restriction  that  one  section  should  be  laid  off 
and  held  for  schools.  The  right  vested  in  the  State, 
as  a  corporation,  coupled  with  a  trust.  In  Lowry  v. 
FranciSy  2  Yer.,  534-41,  it  was  held,  that  these  lands 
could  not  be  sold,  and  that  the  various  acts  authorizing 
that  to  be  done,  were  unconstitutional,  being  in  violation 
of  the  compact  with  the  general  government  of  1806,  by 
which  they  were  to  be  held  by  the  State  for  the  "in- 
struction of  children  forever,**  This  case  settled  that  the 
State  was  only  a  trustee  in  relation  to  these  lands, 
bound  by  the  restrictions  of  the  act  of  Congress,  and 
that  the  children  of  the  respective  townships  were  the 
beneficiaries.  In  Perkins  and  Chilcutt  v.  Eeed^  1  Swan, 
87,  it  was  held,  "that  both  the  State  and  commission- 
ers are  mere  trustees  for  the  common  schools  of  the 
township." 

Congress,  however,  by  the  act  of  1848,  ch.  846, 
authorized  the  State  to  convert  the  school  lands  into  a 
fund  for  the  support  of  schools,  by  sale,  provided  the 
consent  of  the  inhabitants  should  be  first  obtained.  By 
the  2d  section  of  this  act,  if  the  Legislature  should 
deem  it  inexpedient  to  sell,  provision  might  be  made 
for  leasing  for  any  term   "not  exceeding   foxur  years." 
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Our  Legislature,  by  act  of  1844,  ch.  104,  amended 
by  that  of  1846,  ch.  121,  made  provision  for  the  sale  of 
the  common  school  lands,  in  pursuance  of  the  power 
given  by  the  act  of  Congress  of  1843  above  cited.  A 
vote  of  the  peopk  is  to  be  taken  upon  the  question  of 
selling,  and  if  a  majority  fail  to  vote,  a  commissione*" 
may  be  appointed  by  the  County  Court  to  ascertain  the 
will  of  the  people  by  personal  application  to  each  voter 
for  his  signature  to  a  paper  properly  headed  for  that 
purpose;  and  if  it  appears  by  either  mode  that  a  ma- 
jority of  the  qualified  voters  of  the  township  are  in 
favor  of  the  sale,  that  fact  is  to  be  certified  to  the 
Circuit  Court,  and  it  is  made  the  duty  of  the  Judge  to 
order  a  sale  on  the  terms  prescribed.  Before  the  sale 
is  made,  the  lands  are  to  be  valued,  and  are  not  to  go 
for  less.  By  a  proceeding  under  these  acts,  the  land  in 
question  was  sold  on  the  25th  of  July,  1850,  by  the  clerk, 
to  Euclid  Waterhouse  and  others,  for  $1,770,  that  being 
the  highest  and  best  bid.  It  was  certified  to  die  Cir- 
cuit Court  of  Polk  county,  at  its  February  Term,  1850, 
that  it  was  ascertained  by  the  report  of  a  commissioner 
appointed  for  that  purpose,  that  a  majority  of  the  voters 
were  in  favor  of  the  sale;  and  the  order  to  sell  was 
then  made.  The  sale  not  having  been  made  for  some 
reason,  the  order  was  renewed  at  the  June  Term,  and 
executed   on  the  25th  of  July,   1850,   as  stated. 

On  the  4th  of  February,  1850,  before  the  order  of 
sale  by  the  Court,  but  after  the  vote  of  the  people,  the 
Legislature  enacted,  ch.  181,  §  5,  that  the  common  school 
commissioner  of  "Polk  county*'  should  have  power  to 
lease,  for  mining  purposes,  any  unsold  school  lands,  on 
such  terms  as  in  their  judgment  would    be    most  condu- 
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ciye  to  the  interest  of  their  common  schools.  In  May, 
after  the  decree  for  the  sale  in  the  preceding  Feb- 
ruary, the  commissioners  made  a  lease  of  this  land  to 
Caldwell  and  Symons  for  ninety-nine  if  ears,  in  the  sup- 
posed pnrsnance  of  the  power  given  them  by  the  last  act. 
Whereupon  these  lessees  filed  a  bill  in  the  ^Chancery 
Court  to  enjoin  the  sale  under  the  order  of  the  Circuit 
Court,  and  the  injunction  was  granted  so  far  as  such 
sale  might  or  could  affect  their  lease.  On  the  day  of 
sale,  this  lease  and  injunction  were  read  to  the  people,, 
and  the  land  was  sold  upon  that  notice.  These  facts 
were  all  reported  to  the  Court;  and  no  exceptions 
being  made,  the  report  was  confirmed  at  the  October 
Term,   1850. 

Soon  after  this,  the  purchasers  sold  the  land  at  a 
large  advance,  and  assigned  their  certificate  of  purchase 
to  Charles  Congden  and  associates,  of  New  York,  through 
their  agent,  Samuel  Qongden,  there  upon  the  ground^ 
and  having  full  knowledge  of  all  the  facts.  The  said 
Charles  Congden  having  paid  the  original  purchase 
money,  (1,770,  and  holding  the  ceitificate  of  purchase 
by  assignment,  obtained  a  grant  from  the  State  on  the 
23d  of  February,  1853.  The  first  purchasers  made  no 
warranty  of  title,  notwithstanding  the  large  advance 
made  on  their  bid  by  Congden.  The  bills  and  cross- 
bills between  the  lessees  and  purchasers  were  all  com- 
promised and  settled  by  the  purchase  of  the  lease  by 
Congden.  Having  thus  concentrated  in  himself  both 
titles,  an  act  of  incorporation  was  procured  from  the 
Legislature,  and  the  property  passed  over  to  the  "Ten- 
nessee Mining  Company,"  consisting  of  the  said  Charles 
Congden  and  some  other  stockholders,  by  whom  it  has. 
12 
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been  pat  into  Buccessful  mining  operation,  and  is  now, 
and  has  for  several  years  been  wwked  on  a  large  and 
profitable  scale,  as  one  of  the  celebrated  ^^Duck  Town 
CJopper  Mines." 

Two  preliminary  objections  are  made  to  the  relief 
sought  in  the  bill: 

First.  That  this  is  a  bill  of  review,  and  consequently 
is  barred  by  the  lapse  of  three  years  from  the  confir* 
mation  of  the  sale  in  the  Circuit  Court.  We  do.  not 
consider  it  a  bill  of  that  character.  Its  object  is  to 
impeach  and  set  aside  the  proceeding  entirely,  and  not 
to  review  and  correct  it.  It  assumes  that  the  sale  was 
not  only  erroneous,  but  void.  The  jurisdiction  given  to 
•the  Circuit  Court  in  the  case  is  not  so  much  judicial  as 
ministerial.  There  are  no  pleadings,  no  questions  for 
adjudication,  no  power  to  decide  upon  the  propriety  of 
selling,  or  the  terms  of  sale,  or  even  the  minimum  to 
be  fixed ;  all  this  is  done  under  the  statutes  by  other 
machinery.  It  is  more  like  the  jurisdiction  to  condemn 
land  to  be  sold  for  taxes,  upon  the  report  of  a  col* 
lector,  than  a  suit.  If  it  be  certified  to  him,  that  the 
sense  of  the  people  has  been  ascertained  in  either,  of  the 
modes  prescribed,  and  that  a  majority  are  for  the  sale, 
it  is  made  the  duty  of  the  Circuit  Judge  to  order  it 
T^ithout  question;  and  confirmation  would  be  a  matter  of 
course,  unless  something  should  have  occurred  in  making 
it  that  would  render  it  improper.  He  is  not  even  re- 
quired to  pass  the  title  by  decree;  that  goes  by  the 
certificate  of  purchase,  upon  which  a  grant  is  to  be 
issued  when  the  consideration  is  paid.  Such  are  the 
provisions  of  the  statutes  referred  to.  The  legality  of 
he  sale  must   depend   upon    the    circumstances  attending 
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it,  and  the  conformity  of  the  previous  steps  to  the  re- 
quirements of  the  statutes.  The  Circuit  Judge  would 
doubtless  have  power  to  set  aside  the  sale  for  good 
cause;  but  a  failure  to  do  so  does  not  close  the  ques- 
tion as  an  adjudication,  as  in  ordinary  suits,  unless 
opened  by  a  bill  of  review,  or  other  prescribed  mode 
of  proceeding  in  the  regular  practice.  The  validity  of 
the  title  procured  •  must  still  depend  upon  the  facts  of 
the  case. 

'Second.  It  is  contended  that  the  grant  of  the  State 
closes  all  questions,  and  cures  every  imperfection  in  the 
anterior  proceedings,  and  is  conclusive  upon  the  title. 
It  is  a  general  rule  that  the  State's  grant  of  her  own 
lands  cannot  be  questioned  upon  any  matter  behind  it, 
by  any  one  whose  interest  or  claim  originated  subse- 
quently. But  a  grant  may  be  set  aside  in  favor  of 
an  older  special  entry  upon  which  a  younger  grant  has 
issued.  Here  there  was  an  older  claim — the  land  had 
been  legally  set  apart  for  common  schools,  and  vested 
in  commissioners  for  that  purpose.  And,  besides,  this 
land  did  not  belong  to  the  State,  but  was  only  held  in 
trust.  There  are  two  grounds,  then,  upon  which  this 
case  is  distinguished  from  those  to  which  the  rule  re- 
ferred to  applies. 

These  difficulties  being  out  of  the  way,  the  case  is 
open  to  investigation  upon  its  merits.  And  the  questions 
presented  are,  whether  the  sale  under  the  order  of  the 
Circuit  Court  was  good  in  law,  and  sufficient  to  pass 
the  tide;  and  if  not,  whether  the  lease  was  valid  and 
binding  upon  the  complainants. 

1.  As  to  the  sale.  Various  objections  are  made  in 
the  bill,  and  perhaps  sustained  by  the  proof,   in  relation 
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to  the  mode  and  manner  of  obtaining  the  sense  of  the 
people  on  the  question  of  sale,  and  to  the  qualification 
of  the  voters.  We  need  not  now  determine  whether 
these  can  be  examined,  as  they  preceded  the  order  of 
sale,  but  a  reference  to  them  is  enough  to  excite  strong 
suspicion  that  all  was  not  fair,  and  that  much  undue 
influence  and  exertion  were  used  to  divert  this  bounty  of 
the  general  government  from  the  laudable  purposes  de- 
signedy  and  appropriate  it  to  individual  uses.  It  ap- 
pears that  men  were  employed  to  canvass  the  district, 
ior  the  purpose  of  making  public  and  private  speeches  to 
convince  and  persuade  the  people  to  vote  for  the  sale. 
But  independent  of  this,  enough  appears  to  render  the 
sale  and  the  title  derived  from  it  null  and  void.  There 
was  no  law  authorizing  the  sale  of  school  lands  already 
leased.  It  is  no  sufficient  answer  to  this  objection  that 
the  lease  was  invalid,  if  such  was  the  fact.  A  Court 
of  Chancery  had  so  far  recognized  it  as  to  enjoin  the 
sale.  True,  the  Circuit  Court  had  ordered  the  sale  in 
February,  but  in  May  the  commissioners  had  so  far 
changed  their  purpose  as  to  grant  a  long  lease,  and  the 
Chancellor  had  forbidden  the  sale  upon  that  ground. 
If  the  Clerk  of  the  Circuit  Court,  under  these  circum- 
stances, went  through  the  forms  of  a  sale,  it  was  noth- 
ing more  than  a  form,  and  could  have  no  effect  upon 
the  title  so  as  to  change  it.  It  was  a  fraud  upon  unborn 
infants,  and  cannot  be  allowed  to  deprive  them  of  their 
ri<^  inheritance.  The  purchasers,  with  a  full  knowledge 
of  these  facts,  could  claim  nothing  by  their  purchase, 
nor  transmit  any  right  to  others  by  a  transfer  of  the 
certificate  of  purchase.  There  is  no  pretence  but  that 
these  facts  weve  all  well  known  to  the   Congdens  at  the 
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time  of  their  purchase,  and  that  this  knowledge  would 
equally  affect  them  and  their  associates,  as  corporators 
as  well. as  individuals.  It  was  a  flagrant  breach  of  trust 
on  the  part  of  all  concerned,  and  cannot  be  permitted 
to  stand.  That  the  Circuit  Judge  would  confirm  a  sale 
made  under  such  circumstances  can  only  be  accounted 
for  on  the  ground  that  it  was  regarded  as  a  matter  of 
course,  uncontested  proceeding  to  which  his  attention 
was   not  directed. 

But  after  a  brief  contest  in  the  Chancery  Court  be- 
tween the  lessees  and  purchasers,  in  which  each  im- 
peach and  declare  void  the  claim  of  the  other,  they 
fall  into  a  harmonious  arrangement,  by  which  the  lease 
is  sold  and  transferred  to  the  purchasers,  and  the  two 
claims  are  united  in  ^'  Congden  and  associates,"  and  pass 
to  the  new  corporation  called  the  ^'Tennessee  Mining 
Company."  So  it  is  contended,  that  if  their  title  is  not 
in  fee  under  the  sale  and  purchase,  it  is  good  for  ninety- 
nine  years  under  the  lease.  This  position  we  consider 
equally  unavailing,  and   less  plausible  than  the  other. 

It  is  true,  that  by  the  act  of  February  4,  1850,  ch. 
181,  sec.  5,  the  Legislature  authorized  the  commissioners 
to  lease  for  mining  purp<fses  any  '^unsold"  school  land 
in  Polk  county,  and  that  this  land  was  then  unsold. 
But  the  defendants  assume  that  all  the  power  of  the 
people,  at  the  instance  of  the  commissioners,  had  then 
been  exerted,  under  the  acts  of  1844  and  1846,  in  favor- 
of  a  sale,  and  that  the  same  was  conclusively  and  legally 
settled — ^nothing  remaining  to  be  done  .but  to  carry  out 
the  will  of  the  inhabitants  of  the  district,  by  a  matter  of 
course  order  of  the  Circuit  Court,  and  a  formal  sale  by 
its   clerk.     Could  the  act  be  construed  to  apply  to  such  a 
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case?  Was  it  intended  to  set  aside  the  decision  of  the 
people  in  favor  of  a  sale,  upon  the  judgment  of  the  com- 
missioners in  favor  of  the  policy  of  leasing?  .It  is  a 
little  suspicious  that  the  Legislature  should  have  thought 
it  proper  to  change  the  general  policy  settled  in  1844 
and  1846  in  relation  to  a  sale  of  the  common  school  lands, 
and  to  pass  this  special  and  pointed  act  in  relation  to 
leasing  at  that  particular  time;  and  still  stranger 
that  these  commissioners  should  have  changed  their  views 
so  suddenly,  and  adopted  a  course  directly  In  conflict 
with  the  will  of  the  people  so  recently  expressed  upon 
their  motion.  But  all  that  is  immaterial.  They  had  no 
power  to  make  such  a  lease  under  any  law.  Waiving 
the  objections  just  stated,  based  upon  the  assumptions  of 
the  defendants  in  support  of  their  title  under  the  sale,  the 
lease  is  void  for  want  of  authority  of  law.  The  act  of 
Congress  of  1843,  ch.  846,  did,  in  case  the  Legislature 
should  deem  it  inexpedient  to  sell,  authorize  provision  to 
be  made  for  leasing  for  any  term  "no*  exceeding  four 
years.'*  Our  act  of  February,  1850,  authorizes  the  lease, 
but  prescribes  no  term.  The  Legislature,  acting  under  a 
trust,  would  be  bound  by  its  restrictions,  and  could  not 
disregard  them.  But  that  is^not  attempted  by  the  act, 
but  only  by  the  commissioners.  The  lease,  then,  for 
ninety-nine  years,  being  in  contravention  of  the  act  of 
Congress,  is  void,  and  confers  no  rights  upon  the  defendants. 
The  result  of  the  whole  case  is,  that  the  title  is  still 
in  the  complainants,  as  common  school  commissioners,  for 
the  benefit  of  the  children  of  District  No.  8  of  Polk 
county  '^for  ever;"  and  that  the  defendants  will  be  held 
to  account  for  all  the  net  profits  made  by  them  out  of 
the  said  mines,  or  as  renters,  at  the  option  of  complain- 
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ants ;  the  election  to  be  made  after  the  taking  of  the 
account  in  both  aspects.  A  decree  will  be  drawn  up  to 
this  effect,  and  the  case  remanded  to  the  Chancery  Court 
for  the  stating   of  the  account  and  final  proceedings. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE, 


FOR  THE 


MIDDLE   DIVISION. 
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1.  HusBAiTD  AND  WiTi.  When  a  conveyance  is  a  frattd  upon  the 
marital  rights.  Whether  a  conyeyance  is  a  fraud,  or  noti  upon 
the  marital  rights  depends  on  the  circumstances  of  each  case,  the 
conveyance  of  an  unmarried  woman,  although  made  immedi- 
ately hefore  marriage,  being  prima  fade  good.  In  this  case  the  hus- 
band, preyiouB  to  the  marriage,  represented  himself  to  be  a  man  ef 
•wealth,  when  in  fact  he  was  insolvent.  He  was  apprised  of  the  con- 
veyafnce  shortly  after  the  marriage,  and  took  no  steps  to  have  it  set 
aside.  He  set  up  no  claim  to  the  negroes,  but  recognized  the  right 
of  his  wife  under  the  conveyance.  Held,  that  the  conveyance  was  not 
a  fraud  upon  the  marital  rights  of  the  husband,  and  is  valid. 

2.  Tbttst  and  Trustek.  Trust  may  be  created  by  parol,  A  trust  in 
slaves  may  be  created  by  parol. 

3.  Bams.  Acceptance  by  the  trustee  and  cestui  que  trust  A  deed  of  trust 
being  made  for  the  benefit  of  the  cestui  que  trust,  the  assent  of  the 
trustee  is  not  necessary  to  its  validity.  If  he  refuse  to  execute  the 
trust,  a  Court  of  Chancery  will  execute  it  for  him.  The  assent  of  the 
cestui  que  trust  may  be  given  at  any  time  after  the  deed  is  made,  and 
will  always  be  presumed,  in  the  absence  of  proof  to  the  contrary. 

4.  Same.  TWms  that  exclude  the  marital  rights.  Case  in  judgment.  If 
an  absolute  bill  of  sale  of  slaves  is  made  by  a  feme  sole,  in  contempla- 
tion of  marriage,  for  the  sole  purpose  of  securing  said  slaves  to  her, 
free  from  the  acts  of  her  intended  husband,  a  trust  is  thereby  estab- 
lished in  favor  of  the  wife.  In  1818,  certain  slaves  were  conveyed  by 
a  feme  sole  to  her  brother,  in  contemplation  of  marriage,  for  the  pur- 
pose of  secui  ing  said  slaves  to  herself,  free  from  the  control  and  debts 
of  her  husband  after  marriage.      The  conveyance  was  absolute  upon 
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its  face.  After  the  marriage,  the  husband  recognized  the  right  of  his 
wife  to  the  slaves  conyeyed.  Held,  that  this  was  a  valid  trust,  and 
that  the  slaves  were  secured  to  the  sole  and  separate  use  of  the  wife, 
and  belonged  to  her  upon  the  death  of  her  husband,  she  surviving. 


FROM   WILSON. 


Decree  by  Riblet,  Chancellor,  dismissing  the  bill  at 
the  July  Term,  1858.  The  complainants  appealed.  The 
facts  are  fully  stated  in  the  opinion  of  the   Court. 

Guild  and  Martin,  for  the  complainants. 

Hatton,  for  the  complainants,  argued. 

1.  The  bill  of  sale  made  by  Levisa  Bowen  to  John 
H.  Bowen  was  never  delivered.  She  retained  it,  and  from 
the  time  of  its  execution,  until  some  two  years  after  her 
marriage  with  Major  Saunders,  it  is  not  again  heard  of. 
And  the  deed  not  being  delivered,  and  unregistered,  was 
wholly  inoperative.  The  dominion  of  said  Levisa,  then, 
at  the  date  of  her  marriage,  continued  as  perfect  as  it 
ever  was  over  the  property.  Brevard  v.  Neely,  TrUB- 
teej  ^c.y   2  Sneed  B.,   169. 

The  marital  rights  of  the  husband  are  secured  to 
him  by  law,  because  it  charges  him  with  burthens,  which 
are  the  consideration  he  pays  for  them.  They  are  rights, 
such  that  fraud  may  be  committed  upon  them.  2  Bro. 
C.  C,  846;  Bright  on  H.  &  W.,  vol.  1,  229.  The  bill 
of  sale  to  John  H.  Bowen  being  ^^  wholly  inoper€Uive*' 
for  Want  of  delivery,  did  not  the  marital  rights  of 
Major  Saunders  attach  upon  his  marriage?     Such  title  as 
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she  had  certainly  passed  to  him.     The    legal    title    had 
not  passed  oat  of  her.    Was   it  not  then  vested  in  him? 

2.  If  the  bill  of  sale  had  been  delivered  to  John 
H.  Bowen,  and  accepted  by  him,  it  still  would  have  been 
ineffectual  as  against  the  marital  rights  of  Major  Saun- 
ders; it  having  been  executed  during  the  contract  of 
marriage,  without  his  knowledge,  and  kept  secret  from 
him  until  after  the  marriage  was  solemnised,  and  so  far 
as  the  proof  shows,  for  years  afterwards.  See  Bright 
on  H.  k  W«,  vol.  1,  page  221-2-4;  Roper  on  H.  k 
W.,  163;  Logan  v.  Simmons^  1  Ired.  Eq.  R.;  1 
Russ.,  485. 

8.  But  if  the  bill  of  sale  was  good  to  pass  the 
absolute  title  to  the  slaves  to  John  H.  Bowen,  Major 
Saunder's  title  to  them  was  made  good  by  an  adverse 
holding  of  thirteen  years  on  his  part,  against  said  John 
H.   and   every  other  person. 

4.  It  is  admitted  that  a  deed  or  bill'  of  sale  abso- 
lute on  its  face  has  in  certain  cases,  as  between  the 
parties  to  the  same,  or  their  privies,  by  clear  and  ex- 
plicit proof,  been  shown  to  have  been  intended  to  create 
a  trust  or  mortgage.  But  it  is  insisted,  that  in  no  case 
similar  to  the  present  has  this  Court  or  any  other,  held 
any  such  doctrine.  The  party  here  proposed  to  be 
affected  by  the  alleged  trust  is  a  third  person,  wholly 
ignorant  of  the  execution  of  the  instrument,  as  well  as 
of  the  purposes  had  in  view  by  the  person  executing  it. 

Lord  Nottingham,  in   Cook  v.    Fountainey   8    Swanst. 
R.,   591-2,   speaking  of  implied  trusts,    says:     ^^ There  is 
one  good,  general,  and  infallible  rule  that  goes  to    b^, 
these    kinds    of   trusts.     It    is    such    a    general    fftle    ffy- 
never  deceives ;  a  general  rule  to  which  there  ia/  no  61- 


r. 
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ception,  add  that  is  this;  the  law  never  implies — the 
Court  never  presumes  a  trust,  but  in  case  of  absolute 
necessity.'*  The  doctrine  of  resulting  trusts,  we  learn 
from  Mr,  Story,  (Eq.  J.,  sec.  1195.)  is  based  on  prin- 
ciples ef  equity;  the  office  of  such  a  trust  is  to  pre- 
vent the  party  upon  whose  "conscience"  the  trust  is 
"forced"  from  protecting  himself  by  the  technical  rules 
of  the  oommon  law,  "in  cases  of  meditated  fraud,  imposi- 
tion, &c."  This  being  so,  shall  the  jurisdiction  of  a 
Court  of  Chancery  be  invoked  to  declare  and  support  a 
trust  upon  an  instrument,  the  object  of  which  is  to  de- 
fraud a  husband  of  his  just  rights?  This  is  not  a  case 
for  the  application   of  such  a  doctrine. 

5.  If  a  trust  can  be  created  by  implication,  in  favor 
of  the  said  Levisa,  in  John  H.  Bowen;  and  if,  as  is 
insisted  by  counsel,  the  record  shows  that  John  H.  Bowen 
undertook  to  hold  the  property  as  trustee ;  still.  Major 
Saunders,  having  held  these  negroes  for  more  than  three 
years  adversely  to  the  said*  John  H.,  and  with  the  knowl- 
edge of  said  John  H.,  obtained  by  virtue  of  such  adverse 
holding  a  perfect  title,  both  as  against  the  trustee,  and 
Levisa,  the  cestui  que  trust  8  Hum.  R.,  568 ;  1  Sneed 
B.,  297.  It  cannot  be  presumed  of  Major  Saunders,  as 
was  presumed  of  Davis,  in  the  case  of  Foster  et  al.  v. 
Jordan  et  al.^  2  Swan  R.,  476,  that  he  held  these 
negroes  subject  to  the  title  of  John  H.  Bowen,  or  to  any 
equity  in  his  wife;  the  proof  being  abundant  in  the 
record  of  a  holding  by  him  unmistakably  hostile  to  the 
claims  of  all  persons  whatsoever. 

6.  If  the  legal  title  ever  vested  in  John  H.  Bowen, 
by    an  acceptance     of    the    bill  of   sale  with  an  implied 
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accompanying  trust,   he  could  2K>t  denttde  himself  of  such 
trust,   except  by  decree   of  a  competent   Court 

If  then,  after  accepting  the  trust,  he  simply  declined 
any  active  control  of  the  property,  this  would  not  pre- 
sent a  case  where  the  husband,  by  operation  of  law, 
would  become  trustee  of  the  wife. 

7.  The  doctrine  of  estoppel  can  only  apply  where 
some  declaration  is  made  or  act  done,  to  influence  the 
conduct  of  another  in  his  dealings,  and  which  actually 
leads  him  into  a  line  of  conduct  which  must  be  preju- 
judicial  to  him,  unless  the  party  so  misleading  him  be  pre- 
rented  from  asserting  a  right  in-  conflict  with  his  rights. 
Decherd  y.  Blanton,  8  Sneed  R.,  873;  Ifazell  v.  Odell, 
3  Hill,  219.  To  justify  the  application  of  this  doctrine, 
it  is  material  that  the  party  proposed  to  be  estopped 
should  be  fully  aware  of  his  rights,  and  should  inten- 
tionally or  by  gross  negligence  encourage  or  influence 
the  purchase;  and  that  the  purchaser  should  not  be 
aware  of  the  true  state  of  the  title ;  and  that  the  proof 
showing  all  these  things  shall  be  full  and  satisfactory, 
Morris  t.  Moore  ^  Haneoch^  11  Hum.  R.,  488;  Story 
Eq.  J.,  sec.  886. 

8.  An  examination  of  the  record  will  show  the 
Court,  we  think,  that  the  argument  of  counsel  for  the 
defendants,  that  the  question  now  presented  is  res  judi- 
eatOj  is  barely  plausible,  much  less  conclusive  of  the 
case. 


HsAD  and  Tubner,  for  the  defendants,  contended: 
1.    That  although  the  conveyance  to  John  H.  Bowen 
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on  the  8th  of  March,  1818,  is  absolute  on  its  face, 
yet  it  was  intended  to  secure  the  woman,  Ljdia,  and 
her  increase  to  the  sole  and  separate  use  of  Mrs.  Saun- 
ders; and  that  such  a  trust  can  be  created  bj  parol, 
and  will  be  sustained  by  a  Court  of  Equity.  JSaves  y. 
Gillespie^  1  Swan,  128;  Smitheal  v.  Oray,  1  Hum.,  495; 
Botfd  V.  McLean  and  wife,  1  Ire.  C.  R.,  682,  128 ;  Priteh- 
ard  y.  Wallace,  4  Sneed,  408;  Mias  et  al.  y.  Smith  et 
al,  6  Hum.  33. 

2.  If  such  was  the  object  of  the  conyeyance  of  the 
8th  March,  1813,  and  such  a  trust  can  be  created  by 
parol,  the  title  of  Mrs.  Saunders  was  perfect,  unless  there 
is  something  else  in  the  case  by  which  it  can  be  ayoided. 
Although  the  conyeyance  may  haye  been  made  without 
the  knowledge  or  consent  of  Saunders,  yet  his  unembar- 
rassed circumstances  fully  authorized  the  step.  It  was  a 
meritorious  act,  and  necessary  for  the  protection  of  the 
wife.  It  was  not,  therefore,  in  fraud  of  the  marital 
right.     St.  George  v.   Wake,  7  Con.  Eng.  Ch.  R.,  194. 

Again:  Saunders  fully  recognized  the  yalidity  of  the 
conyeyance  after  the  marriage.  He  ratified  what  was 
done,  and  took  no  steps  during  his  life  to  haye  it  set 
aside.  Its  yalidity  cannot  now  be  questioned.  Bright 
on  Hus.  and  Wife,  228. 

Although  the  legal  title  to  the  slayes  Lydia  and 
increase  was  conyeyed  to  J.  H.  Bowen,  yet  the  slayes 
continued  in  the  possession,  and  under  the  control  of 
Saunders  and  wife,  until  his  death;  but  the  statute  of 
limitations  did  not  yest  title  in  Saunders  for  two  reasons: 

1.  By  the  terms  of  the  trust,  Mrs.  Saunders  had  a  right 
to  the  possession  of  the  slayes.  They  were  intended  for 
her  sole  and  separate  use.      The   possession  of  her  hus- 
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band  could  not,  therefore,  be  adverse.  FoBter  v.  Jordan^ 
2  Swan,  476,  480. 

2.  The  proof  eonclnsiyelj  shows  that  the  slaves  were 
never  adversely  held  by  Saunders.  The  general  under- 
standing of  the  neighborhood;  the  embarrassed  condition 
of  Saunders,  coupled  with  the  fact  that  no  efforts  were 
made  to  take  said  slaves  for  his  liabilities;  and  his  re- 
peated declarations  that  the  slaves  were  not  his,  clearly 
establish   that  there  was  no  adverse  holding. 

We  farther  insist,  that  the  possession  of  Saunders,  if  it 
was  ever  adverse,  was  broken  after  the  death  of  J.  H. 
Bowen«  That  upon  the  refusal  of  Bowen  to  act  as  trus- 
tee, or  upon  his  death,  the  husband,  Saunders,  became 
trustee  for  his  wife  by  operation  of  law;  and  as  trustee 
of  his  wife,  his  possession  could  not  be  adverse.  She 
was  under  the  disability  of  eoverture ;  and  as  between 
the  cestui  que  trust  and  trustee,  the  statute  of  limita- 
tions will  not  run  in  favor  of  the  latter,  while  the  for- 
mer  labors  under  a  disability.  Hill  on  Trustees,  420; 
Hamilton  v.  Bishop*^  Flt/j  8  Yer.,  40-41;  1  Ired.  Eq. 
R.,  423 ;  2  Ired.  Eq.  B.,  321. 

It  is  further  insisted  for  the  defendant,  that  as  a 
decree  has  been  pronounced  recognizing  the  validity  of 
Mrs.  Saunders'  title  to  Lydia  and  increase,  in  a  proceed- 
ing in  which  all  the  persons  now  litigating  were  parties, 
and  the  complainants,  by  their  sworn  answer,  admitted 
the  same  fact,  thej  are  now  estopped  from  controvert- 
ing that  title,  more  eepecially  since  they  do  not  claim 
to  have  been  ignorant  of  the  condition  of  their  title. 
1  Brock.  R.,  126;  JEHiU  v.  Taid,  2  Yer.  469;  10 
Yer.,  471 ;  1  Johns.  Oases,  492 ;  1  Swan,  829 ;  7  Hum. 
408-9. 
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Stokes,  for  the  defendants,  said: 

Major  Saunders  had  no  title  to  Ljdia  and  her  in- 
crease  at  the  date  of  his   will. 

1,  The  slave  Lydia  and  her  increase  were  conveyed 
by  Mrs.  Saunders,  before  her  intermarriage  with  Major 
Saunders,  to  her  brother  John  H.  Bowen,  in  trust  for 
her  sole  and  separate  use,  free  from  Major  Saunders' 
control. 

The  bill  of  sale  is  absolute,  and  apparently  for  a  con- 
sideration; but  nothing  was  paid.  A  trust  to  the  separate 
use  of  a  married  woman  may  be  created  and  proven  by 
parol.  Eave%  v.  Gillespiej  1  Swan,  130.  Such  trust 
may  be  established  by  parol  where  no  consideration  passes 
from  the  grantor.  JSlias  v.  Smith,  6  Hum.,  88.  An 
absolute  bill  of  sale  may  be  converted  into  a  mortgage  by 
parol.      Why  may  not  a  trust  for   a  married  woman? 

A  trust  may^  be  created  and  proven  by  parol  in  re- 
lation to  land,  where  there  is  an  absolute  deed.  6 
Hum.,  99;  8  Hum.,  466;  10  Hum.,  12.  The  7th 
section  of  the  English  statute  of  frauds  is  not  in  force 
here.  The  statute  of  frauds  has  no  application  to  per- 
sonalty. A  valid  trust  of  such  property  may  be  created 
by  parol.      Hill  on  Trustees,   57. 

The  language  proven  by  Mr.  Bowen,  Mrs.  Harper, 
and  Mrs.  Campbell,  is  sufficient  to  create  a  separate 
estate  in  Mrs.  Saunders.  Hamilton  v.  Bishop  ^  Fly,  8 
Ter.  40 ;  Brown  v.  Brown,  6  Hum.,  127 ;  Hill  on  Trus- 
tees, side  pages  420-1,   and  note. 

The  bill  of  sale,  with  this  parol  trust,  cannot  be 
attacked  for  fraud  on  the  marital  rights  of  Major 
Saunders. 
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Major  Saunders  was  insolvent,  and  concealed  the  fact. 
This  would  have  precluded  him  from  setting  it  aside. 
Jordan  y.  Blacky  Meigs'  Rep.,  148.  Major  Saunders 
took  no  steps  to  set  it  aside  in  his  lifetime.  It  cannot 
now  be  done  by  his  legatees,  so  as  to  give  him  the 
title  at  the  date  of  his  will.  Logan  v.  SimmonSj  1  Dev. 
&  Bat.  L.  R.,  13.  His  long  acquiescence  creates  the 
presumption  that  he  ratified  it,  or  had  knowledge  of  it 
before   the  marriage.      1  Lead.  Ca.  in  Eq.,  top  p.  351. 

It  will  be  said  that  Bowen  refused  to  accept  the  title 
with  the  trust,  and  for  this  the  trust  is  inoperative. 
Wm.  R.  Bowen  proves  an  express  acceptance.  Equity 
will  not  permit  the  trust  to  fail  for  want  of  a  trustee. 
When  Bowen  declined — if  he  did  do  so— Major  Saunders 
became  eo  instanti  trustee  for  his  wife.  Hill  on  Trustees, 
side  p.  420. 

If  these  positions  are  correct,  the  question  on  the 
statute  of  limitations  cannot  arise.  Mrs.  Saunders  was 
entitled  to  the  possession  as  cestui  que  trust  Her  hus- 
band  could  not,  by  the  same  possession,  defeat  her  sepa- 
rate estate.  Foster  v.  Jordan^  2  Swan,  476.  Major 
Saunders  set  up  no  adverse  claim  during  the  lifetime  of 
John  H.  Bowen.  On  the  death  of  Bowen,  he  became 
trustee  of  his  wife,  by  operation  of  law,  and  could  not 
then  hold  adverse.  The  husband  can  acquire  no  title 
to  the  wife's  separate  property  by  an  adverse  holding 
begun  after  the  marriage. 

2.  Aside  from  the  idea  of  a  parol  trust,  Major 
Saunders  had  no   title  to  the   slaves  at  his  death. 

Mrs.  Saunders  conveyed  all  her  title  to  Bowen  by  the 
bill  of  sale.  This  conveyance  was  valid  as  against  Major 
Saunders  until  declared  void  by  a  Court  of  Equity ;  which 
13 
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was  not  done.  His  marital  rights  did  not  attach  to  the 
slaves.  Bowen  never  reconveyed  to  Major  Saunders  or 
his  wife.  Major  Saunders  never  had  three  years  con- 
tinuous  adverse  possession   of  the   slaves. 

3.  The  decree  in  the  case  of  Ward^  AdmW^  v. 
Saunden  and  others  is  a  conclusive  adjudication  on  the 
question  of  title  involved  in   this   case. 

It  is  most  apparent  that  Mrs.  Saunders'  title  to 
Lydia  and  her  increase  was  involved,  and  that  the  decree 
fixes  the  title  in  her.  The  decree  is  in  full  force  on 
these  points,  and  is  conclusive  on  complainants.  2  Meigs' 
Dig.,  1473;  10  Yer.  Rep,  471;  2  Yer.  Rep.,  469;  1 
Brock.,  Rep.,  126 ;  1  Johns.  Ca.  492 ;  Story's  Eq.,  Plead., 
p.  791,  note  1.  Complainants  could  have  relied  upon  the 
title  they  now  set  up  as  a  defence  in  the  above  suit ; 
and  having  failed  to  do  so,  they  are  forever  precluded 
from  it.  1  Johns.,  Ca.,  492,  602 ;  see  also  Dyson  v.  Leek^ 
5  Strob.  Eq.  Rep.,  143;  Hurt  v.  ffurt,  6  Rich.  Eq. 
Rep.,  120. 


W.  F.  CooPEB,  Special  J.,  delivered  the  opinion  of 
the   Court. 

The  controversy  in  this  case  is  in  relation  to  a 
certain  negro  slave  named  Lydia  and  her  descendants. 
The  complainants  claim  that  she  was  the  property  of 
their  father,  James  Saunders,  deceased,  and  passed  with 
her  increase  under  the  provisions  of  his  will.  The  de- 
fendants insist  that  she  was  held  in  trust  for  the  sole 
and  separate   use   of  Levisa   Saunders,  the  wife  of  James 
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Saunders;  and  that  she  and  her  increase  were  rightfully 
disposed  of  by  the  said  Levisa,  subsequent  to  her  hus- 
band's death.  The  record  is  voluminous,  and  the  facts 
complicated,  but  we  are  able  to  gather  the  following 
detail  of  events,  in  the  order  of  time  in  which  they 
occurred. 

On  the  23d  of  March,  1813,  James  Saunders  inter- 
married with  the  said  Levisa,  then  Levisa  Bowen.  Un- 
der the  will  of  her  deceased  father,  upon  a  division  of 
bis  estate,  the  said  Levisa  had  received  the  negro 
woman  Lydia,  and  two  children,  Charles  and  Lucinda. 
James  Saunders  was  a  widower  from  the  State  of  Geor- 
gia, with  a  family  of  children  by  his  first  wife,  and,  as 
it  turned  out,  without  property  and  wrecked  in  fortune- 
On  the  8th  day  of  March,  1813,  the  said  Levisa,, 
in  contemplation  of  marriage,  executed  to  her  brother,. 
John  H.  Bowen,  a  bill  of  sale  for  the  said  negroes,, 
purporting  to  be  in  consideration  of  seven  hundred  dol- 
lars, but  in  reality  without  any  consideration  actually 
passing.  The  bill  of  sale  was  in  the  ordinary  form,  and 
was  attested  by  Mary  H.  Bowen,  the  mother,  and 
Catharine  Campbell,  the  sister  of  the  said  Levisa.  The 
circumstances  under  which  it  was  made  will  be  presently 
stated  more  at  large.  This  bill  of  sale  was,  subse- 
quently, at  the  request  of  the  said  Levisa,  and  at  the 
August  Term,  1815,  of  the  County  Court  of  Sumner 
county,  proved  by  the  subscribing  witnesses,  and  regis'- 
tered  in  the  register's  office  of  the  same  county  on  the 
17th  of  November,  1815.  The  record  contains,  alpo, 
another  instrument,  purporting  to  be  a  deed  from  Levisa 
Bowen  to  her  mother,  Mary  H.  Bowen,  for  a  tract  of 
land  in  Sumner  county^   containing  640  acres.     This  deed 
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bears  date  the  10th  of  November,  1811,  purports  to  be 
in  consideration  of  one  dollar,  and  is  attested  by  David 
Campbell  and  John  H.  Bowen,  attesting  witnesses.  Its 
execution  seems  to  have  been  duly  proved  by  these  at- 
testing witnesses,  before  the  Circuit  Court  of  Sumner 
county,  on  the  17th  of  March,  1813,  and  was  registered 
in  said  county  on  the  1st  of  June,  1813.  There  is  no 
proof  in  the  record  in  regard  to  the  object  of  this  deed 
or  the   circumstances   attending   its   execution. 

James  Saunders  and  wife  resided,  for  a  few  months 
after  the  marriage,  at  the  house  of  Mary  H.  Bowen, 
the  mother  of  the  said  Levisa,  and  then  removed  and 
settled  upon  a  part  of  the  land  devised  to  the  said 
Mary  H.  by  her  deceased  husband;  where  they  continued 
to  reside  until  the  death  of  James  Saunders,  early  in  the 
year  1827.  In  the  meantime,  the  negro  Lydia  and  her 
children  continued  in  the  possession  of  James  Saunders  and 
wife,  the  said  Sanders  exercising  the  usual  acts  of  own- 
ership over  them.  Shortly  after  Saunders  and  wife  com- 
menced housekeeping,  Mary  H.  Bowen  furnished  them 
with  a  negro  girl  named  Molly;  and  this  girl  also  re- 
mained with  them  until  the  husband's  death ;  Mrs. 
Bowen,  occasionally,  and  for  a  short  time,  resuming  the 
possession.  In  the  year  1827,  Mrs.  Bowen  also  departed 
this  life,  having  first  made  her  will,  bequeathing  the 
negro  Molly  to  her  daughter  Levisa  for  life,  and  after 
her  death  to  her  children.  John  H.  Bowen  died  on  the 
25th   of  September,   1822. 

James  Saunders  seems  to  have  been  an  industrious 
man,  who  made  a  support  for  his  family,  although  ad- 
dicted to  the  intemperate  use  of  ardent  spirits.  There 
seem  to  have   been  rumors  of  debts  existing  against  him 
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in    the    State    of    Georgia,  upon   old    transactions ;   and 
inquiries  seem .  also   at  one  time  to  have  been  made,  with 
a   view  to  ascertain  the   prospect    of    collecting    some   of 
these   debts.      He    appears     to    have    freely   admitted   the 
fact  that  he   had  been  broken  up  by   unfortunate   specu- 
lations and  endorsements    in    that   State,  and    was  some- 
times   pressed     bj   pecuniary    liabilities    of    more     recent 
creation.     Towards   the   end  of  his    life,    ho    accumulated 
some   property   around  him,  chiefly   in  the   form   of  cattle 
and  fine   stock.     By   his    last    will,    duly  proved  at  the 
February   Sessions,  1827,  of    the   County   Court  of  Sum- 
ner county,  he  gives  his  ^^  little  goods   and  property"   to 
his  wife  Levisa,   to  be  kept   together  to    raise    his    chil- 
dren,  and  for  her  ease  and   comfort,  with  power,  as  each 
child   married,   to   loan  said    child    ^^  what  seems  reasona- 
ble to  spare   of    said  property ;"   and    at    her  death,   all 
the  property  loaned   or  remaining    to   be   equally   divided 
between   his   two   daughters  and    four    sons,   viz. :      Mary 
Hendly,  Tabitha  Moore,  Wm.  Bowen,   James  Yancy,  John 
Henry,   and   Samuel  Adams   Saunders.    No   executor  hav- 
ing  been  named  in  the  will,  Levisa  Saunders  was,  at  the 
same   term   of  the  County   Court,  appointed  administratrix 
with    the     will     annexed,     gave     bond     in     the    penalty 
of  nine   hundred  dollars,    and    returned    an    inventory   of 
personal  effects,  in   which  no   negroes  are  mentioned.     At 
the   expiration  of  the  two  years   allowed  by  law  for   set- 
tling the  estate,    commissioners   were   appointed    to   settle 
with   her ;   and  they  make    settlement    with    her    accord- 
ingly, charging  her  with  9889.68   of    assets,  and  crediting 
her  with  (324.75  of  disbursements;  leaving  in  her  hands 
$14.93    in    money,   and    $260   in  notes    '^  which    cannot 
be  colleeted.'' 
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After  the  death  of  James  Saunders,  his  daughter, 
Mary  Hendly,  intermarried  with  John  W.  Perdue,  and 
then  died,  leaving  her  husband  and  James  Y.  Perdue, 
an  only  child,  her  surviving.  After  her  death,  and  about 
the  year  1836,  James  Y.  Saunders,  one  of  her  brothers, 
departed  this  life  intestate,  and  without  ever  having 
married.  On  the  26th  of  February,  1889,  Tabitha 
Moore,  the  other  daughter  of  James  Saunders,  intermar- 
ried with  Baker  W.  Harris,  and  departed  this  life  in 
1844,  leaving  her  husband  and  three  children  her  surviving* 
Baker  W.  Harris  was  qualified  as  administrator  of  his 
deceased  wife,  and  also,  as  administrator  of  his  deceased 
sister-in-law,  Mrs.  Perdue.  Wm.  B.  Saunders  was  qualified 
as  administrator  of  James  Y.   Saunders. 

After  her  husband's  death,  Levisa  Saunders  continued 
in  the  possession  of  Lydia  and  her  increase,  and  of 
Molly  and  her  increase.  Shortly  after  the  intermarriage 
of  Baker  W.  Harris  with  her  daughter,  she  gave  Harris 
and  wife  a  negro  woman,  a  child  of  Lydia,  named 
Sarah  Ann,  and  her  two  children,  Henry  and  Lydia. 
Harris  and  wife  settled  in  Wilson  county;  and  the  said 
Levisa  being  anxious  to  follow  them,  her  surviving  sons 
Wm.  B.,  Jno.  H.,  and  Sam'l  A.  Saunders,  and  the  said 
Harris  and  wife  relinquished  to  her  all  their  interest  in 
the  tract  of  land  in  Sumner  county,  on  which  sha  was 
then  living,  and  in  which  she  had  only  a  life  estate 
under  the  will  of  her  mother,  with  remainder  to  her 
children.  In  order  to  effect  a  sale  of  this  land,  her  son, 
Wm.  B.  Saunders,  and  the  said  Harris  joined  her  in  war- 
ranting the  title,  she  undertaking  to  indemnify  them  from 
liability  by  reason  of  the  interest  of  James  Y.  Perdue, 
the  infant  son  of  her   deceased  daughter,   by  a  provision 
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to  that  effect  in  her  will,  which  was  done  accordingly. 
The  land  was  sold,  and  the  said  Levisa  bought  a  part 
of  Harris'  land  in  Wilson  county;  and  paid  him  partly 
in  a  negro  named  Jack,  and  a  negro  woman  named  Caro- 
line, and  her  child  Lydia;  all  of  whom  were  descend- 
ants of  old  Lydia.  The  bill  of  sale  to  these  slaves  was 
made  on  the  20th  of  May,  1848.  The  tract  of  land 
thus  bought,  was,  after  Mrs.  Saunders'  death,  sold  as  a 
part  of  her  estate,  and  the  proceeds  were  divided  among 
her  legatees,  under  the  provisions  of  her  will.  In  the 
year  1843,  Mrs.  Saunders  sold  to  one  Carter,  for  $800, 
a  negro  boy  named  Aleck,  a  son  of  old  Lydia,  the  bill 
of  sale  being  witnessed  by  Wm.  13.  Saunders,  one  of 
her  sons ;  and  the  sale  having  been  made  with  the 
knowledge  and  approbation  of  the  other  sons,  two  of  the 
sons  expressly  telling  the  purchaser  that  their  mother 
had  the  absolute  title  to  Lydia  and  her  descendants;  and 
stating  at  the  same  time,  that  she  had  only  a  life 
estate  in  Molly  and  her  increase.  Upon  this  subject,  the 
proof  is  entirely  conclusive  that  Mrs.  Saunders  and  her 
sons  considered  Lydia  and  her  increase  as  the  exclusive 
property  of  Mrs.  Saunders,  and  Molly  and  her  increase 
ZA  only  belonging  to  Mrs.  Saunders  for  life,  under  her 
mother's  will.  After  all  these  gifts  and  sales,  Mrs. 
Saunders  still  had,  at  her  death,  old  Lydia  and  Nelson, 
Lucinda  and  Mary  Gray,  her  children  and  six  or  seven 
of  Lydia's  grand-children. 

Mrs.  Saunders  died  on  the  5th  day  of  September, 
1851,  having  made  a  will  directing  that  her  two  servants, 
Lydia  and  Molly,  have  the  privilege  of  living  with 
whomsoever  they  pleased  ;  and  that  all  the  rest  of  her 
negroes  be  equally  divided  between  her   three  sons,  Wm. 
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B.,  John  H.,  and  Samuel  A.  Saunders,  and  her  grand* 
son,  James  Y.  Perdue;  but  providing  that  her  grand- 
son should  not  receive  his  portion  of  the  estate,  unless 
he  signed  the  deed  to  the  tract  of  land  sold  by  her  as 
aforesaid ;  and,  in  the  event  he  failed  to  do  so,  that  his 
share  go  to  the  indemnity  of  those  i^ho  joined  her  in 
the   warranty   of  title. 

In  April,  1852,  Henry  Ward,  as  administrator  with 
the  will  annexed  of  Levisa  Saunders,  filed  his  bill  in 
the  Chancery  Court  at  Lebanon,  against  her  sons,  grand- 
son, and  B.  W.  Harris  in  his  own  right,  and  as  ad- 
ministrator of  his  deceased  wife,  and  against  Harris' 
children,  for  a  construction  of  the  will,  and  instructions 
as  to  his  duties;  and  suggesting  as  his  chief  difficulty, 
that  he  did  not  know  what  disposition  to  make  of 
Molly  and  her  increase,  under  the  provisions  of  the  will 
of  Mary  H.  Bowen.  He  also  asks  instructions  as  to  the 
disposition  of  Molly  and  Lydia,  under  Mrs.  Saunders* 
will,  and  of  James  Y.  Perdue's  share,  until  he  should 
comply  with  the  condition  above  mentioned.  To  this  bill, 
a  joint  answer  was  filed  by  Wm.  B.,  John  H.,  and 
Sam'l  A.  Saunders,  and  James  Y.  Perdue  by  Wm.  B. 
Saunders,  as  his  guardian,  admitting  the  facts  stated, 
and  claiming  that  Mrs.  Saunders  had  an  absolute  inter- 
est in  Molly  and  her  increase,  by  virtue  of  the  provi- 
sions of  her  mother's  wUl.  This  answer  contains,  also, 
the  following  clause :  "  Not  only  law,  but  justice  re- 
quires that  the  provisions  of  the  will  of  the  said  Levisa 
shall  be  carried  out ;  because,  during  her  life,  she  had 
given  to  the  said  B.  W.  Harris  negroes  and  other  prop- 
erty, more  in  value  than  will   be   the  legacies  of  respon- 
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dents,  provided  the  proTisions  of  said  irill  are  carried 
out," 

Harris  answers  for  himself,  and  as  guardian  of  bis 
children,  insisting  that  Mrs.  Saunders  took  only  a  life 
estate  in  Molly  and  her  children,  and  that  he,  as  admin- 
istrator of  his  wife,  is  entitled  to  her  interest  in  said 
slaves. 

Various  proceedings  were  had  in  this  cause,  during 
which  it  came  twice  to  this  Court.  (See  Ward  v.  Saun* 
Jersy  2  Swan,  174,  and  3  Sneed,  887;)  and  it  was 
finally  decided  that  Molly  and  increase  passed  under 
Mary  H.  Bowen's  will  to  her  daughter,  Levisa  Saun- 
ders, for  life,  and  after  her  death,  to  her  children;  and 
they  were   divided  accordingly. 

In  the  meantime,  during  the  pendency  of  that  liti- 
gation, on  the  24th  of  June,  1853,  the  original  bill  in 
the  cause  now  before  us  was  filed.  The  bill  is  filed  by 
Wm.  B.,  Jno.  H.,  and  Samuel  A.  Saunders,  and  James 
Y.  Perdue  by  Wm.  B.  Saunders,  his  guardian,  against 
Baker  W.  Harris;  sets  forth  the  will  of  James  Saun- 
ders, deceased;  and  claims  that  Lydia  and  her  increase 
passed  under  its  provisions  to  Levisa  Saunders  for  life, 
and  after  her  death  to  her  children.  It  also  states, 
that  the  negroes  hereinbefore  spoken  of  as  having  been 
given  by  Levisa  Saunders  to  B.  W.  Harris  and  wife, 
were  only  loaned;  and  asks  that  they  and  their  increase 
be  attached,  and,  upon  final  decree,  divided  among  those 
entitled  under  James  Saunders*  will.  Harris  answers, 
setting  forth  his  marriage,  the  gift  of  the  descendants  of 
Lydia  to  himself  and  wife,  the  sale  of  the  negro  Alex* 
ander,  of  the  land  in  Sumner  county,  and  the  proceed- 
ings under  Ward's  bill  as  hereinbefore  detailed,  and  in- 
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sisting  that  Lydia  and  descendants  ^ere  the  absolute 
property  of  Levisa  Saunders,  and  were  not  a  part  of 
James  Saunders'  estate.  The  answer  also  claims  that 
Lydia  had  been  conveyed  by  Levisa  to  her  brother, 
Jno.  H.  Bowen,  in  trust  for  her,  and  that  she  and  her 
increase   had   been  held  in   trust  accordingly. 

On  the  24th  of  June,  1856,  an  amended  bill  was 
filed  for  the  purpose  of  making  Wm.  B.  Saunders,  as 
administrator  of  James  Y.  Saunders,  deceased,  a  party 
complainant,  and  B.  W.  Harris,  as  administrator  of 
Mary  H.  Perdue,  a  party  defendant.  On  the  7th  of 
January,  1857,  James  Y.  Perdue  having  come  of  age, 
was  permitted  to  become  a  defendant  instead  of  a  com* 
plainant;  and  thereupon  he  filed  his  answer  electing  to 
comply  with  the  conditions  of  the  will  of  Levisa  Saun- 
ders, and  to  take  his  share  of  the  estate.  He  insists 
that  complainants,  by  their  answer  to  the  bill  of  Henry 
Ward,  administrator  as  aforesaid,  recognized  the  absolute 
title  of  Mrs.  Saunders  to  Lydia,  and  that  they  should 
be  held  to  this  admission.  He  makes  his  election,  he 
says,  upon  the  supposition  that  Lydia  and  descendants 
belonged  to  his  grandmother;  for  otherwise  there  would 
be  nothing  to  distribute  except  the  proceeds  of  the  land 
sold  and  the  perishable  property;  and  in  that  contingency, 
he  does  not  wish  to  compromit  his  right  to  sue  for  his 
share  of  the  Sumner  county  land. 

Upon  the  hearing,  the  Chancellor  dismissed  the  bill; 
and   the  complainants  have  appealed. 

In  the  view  which  we  have  taken  of  this  case,  it 
was,  perhaps,  unnecessary  to  set  forth  the  facts  with 
the  minuteness  of  detail  adopted,  but  the  statement 
shows  the  light    in  which  the  parties    themselves   viewed 
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the  transactions  the  Court  is  called  to  pass  upon,  and 
tends  to  strengthen  the  correctness  of  the  conclusion  to 
which  we  have   arrived. 

The  rights  of  the  parties  turn,  chiefly,  upon  the  va- 
lidity and  effect  of  the  conveyance  of  Lydia  and  her 
children  to  Jno.  H.  Bowen,  on  the  6th  of  March,  1818, 
On  hehalf  of  the  complainants,  it  is  insisted  that  the 
conveyance  was  a  fraud  upon  the  marital  rights  of  the 
intended  hushand,  and  therefore  void;  that  the  instrument 
was  never  delivered  to  nor  accepted  by  John  H.  Bowen; 
and  that  there  is  not  sufficient  evidence  of  a  trust  to 
the  separate  use  of  Levisa  Saunders.  The  correctness 
of  these  positions  is  denied  by  the  defendants,  and  must 
be  settled  by  the   Court. 

It  is  not  every  alienation  of  the  wife's  property, 
during  the  treaty  of  marriage,  which  can  be  regarded 
as  faudulent,  only  because  the  husband  was  not  a  party 
to  it.  This  was  conceded  by  the  Court  in  Jordan  v. 
Blacky  Meigs,  142;  and  it  was  stated,  in  that  case, 
that  the  meritorious  object  of  the  conveyance,  or  the 
situation  of  the  intended  husband  in  point  of  pecuniary 
means,  would  form  exceptions  to  the  general  rule. 
Whether  there  is  fraud  or  not  upon  the  marital  rights 
must  depend  on  the  circumstances  of  each  case,  the  con- 
veyance of  an  unmarried  wom&n,  although  made  imme- 
diately before  marriage,  being  prima  facie  good.  JEng- 
land  V.  Downsy  2  Bear.,  622.  In  this  case,  the  proof 
leaves  little  doubt  that  James  Saunders  had,  previous  to 
the  marriage,  represented  himself  as  a  man  of  wealth, 
when,  in  fact,  he  was  without  property  and  insolvent. 
It  is,  moreover,  certain  that  although  Saunders  knew  of 
the  existence   of    the  conveyance    shortly  after   the    mar- 
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riage,  he  took  no  step  to  set  it  aside ;  nor  does  he 
seem,  at  any  time  afterwards,  to  have  set  up  a  claim 
to  the  negroes,  except  on  one  or  two  occasions  when 
under  the  influence  of  liquor,  and  with  a  view  to  annoy 
his  wife.  His  creditors  made  no  effort  to  subject  these 
negroes  to  the  satisfaction  of  their  debts;  and  it  is  in 
evidence  that  he  told  some  of  them,  when  interrogated 
upon  the  point,  that  the  negroes  were  not  his,  but  be- 
longed to  his  wife.  Under  these  circumstances,  we  do 
not  think,  either  upon  principle  or  authority,  that  there 
is  any  pretence  for  holding  the  transaction  void,  as  a 
fraud  upon  the  marital  rights  of  the  husband.  Sunt  v. 
MatthewSy  1  Vern.,  408;  St.  Q-eorge  v.  Wake,  1  Myl. 
&  K,  610. 

The  proof  of  the  circumstances  under  which,  and  the 
object  for  which  the  conveyance  to  Jno.  H.  Bowen  was 
made,  is  found  exclusively  in  the  depositions  of  Catharine 
Campbell,  one  of  the  attesting  witnesses  and  a  sister  of 
Levisa  Saunders,  and  of  Wm.  R.  Bowen,  a  brother  of 
the  said  Levisa.  Mrs.  Campbell  is  a  witness  examined 
on  behalf  of  the  complainants.  She  proves  that  the  bill 
of  sale  was  made  at  her  suggestion,  because,  to  use  her 
own  words,  "there  was  a  rumor  that  Major  Saunders 
was  inclined  to  be  dissipated;"  and  "solely  for  the  rea- 
son that  we  thought  in  that  way  we  would  secure  them 
(the  negroes)  to  my  sister  Levisa,  free  from  the  control 
of  Major  Saunders.*'  The  witness  further  states  that 
John  H.  Bowen  was  not  present  when  the  bill  of  sale 
was  executed ;  and  when  informed  of  the  fact,  which,  she 
thinks,  was  not  imtil  after  the  marriage,  remarked  to  her 
"that  it  would  have  been  best  to  have  been  open  and 
above   board,"   and  secured   the  negroes  to  his  sister  by 
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marriage  contract.       "He   did   not  say  to   me,"  adds  the 
"Witness,  "that  he  disapproved  of  the  bill  of  sale,  that   I 
now  remember."      She  further  states  that  the  bill  of  sale 
was  kept  either  by  Mary  H.  Bowen  or  Levisa,  and  was 
subsequently,   at    the    request  of    the  latter,   proved    and 
registered  as  before   stated.      Wm.  R.  Bowen  proves  that 
the  conveyance  was  made  for  the  purpose  of  securing  the 
negroes  for  his  sister  Levisa,  free   from  Major  Saunders' 
debts ;   and  that  he  and   John  H.  Bowen  were  consulted, 
and  advised   his  sister   to   this  course.      The  credibility  of 
this    witness   is    attacked,   not    by   bringing   forward    wit- 
nesses to  prove  that  they  would  not  believe  him  on  oath, 
but  by  showing,  by  the  testimony  of  others,  that  some  of 
the  statements  of  fact  made  by  him  in  his  deposition  are 
not  reliable.     And  it  must  be  admitted  that  the  testimony 
adduced    goes   very  far    towards    establishing    the    point 
aimed   at.      It  will  be  noticed,  however,  that  he  is  fully 
sustained  by  Mrs.  Campbell,  complainants'  own  witness,  in 
his  statement  of  the  object  of  the  transaction.      The  cir- 
cumstances,  moreover,   tend    to   sustain  him  in   his  recol- 
lection   that    John    H.   Bowen  advised,   or,   at    any  rate, 
knew  of  the  existence  of  the  deed   before   the  marriage; 
for  it  is  shown  by  the  certificate  of  probate  to  the  deed 
of  Levisa  to  her  mother  for  the  640   acre  tract  of  land, 
as  before  recited,  that  John  H.  Bowen  was,  on  the  17th  of 
March,   1818,   only  a  few    days  before  the    marriage,   at 
Gallatin,   in  the  county  of  Sumner.      This  fact  is  incon- 
sistent with  Mrs.  Campbell's  recollection  that  he  was  not 
in    the    county   at    the    time  of   the  marriage,   and    was 
shocked  when  he  heard  of  it — not  when  he  heard  of  the 
execution  of  the  bill  of  sale  to  him,  as  was  ingeniously, 
but  erroneously  argued  by  the  complainants*  counsel.      It 
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is  much  more  probable,  and  perfectly  consistent  with  all 
the  facts,  that  John  H,  Bowen  was  shocked  when  he 
heard  of  the  engagement,  and  advised  the  coarse  that 
was  actually  pursued.  We  have  little  doubt,  from  all 
the  facts,  that  John  H.  Bowen  did  actually  assent  to 
the  transaction.  But  whether  he  did  or  not,  it  dis- 
tinctly appears  from  the  testimony  of  Mrs.  Campbell 
that  he  did  not  positively  renounce  the  trust;  and 
without  such  renunciation,  his  acceptance  will,  under  the 
circumstances,  be  presumed.  It  may  be  added  that  his 
acceptance  was  not  so  material  as  seems  to  be  sup* 
posed.  "A  deed  of  trust,,'  says  Judge  Turlet  in 
Field  V.  Arrowsmithy  8  Hum.,  446,  "being  always  made 
for  the  benefit  of  the  cestui  que  trusty  the  s^ssent  of  the 
trustee  is  not  necessary  to  its  validity.  It  is  true  he 
may  refuse  to  execute  the  trust,  but,  in  that  case,  a 
Court  of  Chancery  will  execute  it  for  him ;  and  the 
assent  of  the  cestui  que  truBt  may  be  given  at  any 
time  after  the  deed  is  made,  and  will  always  be 
presumed  in  the  absence  of  proof  to  the  contrary.'* 
These  positions  are  fully  sustained  by  authority.  2  Story's 
Eq.,  1058,  1061;  Co.  Litt.,  113,  a,  note  2.  The  ac- 
ceptance of  the  ce%tui  ^que  trust  in  this  case  is  suffi- 
ciently evidenced  by  the  execution  of  the  instrument. 
The  evidence  of  Mrs.  Campbell  leaves  it  doubtful  in 
whose  hands  the  bill  of  sale  was  left;  whether  it  re- 
mained in  the  possession  of  Levisa  or  her  mother.  It 
is,  however,  wholly  immaterial.  The  execution  of  the 
instrument  for  the  purposes  intended  being  distinctly 
established,  a  formal  delivery  is  not  important.  Farrar 
V.  Bridges,  5  Hum.,  412;  4  Kent  Com.,  455,  1  Meigs' 
Dig.,  p.  219. 
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It  only  remains  to  consider  whether  the  trust  is  suf- 
ficiently made  out.  It  is  not  denied  by  complainants' 
counsel  that  a  trust  in  slaves  may  be  created  by  parol; 
nor  could  it  be  with  any  plausibility.  The  7th  section 
of  the  English  statute  of  frauds  embraces  only  trusts  in 
^Mands,  tenements,  and  hereditaments."  *^yen  in  Eng- 
land, therefore,  a  valid  trust  of  personal  property  may 
not  only  still  be  created,  but,  if  necessary,  established 
by  mere  parol  declarations.  Hill  on  Trustees,  57.  And 
parol  trusts  in  both  lands  and  slaves  have  often  been 
set  up  and  enforced  by  this  Court.  McLanahan  v. 
MeLanahan,  6  Hum.,  99;  Haywood  v.  Unslet/y  8  Hum., 
460;  EnglUh  v.  Tomlinsony  8  Hum.,  378;  HarrU  v. 
Carney's  AdmW,^  10  Hum.,  349;  Eaves  v.  Crillespiey  1 
Swan,  128.  What  effect  the  registry  laws  may  have 
upon  such  trusts,  as  against  third  persons,  we  need  not 
now  stop  to  inquire.  But  it  is  urged  that  the  terms  of 
the  trust  are  insufficient  to  secure  the  property  to  the 
sole  and  separate  use  of  Mrs.  Saunders.  We  cannot 
assent  to  this.  It  is  clearly  shown  by  one,  and  per- 
haps two  witnesses,  that  the  sole  object  of  the  convey- 
ance was  to  secure  the  property  to  Mrs.  Saunders,  free 
from  her  husband's  debts.  This  would  be  sufficient  to 
establish  the  trust,  without  laying  any  stress  upon  the 
nature  of  the  trazusaction  itself,  a  conveyance  by  the 
beneficiary  herself  which  would  be  rendered  wholly  nu- 
gatory, unless  construed  in  the  way  she  intended  it. 
The  trust  was  recognized  by  John  H.  Bowen  and  James 
Saunders,  and,  as  we  have  seen,  by  the  complainants, 
after  their  father's  death.  There  is  no  pretence  for 
claiming  that  any  title  vested  in  Major  Saunders  by 
virtue   of  the    statute  of    limitations.      There   was    never 
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any  adverse  holding  upon  which  the  statute  could  operate. 
The  usual  acts  of  ownership,  which  were  exercised  equally 
over  Molly  as  over  Lydia,  are  not,  under  the  circum- 
stances, entitled  to  any  weight,  as  was  held  by  this 
Court  in  the  analogous  case  of  Foster  v.  Jordan^  2 
Swan,  476.  It  follows,  necessarily,  that  James  Saun- 
ders having  acquired  no  title  to  Lydia  and  her  increase, 
could  convey  none  to  the  complainants  by  his  will. 

This  view  of  the  case  renders  it  unnecessary  to  con- 
sider the  doctrine  of  estoppel  upon  the  defendants,  by 
reason  of  the  proceedings  in  the  case  of  Ward  v.  Saun- 
derSy  as  before  detailed.  It  may  not  be  improper  to 
say,  however,  that  while  it  would  be  di£Scult  to  main- 
tain that  the  complainants  are  estopped  by  anything  in 
that  case  from  setting  up  any  rights  they  might  have 
under  their  father's  will,  since  no  such  rights  were  di- 
rectly or  even  incidentally  involved  in  the  issues  made, 
it  would,  perhaps,  be  equally  difficult  for  the  complain- 
ants to  avoid  the  effect  of  their  admission  that  their 
mother  had  actually  given  away  some  of  the  descendants 
of  Lydia,  eTo  far  as  that  fact  could  operate  upon  their 
rights. 

The  costs  of  the  entire  cause  will  be  divided  equally 
between  the  complainants  and  the  defendants;  and,  with 
this  modification,  the  decree  of  the  Chancellor  is  affirmed. 
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Charles  J.  Goodall  v.  Lavina  Thurman, 

1.  Harriao£  Contkact.  When  void  or  voidable.  A  promise  of  mar- 
riage made  in  consideration  of  illicit  iniereourse  is  void,  and  cannot 
be  enforced.  If  the  plaintiff  is  delivered  of  a  child  after  the  prom- 
ise, not  begotten  by  the  defendant,  or  if  the  defendant  supposed  that 
the  plaintiff  was  modest  and  chaste,  and  it  turned  out  she  was  not, 
he  would  not  be  liable  for  a  broach  of  his  promise  to  marry  her. 

2.  Same.  Evidence,  Seduction.  Under  the  general  issue,  in  an  action 
for  a  breach  of  a  murrintfo  contract,  the  plaintiff  may  give  in  evi- 
dence, in  aggravation  of  damages,  that  she  was  seduced  and  got  with 
child  by  the  defendant. 

3.  Sams.  Same.  Damages,  In  an  action  for  a  breach  of  promise  of 
marriage,  the  damages  to  be  recovered  are  in  the  sound  discretion  of 
the  jury  under  the  circumstances  surrounding  the  case.  They  are  to 
look  to  the  rank  and  condition  of  the  parties,  the  estate  of  the  de* 
fendant,  and  to  all  facts  proven  in  the  cause,  and  award  damages  com- 
mensurate with  the  injury  inflicted. 

4.  Circuit  Coukt.  Charge  to  the  jury.  The  instructions  of  the  Court 
to  the  jury  should  be  confined  to  the  case  made  out  in  the  proof, 
otherwise  the  jury  might  be  misled  by  an  abstract  principle, 
which,  though  correct,  has  no  application  to  the  facts  proved  ;  but  if 
there  is  testimony  tending  to  raise  the  question,  it  is  not  the  province 
of  the  Court  to  determine  whether  it  is  sufficient.  The  Court  should 
state  the  law,  and  leave  to  the  jury  the  determination  of  the  effect  of 
the  evidence. 

6.  New  Trial.  Excessive  damages.  In  trials  at  common  law,  the 
jury  are  the  proper  judges  of  damages ;  and  where  there  is  no  certain 
measure  of  damages,  the  Court  will  not,  ordinarily,  disturb  their  ver- 
dict, unless  on  grounds  of  prejudice,  passion,  or  corruption  in  the 
jury. 

H.  Same.  Relationship  of  a  juror.  A  relationship  by  affinity  is  dis- 
solved by  the  death  of  the  party,  by  a  marriage  with  whom,  the 
relationship  was  created.  Hence,  a  juror  whose  wife  is  dead  is  com- 
petent, although  by  his  marriage  he  was  related  to  one  oi  the  parties 
to  the  suit  within  the  prohibited  degree. 
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for    $6,000.      Motion  for    a    new    trial    overruled,    Tur- 
ner, J.,  presiding.      The   defendant  appealed. 

Head  k  Turner,  and  Bennett,  for  the  plaintiff  in 
erron 

J.  J.  White,  for  the  plaintiff  in  error,  argued: 

1.  The  damages  are  excessive.  It  will  not  do,  in 
our  sympathies  for  the  sex,  to  make  no  distinction  be* 
tween  women,  and  to  place  the  impure  and  vicious  upon 
a  level  with  the  purest  and  most  exalted.  The  proof 
shows,  that  if  the  defendant'  in  error  was  not  actually 
a  courtesan,  her  conduct  was  such  as  to  invite  improper 
approaches;  and  that  it  was  so  doubtful,  both  in  regard 
to  the  contract  of  marriage  and  the  paternity  of  the 
child,  it  was  not  a  case  for  exemplary  damages. 

2.  The  Court  erred  in  the  charge  to  the  jury.  He 
first  supposes  a  case  without  evidence  to  support  it, 
which  is,  in  effect,  an  inflammatory  appeal  to  the  jury. 
But,  2d,  according  to  a  high  authority,  (2  Greenleaf  on 
Ev.,  sec.  256,)  the  damages  to  be  recovered  must  always 
be  the  natural  and  proximate  consequence  of  the  act 
complained  of.  He  says,  "it  has  been  held,  that  in 
assumpsit  for  breach  of  a  promise  to  marry,  evidence  of 
^eduction  is  not  admissible  in  aggi'avation  of  damages," 
and  quotes  several  authorities.  It  is  true,  in  2  Ten- 
nessee  Reports,  234,  the  law  is  intimated  differently  f 
but  the  authority  in  Greenleaf  would  seem  to  be  right 
upon  principle,  for  this  seduction  and  illicit  intercourse 
does  not  naturally  flow  from  a  promise  to  marry^  but 
it   is  an  independent,   vicious   act   on    the   part   of    both* 
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The  law  makes  the  father  responsible  for  the  support 
of  the  child;  but  it  does  not  itend  to  pay  her  on  that 
account*  To  do  so  would  be  to  encourage  licentious- 
ness and  reward  vice.  Hence  it  is  that  the  mere  fact 
of  a  female  having  an  illegitimate  child  affords  her  no 
ground  for  an  action.  To  couple  it  then  with  another 
matter  which  does,  as  a  breach  of  promise  to  marrj, 
cannot  change  the  principle  in  her  favor.  2  Bibb,  341, 
JSarkes  v.  Shain. 

We  think  the  Court  likewise  erred  in  telling  the 
jury  to  ^'inquire  not  what  defendant  can  pay,  but  what 
the  plaintiif  ought  to  receive.'*  If  the  defendant  had 
a  large  estate,  that  might  be  shown  to  increase  the 
damages.  If  he  is  worth  nothing,  would  not  that 
diminish  them? 

The  importance  and  novelty  of  the  case  are  reasons 
for  granting  a  new  trial,  as  said  by  the  Court  in  the 
case  of  Abbott  v.  Seab^Tj  8  Johns.  Cases,  89.  Suits  of 
this  kind  have  been  rarely  brought  in  this  State,  and, 
therefore,  the  law  has  not  been  well  considered  here  iik 
regard  to  them. 


Guild,  for  the  defendant  in  error. 

Baxter  Smith,  for  the  defendant  in  error,  said: 

It  is  insisted  by  the  plaintiff  in  error,  that  a  new 
trial  should  have  been  granted  him  upon  the  ground 
that  James  Ghffin^  a  member  of  the  jury,  was  connected 
by  affinity  to  the  defendant  in  error,    within  the   degree 
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tLat  would  render  him  incompetent  as  a  juror,  comput- 
ing according  to  the  rule  of  the  civil  law.  This  might 
have  been  urged  as  an  objection  to  the  juror's  compe- 
tency when  he  was  first  called;  but  as  no  such  objec- 
tion was  then  made,  and  the  question  of  his  relationship 
was  not  put  to  him,  it  is  too  late  to  rely  upon  this 
ground  for  a  new  trial  after  the  verdict  has  been  ren- 
dered. It  is  submitted,  that  a  presumption  legitimately 
arises,  as  nothing  was  said  about  it  when  the  jury  was 
made  up,  that  the  objection  to  the  competency  of  this 
juror  was  waived,  if  any  existed,  or  that  the  parties 
consented  that  the  juror  might  act.  The  act  of  Assem- 
bly declaring  persons  related  within  the  sixth  degree,  by 
affinity  or  consanguinity,  incompetent  to  act  as  jurors  in 
any  case,  provides  that  the  parties  to  the  suit  may 
waive  any  objection  to  such  incompetency.  Code,  sec. 
4003.  If  any  such  connexion  ever  existed  between  the 
defendant  in  error  and  this  juror,  as  to  render  the  lat- 
ter inc3mpetent  to  set  as  a  juror  in  the  case  of  the 
former;  we  contend  that  such  connexion  had  been  broken 
by  the  death  of  the  juror's  wife,  and  his  subsequent 
marriage.  The  reason  of  the  rule  in  such  case  ceases 
then  to  exist,  for  in  a  majority  of  cases,  as  the  expe- 
rience of  the  world  goes,  a  party's  feelings  are  more 
likely  to  be  adverse  than  too  partial  to  his  or  her  con- 
nexions by  a  former  marriage.  This  objection  is  cer- 
tainly a  ^'nice  and  formal  one,  which  does  not  go  to  the 
real  merits  of  the  case,"  and  for  such,  a  new  trial  will 
not  be  granted.    BL  Com.  B.,  8  marg.,  page,   892. 

2.     There  is  no  error  in    the    charge    of   the    Court, 
n  an   action    for  a    breach    of    a  promise  of   marriage, 
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evidence  may  be  given  of  the  defendant's  impregnating 
the  woman,  in  aggravation  of  damages.     2  Tenn.  R.,  233. 

3.  This  being  a  civil  action  for  damages,  the  Court 
will  not  disturb  the  verdict  of  the  jury  on  the  ground 
of  excessive  damages,  unless  they  are  "flagrantly  out* 
rageous  and  extravagant,  evincing  intemperance,  passion, 
partiality  or  corruption,  such  as  all  mankind  would  at 
once  pronounce  unreasonable.*'  Bayers  v..  Pratty  1 
Hum.,  93.  It  will  scarcely  be  contended  that  the  dama- 
ges in  this  case  evince  any  such  conduct  or  feelings 
upon   the  part  of  the  jury. 

The  damage?  are  within  the  sound  discretion  of  the 
jury,  under  the  circumstances  of  each  particular  case. 
Southard  v.  Rexford^  6  Cowan,  254. 

Can  it  be,  that  the  poor  are  not  as  chaste  as  the 
rich? 


Caruthbrs,  J.,   delivered  the  opinion  of  the  Court. 

This  action  was  for  breach  of  a  contract  to  marry, 
and   the   recovery  was  for  $5,000  damages. 

It  is  insisted  that  the  damages  are  excessive,  and  so 
we  think;  but  whether  to  that  extent  which  would,  un- 
der the  rules  on  that  subject,  authorize  us  to  reverse 
on  that  ground  alone,  is  a  different  question.  There  are 
some  cases  in  which  the  engagement  to  marry  is  used 
for  the  basest  purposes,  by  unprincipled  men,  and  in 
these,  the  damages  cannot  well  bo  too  heavy.  In  this 
case,  proof  was  admitted  tending  to  show  that  the  defend- 
ant succeeded   in  the  seduction    of   the    plaintiff    by   the 
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confidence  inspired  in  that  ^ay.  She  was  certainly  de- 
livered of  an  illegitimate  child,  which  she  charges  upon 
him,  and  insists  that  she  was  induced  to  surrender  her 
virtue  in  consequence  of  his  reiterated  assurances,  that 
he  would  comply  with  his  •  contract  to  marry  her.  This 
is  the  position  assumed  in  the  argument  upon  the  cir- 
cumstances proved. 

But  a  question  of  law  is  here  made,  as  to  the  ad- 
missibility of  evidence  of  seduction  in  a  suit  for  breach 
of  a  contract  to  marry.  The  Court  below  admitted  it, 
in  aggravation  of  damages.  To  show  this  was  error,  we 
are  referred  to  a  passage  in  2  Greenleaf  on  Ev.,  sec.  256, 
where,  in  illustration  of  the  rule,  that  the  damages  to 
be  given  must  be  the  natural  and  proximate  consequence 
of  the  act  complained  of,  he  says,  '^it  has  been  held 
that,  in  assumpsit  for  breach  of  a  promise  to  marry, 
evidence  of  seduction  is  not  admissible  in  aggravation  of 
damages/'   with  a  reference  to   cases. 

The  contrary  was  settled  in  Conn  v.  Wihon,  2 
Tenn.  R.,  284,  as  early  as  1814.  The  Court  say,  "the 
cases  referred  to  in  8  Mass.  R.,  71  and  189  demon- 
strate, that  it  was  proper  to  receive  this  evidence  in 
aggravation  of  damages.  *  *  ♦  Morality  requires  it 
in  order  to  repress  the  libidinous  advances  of  the  male 
sex,  under  dishonest  and  seductive  assurances  of  mar- 
riage." We  are  not  aware  that  this  decision  has  ever 
been  departed  from,  in  practice,  by  our  Courts.  What- 
ever the  opinions  of  elementary  writers,  or  the  Courts 
of  other  States  may  be,  that  is  our  law,  and  we  are 
not  disposed  to  change  it.  A  promise  to  marry  is  not 
unfrequently  one  of  the  base  and  wicked  tricks  of  the 
wily    seducer    to    accomplish    his   purposes,    by   overcom- 
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ing  that  resistance  which  female  virtue  makes  to  his 
unholy  designs.  Whenever  seduction  follows  an  engage- 
ment to  marry,  it  may  well  be  asserted  that  the  prom- 
ise, on  the  part  of  the  man,  was  intended  to  cover  his 
designs  upon  her  virtue,  by  winning  her  affections  and 
confidence.  The  fact  that  the  hypocritical  suitor  is  pre- 
pared to  destroy  her  character,  shows,  conclusively,  that 
it  was  not  his  intention  to  make  her  his  wife.  His 
success  in  the  destruction  of  his  victim,  is,  generally,  the 
result  or  consequence  of  his  engagement  to  marry.  This 
injury,  then,  is  sufficiently  proximate  to  be  taken  into 
the  account  in  estimating  the  damages  in  a  suit  of  this 
description. 

We  fully  concur  with  his  honor,  in  that  part  of  his 
charge  to  which  objection  is  made,  to  the  effect,  that 
if  the  jury  "believed  from  the  testimony  in  the  cause, 
that  the  defendant  entered  into  a  marriage  contract  with 
the  plaintiff,  and  that  he  resorted  to  the  contract  as  a 
means  of  debauching  and  seducing  her,  and  for  the  pur- 
pose of  gratifying  his  lustful  and  brutal  passions,  then 
the  jury  should  give  to  the  plaintiff  exemplary  and  sub- 
stantial   damages." 

Where  no  other  injury  follows  a  breach  of  this  con- 
tract but  disappointed  hopes  and  the  mortification  of 
rejected  love,  the  measure  of  damages  would  be  differ- 
ent, because  honor  and  chastity  are  still  left,  and  the 
injury  may  be  repaired.  But  when  all  is  lost,  happiness, 
honor,  character,  a  case  is  certainly  made  for  ^'  exem- 
plary and  substantial  damages."  That  the  parent  has  an 
action  for  damages  in  this  last  case,  can  make  no  dif- 
ference as  to  the  amount  of  compensation  to  which  the 
sufferer  is    entitled. 
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It  is  objected,  that  there  was  no  proof  in  the  cause 
to  which  this  strong  proposition  in  the  charge  could 
apply.  If  so,  it  was  improper,  as  the  charge  should  be 
confined  to  the  case  made  out  in  the  proof,  and  the  jury 
might,  as  argued,  be  misled  by  an  abstract  principle, 
though  correct,  which  had  no  application  to  the  facts  in 
proof.  But  if  there  was  testimony  tending  to  raise  the 
question,  and  this  cannot  be  disputed,  it  was  not  for 
the  Court  to  determine  whether  it  was  sufficient  or  not; 
it  was  proper  to  leave  that  to  the  jury,  and  declare  the 
effect  in  law  if  established  to  their  satisfaction.  He  did 
nothing  more. 

It  is  contended,  that  as  the  defendant  was  poor,  it 
was  erroneous  in  the  Court  to  charge,  as  he  did,  that  the 
jury  could  not  look  in  the  assessment  of  damages,  to  his 
ability  to  pay.  The  charge  on  this  point,  was,  "that 
the  damages  to  be  recovered  are  in  the  sound  discretion 
of  the  jury,  under  the  circumstances  surrounding  the 
case.  The  jury,  in  assessing  damages,  are  to  in- 
quire, not  what  the  defendant  can  pay,  but  what  the 
plaintiff  ought  to  recover.  They  may  look  to  the  rank 
and  condition  of  the  defendant."  A  man's  poverty  cer- 
tainly should  not  secure  him  from  damages  commensu- 
rate with  the  injury  inflicted.  It  is  enough  that  they 
cannot  be  collected  when  recovered.  The  charge  would,  per- 
haps, have  been  more  full  and  accurate  to  have  made  some 
reference  to  the  estate  of  defendant,  as  a  matter  to  be 
looked  to  in  the  discretion  of  the  jury,  but  error  can- 
not be  predicated  of  this  omission. 

There  is  proof  in  this  record  very  seriously  impeach- 
ing the  character  of  the  plaintiff,  for  want  of  prudence 
and  proper   female  modesty  in  her  intercourse  with  men ; 
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and  80  is  her  sister  Martha,  the  main  witness  in  proving 
the  contract  as  well  as  the  seduction,  convicted  of  many 
contradictions  and  inconsistencies ;  but  on  the  other  hand, 
they  are  well  sustained  in  their  character  and  reputa- 
tion by  many  reputable  witnesses.  All  these  matters 
have  been  passed  upon  by  the  jury,  and  they  have  in 
their  verdict  fully  vindicated  them,  and  it  is  not  for  us 
to  say   that  their  conclusions  were  wrong. 

But  amidst  the  doubts  and  difficulties  in  the  proof  as 
to  the  contract  itself,  and  the  paternity  of  the  child,  we 
think  the  verdict  was  a  very  strong  one.  It  is  right,  in 
this  kind  of  cases,  to  lay  a  heavy  hand  upon  the  foul 
and  deliberate  betrayer  of  a  worthy  woman's  confidence; 
but  there  may  be  danger  of  going  so  far  as  to  hold 
out  a  temptation  to  an  unprincipled  woman  to  seek  her  for- 
tune by  the  too  easy  surrender  of  her  honor,  or  to  avenge 
imagined  wrongs.  The  best  interests  of  society,  and  pub- 
lic policy,  as  well  as  the  cause  of  morality,  may  be  put 
in  jeopardy  by  either  extreme.  Though  it  is  generally 
true,  yet  not  always  so,  that  the  fault  is  entirely  on 
the  side  of  the  man  in  these  unfortunate  occurrences. 
There  may  be  danger,  unless  a  wise  discrimination  is 
observed  by  juries  and  Courts,  between  the  cases,  in 
reference  to  the  character  of  the  parties  and  the  attend- 
ing circumstances,  of  holding  out  a  bribe  in  these  large 
verdicts,  to  the  wicked  and  unprincipled  to  entrap  unwary 
youth,  and  tempt  the  incautious  and  unsuspecting. 

After  all,  we  do  not  feel  authorized  to  grant  a  new 
trial  in  this  case  upon  the  single  ground  of  excessive 
damages,  although  we  consider  the  amount  entirely  dis- 
proportionate to  the  case  made  out  in  the  proof.  The  law 
on   this  subject  is  correctly  laid  down    in    2    Greenleaf, 
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SCO.  255:  "In  trials  at  common  law,  the  jury  are  the 
proper  judges  of  damages;  and  where  there  is  no  cer- 
tain measure  of  damages,  the  Court,  ordinarily,  will  not 
disturb  their  verdict,  unless  on  grounds  of  prejudieej 
passion^  or  corruption  in  the  jury."  To  this  rule  we 
have  conformed  our  practice,  and  it  is  the  only  safe  one 
on  the  subject 

The  Court,  in  his  charge,  gave  the  defendant  the  ad- 
vantage of  every  principle  of  law  applicable  to  the  facts 
proved,  that  could  absolve  him  from  the  obligation  of 
his  contract.  He  told  them  that  if  the  promise  was 
made  in  consideration  of  illicit  intercourse;  if  the  plain- 
tiff was  delivered  of  a  child,  after  the  promise,  of  which 
he  was  not  the  father;  if  he  supposed  her  to  be  mod- 
est and  chaste,  and  it  turned  out  she  was  not,  he  would 
not  be  liable  for  a  breach  of  his  contract  to  marry  her. 

It  is  enough  to  say,  in  reference  to  the  affidavits 
offered  on  the  motion  for  a  new  trial,  that  there  is  nothing 
in  them  to  authorize  it.  The  principle  point  is,  that  it  is 
made  to  appear  by  the  affidavit  of  one  of  the  jurymen,  that 
he  was  related  within  the  prohibited  degree,  by  affinity, 
to  the  plaintiff.  But  his  wife  was  long  before  dead,  and 
that  dissolved  the  relationship,  and  removed  the  disability. 
Independent  of  this,  it  was  perhaps  too  late  then  to  make 
the   question. 

We  are  constrained  to  affirm  the  judgment. 
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James  C-  Sanders  v.  Young  and  McFerrin. 


1.  Pleading.  Pleas  struck  out  Defence  under  informal  plea. 
Immaterial  pleas  may  be  struck  out  by  order  of  the  Court.  But 
if  a  plea  be  improperly  struck  out,  and  a  party  is  permitted,  under 
a  less  appropriate  plea,  to  avail  himself,  fully,  of  all  the  matters  of 
defence  upon  which  he  relies,  the  rejection  of  the  plea  does  not  con- 
stitute error  affecting  the  merits,  for  which  the  judgment  will  be 
reversed. 

2.  Ferry  and  fesrtm an.  LiabHify  of  ferryman.  Common  carrier. 
A  ferryman  is  liable  as  a  common  carrier.  The  keeper  of  a  public 
ferry  is  bound  to  have  a  boat,  safe  and  sufficient,  for  all  the  purposes 
incident  to  his  employment.  He  is  likewise  bound,  at  all  times,  to 
have  a  skilAil  ferryman,  and  a  sufficient  force  to  manage  the  boat ; 
and  to  take  proper  care  of  persons,  and  all  kind  of  property  received 
for  transportation.  And  for  all  loss^»ar  injury  occasioned  by  neglect 
of  these  duties  and  precautions,  he  is  tiable. 


FROM  SMITH. 


Tried  at  the  March  Term,  1858.  Verdict  and  judg- 
ment for  the  plaintiffs,  GoODALL,  J.,  presiding.  The 
defendant  appealed. 

J.  B.  MoORBS,  for  the  plaintiff  in  error. 

S.  M.  Fits,  for  the  defendants  in  error. 

McEiKNST,  J.y  deliYered  the  opinion  of  the  Court. 

This  action  was  brought  against  the  plaintiff  in  error, 
as  keeper  of  a  public  ferry  on  the  Cumberland  river, 
for  the    Yalue  of  a  mule  lost    by  drowning  in    crossing 
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at  said  ferry.  Verdict  and  judgment  were  rendered  in 
favor  of  the  plaintiffs  for  J170  damages.  We  think 
there  is  no  material  error  in   the  record. 

1.  The  several  pleas  of  the  defendant,  which  were 
struck  out  by  order  of  the  Court,  were  all  immaterial, 
except  the  first,  or,  at  most,  amounted  only  to  the  gen- 
eral issue.  The  first  plea  of  the  general  issue,  not 
guilty,  though  not  altogether  unexceptionable  in  point  of 
form,  was,  perhaps,  good  in  substance,  and  not  inappro- 
priate to  the  true  gravamen  of  the  action,  as  laid  in 
the  declaration.  But  though  this  plea  was  improperly 
struck  out,  the  plaintiff  in  error  cannot,  under  the  cir- 
cumstances, ask  a  reversal  of  the  judgment  for  that 
cause;  inasmuch,  as  under  a  less  formal  and  less  appro- 
priate plea — a  sort  of  plea  of  non-assumpsit — he  was  per- 
mitted to  bring  out  and  avail  himself  fully  of  all  the 
various  matters  of  defence  ixpon  which  he  saw  fit  to  rely. 
The  irregularity  complained  of,  therefore,  however  sub- 
ject to  criticism,  does  not  constitute  error  affecting  the 
merits  of  the  cause  for  which  the  judgment  ought  to  be 
reversed. 

2.  There  is  no  error  to  the  prejudice  of  the  plaintiff 
in  the  instructions  of  the  Court.  A  ferryman  is  liable 
as  a  common  carrier.  2  Kent's  Com.,  598;  Story  on 
Bailments,  506,  507.  It  avails  the  plaintiff  nothing,  in 
this  action,  that,  by  an  order  of  the  County  Court,  pur- 
suant to  the  act  of  1842,  ch.  134,  sec.  S,  he  was  excused 
from  having  "hand-rails"  fixed  upon  his  ferry-boat,  for 
the  greater  security  of  "stock."  This  exemption  from 
the  general  requirement  of  the  statute  does  not  diminish, 
or  in  any  way  affect  his  duties  or  liabilities  as  a  ferry- 
keeper   upon  the  general    principles   of  the   common  law. 
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Irrespective  of  the  statute  of  1842,  the  keeper  of  a 
public  ferry  is  bound  to  have  a  boat,  safe  and  sufficient, 
for  all  the  uses  and  purposes  incident  to  his  employ- 
ment. He  is  likewise  bound  at  all  times  to  have  a 
skilful  ferryman,  and  a  sufficient  force  to  manage  the 
boat,  and  to  take  proper  care  of  persons  and  all  kind 
of  property  received  for  transportation;  and  for  all  loss 
or  injury  occasioned  by  neglect  '  of  these  duties  and 
precautions,   he  is  liable. 

Applying  these  principles  to  the  facts  of  the  present 
case,  the  judgment   is  clearly  correct. 

Judgment  affirmed. 


J.  J.  Sugg  v.  Ai  J.  Powell  et  al 

AssiOKif  ENT.  Negotiable  paper.  Notice  to  paym*  not  mcessary.  The 
assignment  of  negotiable  paper  to  a  third  person,  as  collateral  security 
for  a  pre  existing  liability,  is  valid,  and  the  equity  of  the  assignee  is 
superior  to  that  of  a  subsequent  attaching  creditor.  Notice  of  the 
assignment,  to  the  payor  of  the  note,  is  not  necessary  to  perfect  the 
right  of  the  assignee. 

Evidence.  Acta  and  deelarationa  of  the  aesignor.  The  acts  and 
declarations  of  the  assignor  of  a  note,  anterior  to  the  flliDg  of  the  bill, 
are  competent  evidence  in  a  contest  between  an  attaching,  creditor 
and  the  assignee. 


FROM   RUTHERFORD. 


The  complainant,  Sugg,   filed  his  original  bill  attach- 
ing   the  judgment    mentioned    in  the  opinion.      The  de- 
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fendant,  John  Powell,  filed  a  cross-bill,  claiming  that  he 
held  the  note  upon  which  said  judgment  was  founded, 
as  collateral  security  to  indemnify  him  as  surety  on  a 
note  of  A.  J.  Powell  to  one  T.  B.  Marks.  Chancellor 
RiDLBT  decreed  for  John  Powell.      Sugg  appealed. 

£.  A.  Eeeble,  for  the  complainant. 

E.  Cooper  and  AvEirr,  for  John  Powell. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  Sugg,  is  an  attaching  creditor  of 
the   defendant  A.  J.   Powell. 

The  object  of  his  bill  is  to  subject  to  his  debt  a 
judgment  in  favor  of  said  Powell,  against  B.  D.  Holt, 
for  $414.14,  rendered  the  19th  of  May,  1856,  before 
David   Stephens,   a  justice  of  the  peace. 

The  complainant's  bill  was  filed  the  19th  of  June, 
1856. 

It  appears  that  T.  B.  Marks  held  a  note  upon  A. 
J.  Powell,  in  which  his  father,  John  Powell,  and  one 
Clanton  were  his  securities  for  $380,  which,  between  the 
first  and  fifteenth  of  May,  1856,  was  placed  in  judg- 
ment against  John  Powell,  one  of  the  sureties,  before  S. 
G.   Miller,  a  justice  of  the  peace. 

It  is  contended  by  John  Powell  that  the  promiisorif 
note  upon  which  the  judgment  against  Holt  was  taken, 
was,  prior  to  the  rendition  of  said  judgment,  transferred 
and  delivered  to  him  by  A.  J.  Powell,  as  indemnity 
against  the  debt  on  which  he  was  surety  to  Marks; 
and  that    he    was    to    collect   said    note,    and    apply    so 
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much  of  its  proceeds  as  might  be  necessary,  in  pay* 
ment  of  the  debt  to  Marks,  and  in  his  own  discharge 
as  surety.) 

He  insists,  therefore,  that  he  is  entitled  to  priority 
over  the  complainant  Sugg,  so  far  ae  may  be  necessary 
for  his  indemnity. 

The  Chancellor  so  held,  and  ire  concur  in  the  de- 
cree. 

It  is  admitted  in  the  record  that  John  Powell  has 
paid  the  debt  to  Marks.  And  it  is  proved  to  our  sat- 
isfaction that  the  note  upon  Holt,  before  it  was  put  in 
suit,  or  reduced  to  judgment^  was  transferred  and  de- 
livered by  A.  J.  Powell  to  John  Powell,  expressly  for 
his  indenmity. 

This  took  place  more  than  a  month  previous  to  the 
issuance  or  service  of  the  attachment  in  favor  of  Sugg. 

We  are  satisfied  of  this  fact  upon  proof  independent 
of  anything  stated  by  Mitchell  Powell. 

Marks  proves  that  A.  J.  Powell  told  him  he  had 
left  the  claim  on  Holt  in  the  hands  of  John  Powell, 
to  psy  the  debt  to  him;  and  he,  in  effect,  establishes, 
that  when  he  afterwards  saw  John  Powell,  he  had  pos- 
session of  ^the  note,  and  offered  to  let  him  have  it  in  pay- 
ment of  the  debt  due  him. 

Davis,  the  constable,  who  had  the  note  for  collection, 
proves,  that  when  he  received  it  of  Mitchell  Powell,  he 
told  him  it  was  to  go  to  pay  the  debt  to  Marks. 

Parker,  in  April,  1856,  heard  a  conversation  between 
Sugg  and  A.  J.  Powell,  which,  we  take  it,  referred  to 
the  note  on  Holt;  and  the  effect  of  which,  by  Powell, 
was  that  John  Powell  had  and  claimed  the  note  to 
secure  him  against  the  Marks'   debt. 
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Clanton  proves  that  A.  J.  Powell  told  him  he  had 
given  his  father  the  note  on  Holt  to  pay  the  debt  to 
Marks. 

Mitchell  Powell  proves  the  same  thing,  and  that  he 
received  the  note  of  his  father,  as  his  agent,  to  carrj 
to  Davis,  the  constable,  for  collection ;  that  he  placed 
the  note  in  the  hands  of  Davis  for  that  purpose — took 
his  receipt  and  handed  it  to  John  Powell ;  and  that  he 
stated  to  Davis  the  use  to  which  the  note  was  to  be 
applied,  and  that  it  belonged  to  John  Powell  for  the 
purpose  of  paying  the   debt  to   Marks. 

It  is  true  Davis  does  not  remember  that  he  men- 
tioned the  claim  of  John  Powell  upon  the  note,  but 
still  we  cannot  doubt  the  fact  that  the  note  was  placed 
in  his  hands  for  his  indemnity.  All  this  took  place 
previous  to  the  filing  of  Sugg's  bill;  and  the  position 
that  A.  J.  Poweirs  acts  and  declarations,  anterior  to 
that  time,  are  not  evidence  of  John  Powell's  title,  is 
untenable.      1  Greenl.  Ev.,  sections  180,  189,  190. 

The  transfer  of  the  note  to  John  Powell  being  estab- 
lished, it  follows  that  his  equity  is  superior  to  that  of 
Sugg.      Nolen  v.  Crook  et  aZ.,  5  Hum.,  812. 

It  is  said  Holt,  the  debtor  in  the  note,  should  have 
had  notice  of  its  transfer  to  John  Powell ;  and  that,  until 
this  was  given,  his  title  was  not  complete,  and  the  debt 
might  be  attached  by  Sugg  as  the  effects  of  A.  J. 
Powell.  And  to  sustain  this  position  we  are  referred 
to  Clodfelter  v.  Cox,  1  Sneed,  330.  But  the  doqtrine 
of  that  case  has  no  application  to  negotiable  paper,  as 
was  held  by  this  Court  in  the  Mutual  Protection  Imu- 
ranee   Company  v.  Hamilton  et  ah    5  Sneed,  269« 

We  aflSrm  the  decree 
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Chahcert.  Discovery.  Evidence.  If  parties  reduce  the  terms  of 
their  con  tract  to  writing,  and  it  is  left  with  one  of  them  to  copy  for 
the  purpose  of  being  executed,  which,  through  inadvertence  is  omit- 
ted to  be  done,  and  a  suit  at  law  is  brought  by  one  of  the  parties  to 
said  contract,  the  oth«»T  party  is  entitled  to  a  discovery  by  bill  in 
Chancery,  as  to  the  identity  of  the  paper  thus  prepared,  and  as  to 
whether  it  contain?  the  terms  of  the  contract  as  agreed  upon,  to  bo 
used  aa  evidence  in  the  trial  at  law. 


FROM   DAVIDSON. 


This  cause  ^as  heard  apon  demurrer,  before  Fbibr- 
SON,  Chancellor,  at  the  December  Term,  1858.  The 
demurrer  was  disallowed,  and  the  defendants  appealed 
under  section  3157  of  the  Code. 

Cooper  and  Houston,  for  the  complainants. 

Trimblb  and  Demoss,  for  the  defendants. 

McKiNHEY,  J.,  delivered  the  opinion  of  the   Court. 

There  was  a  demurrer  to  the  bill,  which^  on  argu- 
ment, was  disallowed,  and  the  defendants  appealed  under 
sec.  8157  of  the  Code. 

And  the  only  question  necessary  to  be  determined  is, 
whether,  upon  the  facts  charged  in  the  bill,  the  com- 
plainants are  entitled  to  a  discovery  from  the  defendants, 
in  regard  to  the  unexecuted  writing  exhibited  with  the 
15 
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bill,  alleged  to  contain  the  terms  of  the  contract  between 
the    parties. 

The  substance  of  the  bill,  so  far  as  is  necessary  to 
be  noticed,  is,  that  in  October,  1856,  the  complainants 
determined  to  erect  a  building  in  Nashville,  for  a  whole- 
sale dry-goods  house,  and  contracted  with  the  defendants 
to  do  the  carpenters'  and  joiners'  work  of  said  house; 
that'  the  terms  and  conditions  of  the  contract  were 
agreed  upon,  and  reduced  to  writing;  and  that  said 
writing,  which  is  made  an  exhibit,  contains  the  true  and 
entire  contract  as  agreed  upon  by  the  parties ;  and  that 
all  its  terms  were  fully  assented  to  by  the  defendants. 
That  said  writing  was  not  signed  by  the  parties  at  the 
time,  for  the  reason  that  there  were  interlineations  and 
blots  upon  its  face.  And  it  was  mutually  agreed  be- 
tween the  parties,  that  the  complainant,  Elliston,  should 
take  the  paper  and  make  two  copies  of  it  to  be  executed 
by  them,  one  for  each  of  the  contracting  parties. 
But  that  complainant  laid  the  paper  away  in  a  safe,  and 
inadvertently  omitted  to  copy  it.  The  bill  alleges,  however, 
that  notwithstanding  this  neglect,  the  work  was  under- 
taken and  performed  under  said  contract,  and  not  other- 
wise. It  is  further  stated,  that  the  defendants  have 
brought  suit  for  said  work;  and  in  the  bill  made  out 
by  them,  they  claim  some  $1800.00  more,  for  flooring, 
than  by  the  terms  of  the  written  contract  they  are  en- 
titled to  demand.  It  is  alleged  that  there  was  no  wit- 
ness to  the  contract,  as  agreed  on  and  set  forth  in  said 
writing. 

The  bill  prays  for  &  discovery  und^r  oath^  and  also 
to  have  said  written  contract  eet  up  and  executed  specifi- 
cally; or,  that  the  parties  be  required  to   execute  it,   so 
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that  it  maj  be  used*  on  the  trial  at  law,  and  for 
general  relief. 

The  bill  does  not,  in  oar  opinion,  make  a  case  for 
anything  more  than  a  discoTerj,  and  to  that  extent  we 
think  it  ought  to  have  been  entertained.  All  that  can  be 
necessary  or  important  to  the  complainants,  in  their  de- 
fence at  law,  is  to  establish  that  the  writing  contains 
the  true  and  entire  terms  of  the  contract,  as  mutually 
understood  and  agreed  upon  by  the  parties,  as  charged  m 
the  bill.  It  is  true,  that  under  the  statute,  this  discovery 
might  have  been  had  in  the  Court  of  Law  in  which  the 
suit  is  pending.  But  this  does  not  affect  the  jurisdiction' 
of  a  Court  of  Equity.  And,  for  obvious  reasons,  it  may 
have  teen  thought  preferable  to  resort  to  the  latter  tribunal. 

If  the  terms  of  the  entire  contract  were  reduced  to- 
writing,  as  understood  and  assented  to  by  the  parties, 
the  paper  itself  is  certainly  the  most  satisfactory  and' 
reliable  evidence,  even  if  it  were  in  the  power  of  the- 
complainants  to  adduce  parol  evidence  of  its  contents. 
This  much  may  be  said,  without  intending  to  be  under- 
stood  as  intimating  that  it  is  a  higher  grade  of  evidence 
in  the  legal  sense  of  that  term. 

Regarded  as  a  matter  of  evidence  merely,  the  non- 
execution  of  the  paper  is  of  no  consequence.  The  in- 
quiry is,  whether,  as  a  matter  of  fact,  the  paper  con- 
tains the  evidence  of  the  true  agreement.  The  execution 
of  the  paper  would  have  furnished,  at  least,  prima  facie 
evidence  of  that  fact ;  and  its  non-execution  forces  the 
complainants  to  resort  to  other  evidence  of  its  authenticity. 
But  still  the  inquiry  is  the  same.  If  this  view  be  cor- 
rect, the  paper,  if  admitted  by  the  defendants,  would  be 
as  available  for  the    complainants    on    the    trial   at    law,. 
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in  the  state  in  "which  it  is,  as  if  it  were  executed. 
And  they  are  as  much  entitled  to  the  discovery  sought, 
as  they  would  be  to  demand  its  production,  if  in  the 
possession  of  defendants  and  wrongfully  withheld  by  them. 

The  objection,  that  it  is  not  distinctly  alleged  in  the 
bill  that  the  complainants  cannot  otherwise  prove  the 
terms  of  the  agreement,  we  think  is  not  tenable.  As  al- 
ready intimated,  we  think  the  complainants  are  entitled 
to  the  discovery  asked  for,  without  reference  to  the 
inquiry,  whether  or  not  they  have  it  in  their  power  to 
prove  the  agreement  by  parol  evidence.  But,  if  this 
were  not  so,  the  averment  *^  that  there  was  no  witness 
to  said  contract  at  the  time  it  was  made  and  agreed 
upon,"  ought,  upon  demurrer  to  the  bill,  to  be  taken 
as   a   suflScient  answer   to  the   objection. 

We  do  not  mean  to  disturb  the  decision  in  the  case 
of  Whiiesidea  v.  Lafferty^  9  Hum.,  27,  though  it  car- 
ries  the   doctrine  quite  as  far  as  we  feel  inclined  to  go. 

As  regards  the  neglect  of  the  complainants  to  have 
the  contract  prepared  and  executed,  as  agreed  upon; 
whether  it  was  purely  the  result  of  inadvertence  as 
alleged,  or  of  an  intention  on  their  part  to  abandon  the 
contract,  will  be  a  matter  open  for  the  consideration  of 
the  jury. 

Decree  aflSrmed. 
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Chancery  Jurisdiction.  Judgment  Service  of  process.  If  a  judg- 
ment is  rendered  against  a  party  without  service  of  process  upon  him, 
and  by  reason  thereof  he  does  not  appear,  or  make  defence  to  the  ac- 
tion, a  Court  of  Chancery  will  enjoin  such  judgment;  and  it  is  not 
necessary  to  relief  in  such  a  case,  to  show  that  a  valid  defence  could 
have  been  made  by  the  party  if  he  had  been  summoned. 


FROM   DICKSON. 


Chancellor  Pavatt  decreed  for  the  defendant.  The 
complainant  appealed. 

Finbley,  for  the  complainant. 

W.  Lowe,  for  the  defendant. 

Wright,   J.,  delivered  the   opinion  of  the   Court. 

This  is  a  bill  filed  by  the  complainant  to  enjoin  a 
judgment  at  law  recovered  against  him  by  Edwin  Harris, 
the  intestate  of  the  defendant.  The  ground  of  equity 
set  up  in  the  bill  is,  that  complainant  was  never  served 
with  process  in  the  trial  at  law,  had  no  notice  of  it, 
and  never  appeared  or  made  any  defence  to   the  action. 

The  Chancellor  refused  the  complainant  relief,  and  dis- 
missed his  bill. 

In  this  we  think  he  erred.  We  are  satisfied  from 
the  proof  in  this  record,  that  no  process  was  executed 
upon   the   complainant  in   the   action   at  law,  and  that  he 
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did  not  appear  or  make  defence  to  it;  and  in  fact 
had  no  notice  of  the  judgment  until  long  after  its  rendi- 
tion. 

This  being  so,  upon  the  authority  of  the  case  of 
Ridgeway  v.  The  Bank  of  Tennesseey  11  Hum.,  523,  he 
was  entitled  to  relief;  and  it  was  not  material  in  such 
a  case,  to  inquire  whether  the  complainant  could  have 
made  a  valid  defence  if  he  had  been  summoned. 

It  has  been  repeatedly  held  by  this  Court,  that  in 
such  a  case  the  injury  consists  in  the  rendition  of  a 
judgment  against  a  party,  without  notice  and  the  op- 
portunity of  defence;  and  that  it  is  unjust  and  uncon- 
scientious to  attempt  to  enforce  a  judgment  so  obtained. 

We  reverse  the  Chancellor's  decree,  and  decree  for  the 
complainant. 


>^® ?3  Bekjamin  Barnes  v.  Andrew  Gregory. 


Ohancery.  Deeds.  Reformedfor  fraud  or  mistake.  It  is  a  general 
principle,  alike  applicable  at  law  and  in  equity,  that  a  deed  must  be 
held  to  contain  the  true  and  full  contract  of  the  parties,  and  parol 
proof  cannot  be  heard  to  change  or  reform  it ;  but  this  general  rule 
does  not  apply  to  cases  of  fraud  or  mistake  in  the  execution  of  the 
deed.  A  Court  of  Chancery  has  power  to  reform  and  correct  errors 
in  deeds,  produced  by  fraud  or  mistake. 

Samb.  Same.  Sale  in  ^os8  and  by  the  acre.  A  sale  of  land  in  gross, 
in  the  absence  of  fVaud,  is  binding  upon  the  parties  as  to  quantity ; 
but  if  the  sale  is  by  the  acre,  and  it  turns  out  that  there  is  a  mistakcr 
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as  to  the  number  of  acres  settled  for,  either  party  may  have  the  mis- 
take corrected,  and  an  abatement  or  increase  of  the  price,  for  the 
deficiency  or  overplus  in  the  quantity  sold. 


FROM   DAVIDSON. 


Decree  for  the  complainant,  before  Frierson,  Chan- 
cellor, at  the  November  Term,  1858.  The  defendant 
appealed.      The  facts  are  stated  by  the  Court. 

EwiNG  and   Cooper,  for  the   complainant,  said : 

1.  This  case  ¥rould  present  no  difficulty  even  on  the 
bill  and  answer  alone.  The  answer  admits  enough  to 
convict  the  defendant  of  improper  haste,  if  not  actual 
fraud,  in  procuring  the  deed,  and  states  circumstances 
utterly  inconsistent  with  the  defendant's  assertion  that 
the  sale  was  in  gross.  There  is  no  reason  why  the 
trade  could  not  have  been  closed  when  the  4^100  was 
paid,  and  the  $400  note  given,  if  the  survey  was  not 
necessary  for  the  purpose  of  fixing  the  amount  of  the 
purchase  money,  for  which  the  last  note  was  to  be 
given.  The  defendant's  going  away  with  the  surveyor, 
his  admission  that  he  knew  there  were  more  than  thirty 
acres  in  the  tract,  his  coming  with  the  deed  already 
prepared,  and  hot  haste  in  getting  it  executed,  stamps 
the  transaction,  when  taken  in  connection  with  the 
feeble,  helpless  condition  of  the  person  he  was  trading 
with,  as  one  which  the  defendant  should  never  have 
allowed  to  be  spread  upon  the  records  of  the  country 
against  him* 
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2.  But  then  the  proof  is  all  one  way.  Every  wit- 
ness who  speaks  of  the  trade  at  all,  proves  that  the 
complainant  said  and  thought  he  was  giving  $35  an  acre, 
and  that  the  defendant  admitted  that  he  was  to  give 
that  price  per  acre.  It  would  be  monstrous  to  allow 
the  defendant,  under  these  circumstances,  to  take  advan- 
tage of  the  deed  written  by  himself,  and  procured  in  the 
manner  detailed  by  all  the  witnesses,  and  admitted  by 
himself.  The  land  really  contains  fifteen  acres  more  than 
what  the  defendant  has  paid  for,  being  an  excess  equal 
to  one-half  of  the  tract  as  claimed  by  the  defendant. 
There  is  not  a  particle  of  proof  in  the  record  to  sus- 
tain the  defendant  in  his  assertion  that  the  trade  was 
in  gross. 

3.  The  defendant,  however,  relies  upon  the  written 
deed,  and  insists  that  the  instrument  cannot  be  altered 
by  parol  proof,  nor  the  relief  granted  without  such  alter- 
ation. It  might  be  su£Sicient  to  say  to  this,  in  the 
language  of  the  Chancellor  in  delivering  his  opinion,  that 
the  deed  is  not  necessarily  altered  at  all.  It  describes 
the  land,  after  giving  tho  boundaries  correctly,  as  con- 
taining thirty  acres,  more  or  less;  and  all  that  it  is 
necessary  for  the  ^Court  to  do  is,  to  make  the  defendant 
pay  for  what  he  got.  But,  in  addition,  it  would  be  an 
insult  to  the  legal  knowledge  of  the  Court  to  say  more 
than  that  ^^it  is  well  settled  that  parol  evidence  is  ad- 
missible on  the  part  of  either  complainant  or  defendant 
to  reform  a  deed  or  contract  on  the  ground  of  fraud 
or  mistake,  and  to  carry  it  into  execution  as  reformed.'' 
2  White  and  Tudor*s  Lead.  Cases,  part  1,  p.  670,  and 
cases  cited ;  11  Hum.,  416 ;  8  Hum.,  230 ;   1  Hum.  481. 
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Bradford  and  McDonald,  for  the  defendant. 

The  deed  to  the  land  is  the  best  evidence  of  the 
cantract  of  sale,  and  is  supposed  to  contain  all  that 
was  agreed  upon  by  the  parties.  1  Story's  Eq..  §§ 
153-160.  It  is  the  most  solemn  instrument  known  to 
the  law,  and  every  intendment  of  the  law  is  in  favor  of 
its  containing  the  whole  of  the  agreement  of  the  parties. 
And  a  Court  of  Equity  eannot  and  will  not  hear  pafrol 
proof  of  anything  in  regard  to  the  contract  or  agree- 
ment not  contained  in  the  deed,  except  upon  full  and 
satisfactory  proof  of  fraud,  accident,  or  mistake.  1  Story, 
sees.  151  to  164. 

The  complainant  was  put  upon  the  inquiry  by  the 
survey,  and  hcul  the  means  at  hand,  by  the  presence  of 
the  man  who  made  the  survey,  to  ascertain  the  precise 
quantity.  He  did  not  avail  himself  of  the  opportunity, 
and  the  Court  will  not  now  do  for  him  that  which, 
through  his  gross  negligence  and  inattention  to  his  own 
interest,  he  did  not  do  for  himself.  Trigg  v.  Mead,  5 
Hum.,  629;  Story's  Eq.,  §§  from  146  to  151,  and  notes 
to  146. 

The  Court  will  see  that  this  is  an  application  by  a 
vendor  against  Lis  vendee  for  relief,  for  an  excess  in  the 
quantity  of  land  conveyed.  All  the  cases  we  have  been 
able  to  find  reported  are  of  vendees  against  vendors. 
And  we  apprehend  that  the  rules  of  granting  relief  in 
these  cases  would  be  interpreted  more  strongly  against  a 
vendor  than  a  vendee.  Indeed,  we  do  not  see  how  the 
Court  could  grant  relief  in  such  a  case  to  a  vendor 
unless  he  had  reposed  a  tru^t  in  the  vendee;  and  that 
is    not    this    case.      Here    there    was    no    obligation    or 
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trust  on  the  part  of  the  vendee  any  more  than  there 
was  on  the  part  of  a  stranger  to  the  transaction.  1 
Story,  4§  204  to  208 ;   also,  147,  148,  and  149, 


Garuthers,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  sold  to  the  defendant  a  small  tract 
of  land  on  Stone's  river,  in  Davidson  county.  The  deed 
gives  a  description  of  the  land,  and  states  that  it  con- 
tains ^^  thirty  acres  more  or  less,"  and  the  consideration 
$1,050. 

This  bill  is  filed  to  correct  a  mistake  as  to  the 
quantity  of  land,  to  the  extent  cf  fifteen  acres,  and 
claiming  $35  per  acre  for  the  same.  It  is  charged  that 
the  sale  was  by  the  acre,  and  the  quantity  to  be  ascer- 
tained by  a  survey;  that  before  the  execution  of  the 
deed  the  survey  was  made  by  one  Hamilton,  and  the 
quantity  ascertained  and  concealed  from  him,  and  his 
deed  obtained,  and  notes  executed  for  the  thirty  acres, 
instead  of  the  true  quantity   of  forty-five  acres. 

The  defendant  denies  that  the  sale  was  by  the  acre, 
but  insists  that  it  was  in  gross;  that  he  was  to  give 
$1,050  for  the  tract;  that  he  was,  by  the  contract,  to 
have  it  as  containing  thirty  acres,  whether  it  were  more 
or  less  than  that  quantity.  He  relies  upon  his  deed 
as  written  evidence  of  the  contract  which  cannot  be 
changed  by  parol. 

The  proof  leaves  no  doubt  upon  the  mind  as  to  the 
contract  having  been  a  sale  by  the  acre,  and  not  in 
gross.      It  is    clearly  established    that   it    was  so  under- 
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Stood  by  both  parties,  both  by  their  actions  and  decla- 
rations, though  the  defendant  sometimes  denied  it.  The 
fact  that  8  surrey  was  to  be  made  before  the  execution 
of  the  last  note  for  the  consideration^  and  the  deed,  is 
almost  conclusiye  of  that  fact.  It  is  entirely  so  when 
combined  with  the  declarations  of  both  parties  at,  before, 
and  after  that  time. 

The  testimony  also  raises  a  strong  presumption  that 
the  defendant  knew  of  the  excess  before  the  writings 
were  drawn  and  signed,  and  concealed  it  from  complain- 
ant. The  facts  are,  that  th^  survey  was  made  by  Ham- 
ilton on  the  day  agreed  upon;  but  the  calculation  was 
not  made  on  that  day,  but  was  to  be  made  out  that 
night,  and  on  the  next  day  the  parties  were  to  meet 
again  at  the  house  of  complainant,  and  execute  the 
writing — the  contract  still  resting  in  parol.  The  sur- 
veyor and  the  defendant  went  and  staid  together  at  the 
house  of  a  neighbor,  and  returned  next  day  about  dinner- 
time, with  the  deed  and  notes  prepared.  The  defendant 
read  over  the  deed,  and  being  in  a  great  hurry,  procured 
it  to  be  signed  by  complainant,  delivered  his  notes,  and 
went  off.  At  the  time  of  signing  the  deed,  complainant 
inquired  whether  the  survey  made  out  more  or  less  than 
thirty  acres;  and  referred  to  the  contract,  that  whether 
more  or  less,  the  price  agreed  upon  was  $85  per  acre. 
The  defendant  asserted  that  he  did  not  know  how  much 
there  was,  but  be  was  to  pay  $1,050  for  the  tract,  or 
985  per  acre  for  thirty  acres,  without  regard  to  the 
actual  number.  So,  after  a  short  conversation,  he  went 
off  in  haste,  having,  as  he  said,  urgent  business  of  an 
official  character  to  attend  to  at  home,  carrying  the  deed 
with   him.      It  is  impossible  for  the  mind  to  doubt,  from 
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these  facts,  that  he  and  Hamilton  had  made  a  calcula- 
tion upon  the  field-notes  that  night,  at  least,  so  far  as 
to  bo  convinced  that  the  tract  exceeded  thirty  acres, 
and  that  this  fact  was  purposely  concealed  from  the 
complainant.  It  appears  that  the  complainant  was  weak 
and  sickly,  and  about  sixty  years  of  age.  It  may  be 
that  Gregory  said  what  was  literally  true,  when  he  as- 
serted that  he  had  not  made  an  accurate  calculation  of 
the  quantity,  and  that  he  did  not  know  the  exact 
quantity.  But  that  he  did  know  there  were  more  than 
thirty  acres  there  can  be  no  question.  He  should  have 
stated  this  fact  to  complainant,  and  not  suppressed  it 
when  inquired  of  on  that  point;  and  more  especially  as 
he  was  with  the  surveyor,  who  was  acting  for  both  parties. 

But  still  it  is  contended  that  the  deed  must  be  taken 
as  containing  the  true  and  full  contract,  and  that  no 
parol  testimony  can  be   heard   to  change  or  reform  it. 

That  such  is  the  general  rule,  both  at  law  and  in 
equity,  no  one  will  be  heard  to  question.  But  it  is  just 
as  unquestionable  that  this  may  be  done  where  clear 
proof  is  made  of  fraud  or  mistake.  Both  positions  are 
too   familiar  to  permit  a  reference  to  authorities. 

The  power  of  a  Court  of  Equity  to  reform  deeds 
in  cases  of  fraud  or  mistake,  was  exercised  by  this 
Court  in  Williams  v.  Conrad^  11  Hum.,  415;  8  Hum., 
2S0 ;  and  1  Hum.,  433.  The  authorities  are  all  col- 
lected in  White  and  Tudor's  Lead.  Ca.,  vol.  2,  part  1, 
558  to  596. 

But  in  this  case,  perhaps,  it  is  unnecessary  to  resort 
to  the  doctrine  of  reforming  deeds,  by  the  proof  of  mis- 
take or  fraud.  The  deed,  perhaps,  gives  the  boundaries 
correctly  according  to  the  survey,  and  needs    no  change; 
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but  the  statement  of  the  quantity  of  land  contained  in 
those  limits  is  inaccurate,  and  so  is  the  amount  of  the 
consideration.  That  the  consideration  stated  in  a  deed 
is  only  prima  facie^  and  may  be  controverted  by  parol, 
has  been  often  held.  This  deed  is  silent  as  to  the 
disputed  question,  whether  the  sale  was  by  the  acre  or 
in  gross.  To  establish  the  former,  and  obtain  pay  for  the 
whole  quantity  sold,  is  the  object  of  the  bill.  This  fact 
may  be  made  out  by  parol  or  extrinsic  written  evidence. 
At  the  last  term  at  Knoxville,  in  the  case  of  Bently  v. 
Miller  and  Wife^  not  yet  reported,  we  gave  relief  to 
the  purchaser,  Bentley,  upon  the  ground  that  the  sale 
was  by  the  acre,  as  proved  by  extrinsic  evidence,  where 
the  deed  was  like  the  present,  because  of  a  deficiency 
of  acres.  Such  is  the  uniform  course  of  decision  where 
there  is  a  substantial  deficiency,  and  the  contract  by 
the  acre;  or,  even  in  gross,  wheret  here  is  fraud  or  im- 
position. Not  so,  where  the  contract  is  fair,  and  the  sale 
is  by   the  tract  upon  the  judgment  of  the  parties. 

The  same  rule  must  apply,  under  the  same  circum- 
stances, in  favor  of  the  vendor  where  there  is  an  excess, 
for  which,  by  mistake  or  fraud,  he  has  received  no  com- 
pensation, or  has  been  deprived  of  the  benefit  of  his  con- 
tract of  sale  by  the  acre.     Horn  v.  Dentonj  2  Sneed,  125- 

The  complainant,  then,  is  entitled  to  relief  upon  the 
ground  of  his  actual  contract,  the  mistake  in  the  settle- 
ment carried  into  the  writings  executed,  and  for  the 
fraud  of  the  defeadant. 

The  decree  of  the  Chancellor  will  be  aflBrmed  with 
costs,  and  the  cause  remanded  for  further  proceedings 
upon  his  decree,  which  is  in  all  things  correct. 
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Samuel  M.  Allen  et  al  v.  Mary  Barksdalb  et  ah 

1.  Chancery  Practice.  Bill  of  review.  Power  of  Court  over  ita 
decrees.  A  decree  which  is  a  final  adjudication  upon  the  rights  of  the 
parties,  passes  beyond  the  control  of  the  Court  after  the  term  at  which 
it  was  pronounced,  and  cannot  ho  changed  or  altered,  except  upon  a 
bill  of  review  filed  within  proper  time. 

2.  Same.  Same.  Same.  Case  in  judgment  A  final  decree  was  made 
in  1852,  settling  the  rights  of  the  parties  to  certain  slaves.  After  the 
lapse  of  more  than  three  years,  this  bill  was  filed,  alleging  that  said 
suit  was  prosecuted  upon  a  champertous  agreement,  but  the  complain- 
ants were  ignorant  of  it  until  a  short  time  before  filing  of  the  bill. 
Held  ;  the  Court  had  no  power  to  alter  or  change  the  original  decree 
passed  in  1852 ;  that  this  is  not  a  bill  of  review,  and  if  it  was,  it  is  not 
filed  within  proper  time. 


FROM   DAVIDSON. 


The  bin  was  dismissed  upon  demurrer  by  Fribrson, 
Chancellor,  at  the  November  Term,  1858.  The  complain- 
ants appealed. 

J.  S.  Bribn,  for  the  complainants,  said: 

On  the  fact  of  champerty  appearing  in  either  of 
the  modes  pointed  out  in  the  law,  the  suit  must  be 
dismissed.  Weedon  v.  Wallace^  Meigs  R.,  28&  to  296'; 
Vincent  v.  Ashlej/y  5  Hum.,  693;  Webb  v.  Armstrongj 
5  Hum.,  379. 

Are  these  suits  still  pending?  If  so,  then  there  is 
no  further  questions  which  need  be  noticed. 

But  suppose  them  to  have  been  finally  determined.     Yet 
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we  insist  that  the  act  of  the  parties  was  an  open  vio- 
lation of  the  law  of  the  land;  was  a  fraud  upon  the 
rights  of  the  complainants;  and  as  these  faets  were  un- 
known to  complainants,  being  in  the^  breast  of  defend- 
ants alone,  until  a  short  time  before  the  filing  of  this 
bill.  They  have  now  the  right  to  be  heard  in  this 
complaint.  Belchev  v.  Belcher^  10  Yer.,  121  to  182; 
Story's  Equity,   187;   Floyd   v.  G-oodxoin,  8   Yer.,  484. 

This  case  put  in  issue  the  title  of  property  acquired 
by  a  champetous  agreement.  The  Judge  charged  the 
jury  on  this  point,  and  the  Supreme  Court  say  it  is 
correct.  See  the  principles  of  this  case,  and  the  authori- 
ties cited. 

The  doctrine  is  well  understood,  that  a  contract  pro- 
cured in  violation  of  a  public  law,  is  void  at  the  in- 
stance of  the  party  injured.  Brim  v.  WiUiaoMonj  6 
Howard,  Miss..  R. 


Yenable  and  Tbimble,  for  the  defendants. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  cannot  be  sustained,  and  the  Chancellor 
acted  very  properly  in  dismissing  it  upon  demurrer. 

It  appears  that  Wm.  Scruggs  and  Mary  Barksdale, 
in  the  year  1852,  by  various  decrees  in  the  Chancery 
Court  at  Nashville,  in  several  difierent  suits  against  the 
complainants,  succeeded  in  establishing  their  title  to  a 
large  number  of  slaves. 

These  decrees  were  appealed  from  and  affirmed  in  the 
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Supreme  Court  of  the  State,  and  the  causes  remanded, 
to  the  end,  the  decrees  might  be  executed. 

The  slaves  were  claimed  under  the  will  of  James 
Scruggs,  who  had  bequeathed  them  to  Finch  Scruggs 
for  life,  with  remainder  to  Wm.  Scruggs  and  Mary 
Barksdale;  and  the  effect  of  the  decrees  was  to  estab- 
lish their  title  to  the  slaves;  and  that  complainants, 
who  were  defendants  in  these  suits,  should  give  bond 
and  security  to  have  them  forthcoming  for  delivery,  to 
said  Wm.  Scruggs  and  Mary  Barksdale  at  the  death  of 
Finch  Scruggs,  the   tenant  for   life. 

The  defendants  in  said  suits  unite  as  complainants  in 
this  bill,  and  file  it  more  than  five  years  after  the 
rendition  of  said  decrees,  for  the  purpose  of  impeach- 
ing  and   setting   the   same   aside* 

The  ground  upon  which  this  is  asked  to  be  done  is, 
that  the  said  Wm.  Scruggs  and  Mary  Barksdale,  prior 
to  the  institution  of  the  suits  by  which  they  obtained 
said  decrees,  had  entered  into  a  champertous  agreement 
with  Phineas  T.  Scruggs,  to  divide  the  slaves  with  him 
when  recovered;  and  that  under  this  agreement  the  said 
decrees  were  had  in  the  names  of  said  Wm.  Scruggs 
and  Mary  Barksdale.  The  complainants  allege  they  would 
have  made  the  defence  of  champerty  to  said  suita,  but 
were  ignorant  of  it  until  within  a  short  time  of  filing 
this  bill. 

In  other  words,  the  ground  assumed  is,  that  they 
Juid  a  defence  to  the  suits  of  Wm.  Scruggs  and  Mary 
Barksdale,  but  did  not  know  it,  and  now  ask  that  these 
decrees  be  set  aside  to  enable  them  to  make  it  This 
cannot  be  permitted. 

These  decrees  were  final  adjudications  upon  the  rights 
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of  the  parties,  and  after  the  adjournment  of  the  Terms 
at  which  they  were  pronounced,  passed  beyond  the  con- 
trol of  the  Chancery  Court,  and  cannot  be  altered  or 
changed.  Overton  v.  BigelozOj  10  Yer.,  48-52-53 ;  1 
Johns.  Ch.  R.,  543. 

It  is  not  pretended  that  this  is  a  bill  of  review. 
And  if  it  was,  it  is  out  of  place  and  comes  too  late. 

Decree  affirmed. 


Jbssbb  Arlbbqb  v.  6-  W-  Whitb  et  al. 


1.  Attachment.  Prior  equity.  Fund  in  ihe  hands  of  a  creditor,  A 
person  baving  a  debt  against  another,  and  being  in  debt  to  him  a 
larger  amount,  cannot  collect  the  amount  due  him  until  the  debt  due 
his  creditor  is  paid.  A  creditor  of  such  person  occupies  no  higher 
ground,  and  cannot,  bj  attachment,  subject  the  debt  due  from  such 
person  to  the  satisfaction  of  his  claim,  until  the  debt  due  the  former 
is  p«id. 

2.  Same.  First  attachment  holds.  If  a  person  attaches  a  fund  in  his 
hands  belonging  to  his  debtor,  his  attachment  will  have  priority  over 
a  subsequent  attaching  creditor. 


FROM   FRANKLIN. 


RiBLETy  Chancellor,  pronounced  a  decree  for  the  de- 
fendant, Frizzell,  at  the  November  Term,  1858.  The 
complainant  appealed. 

Mbtgalf,   for  the  complainant. 
16 
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CoLYAR  and  Tvrney,   for  the  defendantB. 
Wriqht,  J.,  delivered  the  opinion  of  the^  Court. 

In  this  cause,  we  think  the  Chancellor's  decree  i» 
proper   upon  two   grounds. 

First.  The  defendant,  George  W.  White,  at  the  time 
complainant  filed  his  bill  and  had  his  attachment  served, 
was  indebted  to  the  defendant,  John  Frizzell,  in  a 
greater  amount  than  he  owed  White;  and  complainant, 
as  an  attaching  creditor  of  White,  upon  general  princi- 
ples, cannot  take  the  fund  belonging  to  him,  from  the 
hands   of  Frizzell,   until  the   debt   due   the    latter  is  paid,. 

White  himself  cannot  do  so,  and  complainant  is  upon 
BO  higher  ground.  This  view  of  the  case  is  sustained 
by  the  principles  decided  in  Nolen  v.  Crook  et  al.y  5 
Hum.,  312,  and  Fay  v-  Reager^  Ex'r,  et  al,  2 
Sneed,  200. 

Seconds  Frizzell  had  attached  the  fund  belonging  to 
White,  in  his  own  hands,  to  secure  the  debt  due  him, 
before   complainant  filed  his  bill.     This  gave  him  priority. 

The  objections  made  here  to  the  attachment,  by 
complainant's  counsel,  are  not  of  a  character  to  make 
it  void.  They,  at  most,  make  the  proceeding  erroneous 
and  subject  to  abatement  upon  the  plea  of  the  defendant, 
White,  and  might  be  amended.  Code  of  Tennessee, 
sections  3475,  3476  and  3477;  2  Swan,  107;  PoHer  v. 
Parteey  7  Hum.,  168. 
We  affirm  the  decree. 


DECEMBER  TERM,  1868.  243 


W.  T.  Dortch  ei  at,  v.  R.  H.  Prwior,  for  the  use,  &c. 


W.  T.  Dortch  et  ah  v.  R.  H.  Frasier  for  thb  usb,  &c. 


Bills  amd  Kotjcs.  Transfer  iy  delivery.  When  disposed  «/  hy  the  as- 
signee. If  one  person  accept  a  bill  of  exchange  for  the  accommoda- 
tion of  another,  and  before  ito  maturity  such  person  delivers  to  the 
acceptor  notes  in  the  place  of  money,  with  an  unlimited  discretion  to 
make  such  disposition  of  them  as  might  be  thought  proper  to  enable 
him  to  meet  the  payment  of  the  bill  soon  falling  due ;  and  upon  the 
maturity  of  the  bill,  the  acceptor,  not  having  made  any  disposition  of 
the  notes,  pays  the  same ;  he  can  make  a  valid  disposition  jf  said 
notes  to  reimburse  himself  the  amount  paid  out  of  his  own  funds. 


FROM   MONTQOMERT. 


Verdict  and  judgment  for  the  plaintiff,.  Davidson,  J., 
presiding.  The  defendants  appealed.  The  facts  are  stated 
in  the  opinion   of  the   Court. 

Baily  and  House,   for  the   plaintiffs  in  error. 

Harrel,  for  the  defendant  in  error,  said : 

No  question  is  better  settled  in  this  State,  than  that 
a  party,  for  whose  accommodation  paper  is  indorsed 
without  any  restriction  as  to  the  use  to  be  made  of  it, 
may  transfer  it  in  payment  of  a  pre-existing  debt,  or 
as  collateral  security  for  the  loan  of  money  or  credit. 
Ktmbro  v.  Lythj  10  Yer.,  417,  and  awthorities  there 
cited. 

In  this  case  the  note  was  indorsed  for  the  accom- 
modation of  the  makers,  without  restriction  as  to  the  use- 
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to  be  made  of  it,  and  was,  by  the  makers,  transferred  to 
Frazier  to  indemnify  him  for  accommodation  acceptances 
for  the  defendants,  but  this  point  is  not  seriously  con- 
tested by  the  defence,  but  it   is   insisted : 

2.  That  Pritchett  passed  the  notes  to  Frasier  to 
raise  money  on,  and  that  he  took  them  encumbered  with 
this  condition,  and  could  not  use  them  in  any  other 
manner   than   the   one   designated. 

Now  it  is  admitted,  that  where  paper  is  transferred 
for  a  specific  purpose,  it  cannot  be  used  by  the  holder 
for  any  other  purpose  than  that  designated;  but  the 
Court  will  not  attach  any  technical  meaning  to  the 
terms  employed  in  the  transfer,  but  will  look  only  to  a 
substantial  compliance  with  the  conditions  attached  to  it. 
The  inquiry  is,  did  the  paper  substantially  answer  the 
erds  for  which  it  was  transferred,  and  not  whether  it 
was  done  in  the  precise  manner  indicated.  War  dell  v. 
Howell,  9  Wendell,  170;  Chitty  on  Bills,  12  Amer.  from 
9  London   edition,   239,   note  2d. 

The  language  employed  in  the  transfer  in  this  case 
was,  "You  caTi  relieve  yourself  by  raising  money  on 
the  notes."  The  act  done,  was  to  pass  the  paper  to 
A.  J.  Frasier  to  meet  debts  of  his  own,  to  enable  him 
to  appropriate  his  own  funds  to  the  payment  of  the 
bill.  This  was  a  substantial  compliance  with  the  terms; 
it   answered  the   end;  it  relieved   him. 

8,  It  will  be  seen  from  the  letter  of  Frasier  of  the 
22d  of  November,  which  is  evidence  in  the  record,  that 
Frasier  paid  the  bills  of  the  11th  and  13th,  before  the 
maturity  of  the  note,  and  while  it  was  yet  in  his 
possession.  Now  it  is  laid  'down  in  Ohitty  on  Bills,  page 
239,   that  If   paper   be  transmitted  40  a  party  to  get  it 
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discounted  and  take  up  other  bills,  and  he  fail  to  get 
it  discounted,  but  pay  the  other  bills  with  his  own  means, 
he  may  retain  the  transmitted  bill  for  his  indemnity, 
and  sue  the  indorsers  thereon.  If  he  have  a  right  to 
sue,  he  must  also  have  the  right  to  transfer,  for  both 
depend  upon  his  property  in  the  bill.  This  is  the  case 
at  bar. 

4.  The  suit  being  in  the  name  of  R.  H.  Frasier, 
for  the  use  of  A.  J.  Frasier,  of  course  the  right  of 
recovery  must  depend  upon  R.  H.  Frasier's  title,  and 
no   question  can  arise  as  to  the   title  of  A.   J.  Frasier. 


McKiKNEY,  J.,  delivered  the  opinion  of  the   Court. 

This  was  an  action  of  assumpsit  upon  a  promissory 
note  for  J1250.00,  made  by  the  firm  of  W.  E.  Newell 
&  Co.,  payable  to  Jordan  Eldridge  &  Co.,  at  four 
months,  and  indorsed  in  blank  by  the  payees,  and  also 
by  W.  T.  Dortch.  The  makers  and  indorsers  were 
jointly  sued,  and  a  recovery  had  against  them;  but  only 
the   indorsers   have  appealed. 

It  appears  that  R.  H.  Frasier,  of  New  Orleans, 
accepted  two  bills  of  exchange,  of  five  thousand  dollars 
each,  for  the  accommodation  of  W.  E.  Newell  &  Co., 
of  Clarksville,  Tenn.,  the  first  of  which  fell  due  on  the 
11th  of  November,  1856,  and  the  other  on  the  14th  of  De- 
cember following.  There  being  no  funds  in  the  hands  of 
the  acceptor  to  meet  the  bill  first  due,  J.  H.  Fritchett, 
(»ne  of  the  firm  of  Newell  &  Co.,  addressed  a  letter  to 
Frasier,   the  acceptor,   sometime   after  the   1st  of  Novem- 
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ber,  1856^  enclosing  the  note  sued  on,  and  another 
promissory  note  for  $4,000.00,  and  stated  therein,  "that 
he  was  not  able  to  send  the  money  to  pay  the  bill; 
but  he  (Frasier)  could  relieve  himself  by  raising  money 
on  the  notes  which  were  enclosed."  It  seems  that  no 
directions  were  given,  nor  were  any  restrictions  imposed 
as  regards  the  mode  in  which  the  notes  were  to  be 
used  or  disposed  of  by  Frasier;  the  foregoing  statement 
in  Pritchett's  letter  being  all  that  was  said  upon  the 
subject. 

It  seems  that  the  notes  did  not  reach  Frasier  until 
the  15th  of  November,  and  after  he  had  paid  the  bill. 
On  their  reception,  Frasier  wrote  to  Pritchett,  stating 
that  the  notes  were  worthless  to  him,  for  the  purpose 
of  raising  money  on  them,  as  "country  paper"  would 
not  command  money  in  the  market,  and  urging  a  remit- 
tance of  the  money,  but  retaining  the  notes.  In  a  few 
days  afterwards,  to-wit,  on  the  18th  of  November,  1856, 
the  firm  of  W.  E.  Newell  &  Co.,  failed,  and  made 
an  assignment  of  their  effects  for  the  benefit  of 
creditors. 

Sometime  after  Frasier  received  said  notes,  the  date 
is  not  shown  in  the  record,  he  disposed  of  the  note 
sued  on  for  his  own  individual  benefit,  by  transferring 
it,  by  delivery,  to   the   plaintiff,  A.   J.   Frasier, 

The  question  submitted  for  our  determination  is^ 
whether,  as  between  Frasier  and  the  indorsers,  the  for- 
mer acquired  such  an  interest  in  the  note  as  entitled 
him  to  appropriate  it  to  his  own  use,  or  to  maintain 
an   action  thereon. 

It  is  certainly  well  settled,  that  where  a  bill  or  note 
has    been    delivered    to    a    person    as    agent,    or    for  a 
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special  purpose,  he  and  all  other  persons  taking  the 
same  with  a  knowledge  of  the  facts,  mast  apply  it  accord- 
ingly. As  where  a  bill  or  note  has  been  received  by 
the  plaintiff  to  be  discounted,  he  cannot  apply  it  to  his 
own  use  in  satisfaction  of  a  debt;  and  if  he  pays  it 
away  in  discharge  of  a  debt  of  his  own,  he  will  be  lia- 
ble to  the  party  from  whom  he  received  it,  in  the  same 
manner  as  if  he  had  discounted  the  bill,  and  cannot 
avail  himself  of  a  set-off.  Chitty  on  Bills,  (Ed.  of  1854,) 
72,  198,  marg. 

But  this  principle,  we    think,   has    no    application  to 
tae  case  before  us.     The  notes  were  delivered  to  Frasier, 
generally,   in   the  place   of  money,  with  an  unlimited  dis- 
cretion  to   make  any   such   disposition   of    them   as   might 
be    thought    proper,    to    enable  him     to    meet   the  pay- 
ment of  the  bill   soon  falling    due.      The    object   of    the 
delivery    was    to    "relieve"    Frasier.       And    if    Frasier 
might  have  made  a  valid  disposition  of  the  notes,  before 
the    maturity  of  the    bill,   to    raise    money  to    meet  its 
payment;  surely,  he   might,  after  being  compelled  to  pay 
the   bill,  make   an  equally  valid  disposition  of    the   notes 
in   order  to  reimburse  himself  the  amount  paid  out  of  his 
own   funds.     It  is   expressly  laid  down  in  Chitty  on  Bills, 
page  289,  that  if  a  bill  be  transmitted  to  a  person  to  get 
discounted,  and  take  up   another  bill  to  which  he   was  a 
party,  and  he  do  not  succeed  in    getting    such    bill    dis- 
counted, but  pays  the   other,    he    may  retain    the    trans- 
mitted  bill   and   sue  the  parties  thereto,   in    order  to   re- 
imburse   himself     the    amount    of     the    bill    which    he 
took   up. 

The  statement  of    Frasier,    that    the    notes    were  not 
available  for  the  purpose  of    raising  money  in  the   mar- 
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ket,  cannot  fairly  be  regarded  as  equivalent  to  a  refusal 
to  accept  or  retain  the  notes  for  his  own  benefit.  But 
even  if  this  were  so,  he  was  at  liberty  to  change  his 
determination ;  as  it  is  manifest  that  the  notes  were  sent 
with  the  intention  that  the  proceeds  should  be  applied 
for  his  indemnity.  The  failure  of  Newell  &  Co.,  in  the 
aspect  in  which  the  case  is  presented,  can  have  no  in- 
fluence upon  the  determination. 
Judgment  aflSrmed. 


B.  A.  Stone  et  al,  v,  Nanct  Sanders  et  aL 

1.  STATrxK  or  LIMITATIONS.  Act  of  1715,  ch,  48,  J  9,  proieets  heirs 
and  representatives.  The  act  of  1715,  ch  48,  {  9,  is  an  abfiolute  bar 
of  all  claims  of  creditors  after  the  lapse  of  seven  years,  and  it  protects 
heirs  and  dibtrlbutees  as  well  as  administrators  and  executors. 

2.  Same.  Same.  No  exception  as  to  insolvent  estates.  The  statute* 
makes  no  exception  in  favor  of  claims  filed  under  the  insolvent  acts^ 
and  the  Court  can  make  none.     All  are  alike  barred. 

8.  Same.  Same.  Case  in  judgment.  The  intestate  died  in  1848.  His 
administrator  suggested  the  insolvency  of  the  estate.  The  debts 
of  the  complainants  were  filed  under  the  insolvent  acts.  Upon 
settlement  with  the  clerk,  in  1859,  the  administrator  had  only  $08  of 
assets  in  his  hands.  Certain  slaves  were  i>ecovered  by  the  distributeet» 
of  the  intestate,  and  sold  for  division,  in  1856.  In  October,  1857,.  the 
complainants  filed  their  bill  to  subject  the  proceeds  of  said  slaves  to 
the  payment  of  their  debts.  Held,  that  they  were  barred  by  the 
act  of  1715,  and  the  bill  was  properly  dismissed  on  demurrec. 


FROM   STEWART. 


This  cause  was  tried  upon  demurrer,  at  the  April 
Term,  1858,  before  Frierson,  Chancellor,  who  dismissed 
the  bill.      The  complainants  appealed. 
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RoBB  and   Bailt,  for  the  defendants. 
Caruthbrs,  J,,  delivered  the  opinion  of  the   Court. 

This  hill  was  filed  by  two  of  the  creditors  of  B.  H. 
Sanders,  deceased,  to  subject  to  their  debts,  amounting 
to  about  (630,  certain  slaves  in  the  hands  of  defend- 
ants,  as  distributees   of  the   deceased. 

The  bill  states  that  B.  H.  Sanders  died  in  Stewart 
county,  and  Wm.  C.  Rutland  administered  on  his  estate 
in  March,  1848,  and  in  September  of  the  same  year, 
suggested  the  insolvency  of  the  estate,  and  in  May, 
1850,  made  his  inventory,  and  settled  with  the  Clerk  of 
the  County  Court,  showing  the  amount  of  the  assets  for 
distribution  to  be  only  $98. 5&  The  complainants  filed 
their  claims,  which  yet  remain  unpaid,  there  being  no- 
assets  except  the  small  amount  above  reported.  The  bill 
further  charges,  that  there  were  ^^no  assets  to  pay 
them,  until  a  recovery  was  had  of  certain  negroes  of 
said  B.  H.  Sanders,  by  W.  F.  Sanders,  by  his  next 
friend,  A.  Sykes,  against  Mary  Bingham,  Thos.  H.  San- 
ders, amd  Nancy  Sanders.  Your  orators  show  that  said 
negroes,  so  recovered,  were,  by  order  of  your  honor, 
sold  in  order  to  division  among  the  distributees  of  B. 
H.  Sanders,  to  wit,  W.  F.  Sanders,  Thos.  H.  Sanders, 
and  Nancy  Sanders,  the  widow,  on  the  20th  of  June  last, 
for  the  sum  of  $2,000,  to  John  T.  Baily,  on  a  credit 
until  Ist  of  April,  1857.'*  This  bill  was  filed  the  16th  of 
October,  1857 — the  money  being  still  unpaid — ^praying  that 
an  amount  sufficient  to  pay  their  debts  be  retained  in  the 
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hands  of  the  clerk  and  master,  and  so  applied  on  final 
decree. 

This  bill  was  dismissed  on  demurrer,  upon  the  ground 
that  complainants  were  barred  by  the  statute  of  limita- 
tions of  1715,  ch-  48,  sec.  9,  Car.  &  Nich,,  72.  That 
section  is,  "The  creditors  of  any  person  deceased  shall 
make  their  claims  within  seven  years  after  the  death  of 
such  debtor,  otherwise  such  creditor  shall  be  forever 
barred."  This  section  is  in  force,  and  protects  heirs  as 
well  as  administrators  and  executors.  5  Hay.,  1,  28, 
224;  Mar.  &  Ter.,  258,  6  Yer.,  224.  These  decisions 
Iiave  been  constantly  adhered  to,  and  there  are  no  ex- 
ceptions or  sayings  in  this  act. 

The  time  of  delay  is  shown  by  the  bill  to  be  from 
March,  1848,  to  October,  1857 — at  least  nine  years  and 
six  months  from  the  administration.  There  is  no  ex- 
ception in  fayor  of  a  claim  filed  under  the  insolvent 
acts;  and  if  that  could  be  regarded  as  such,  it  could 
not  apply  to  any  case  other  than  assets  subsequently 
acquired  by  the  administrator.  But  this  is  shown  by 
the  bill  to  be  a  case  where  the  heirs,  or  one  of  them, 
recovered  these  negroes,  and  it  does  not  appear  that 
they  were  claimed  as  assets  by  the  administrator,  nor 
that  it  was  his  duty  to  reduce  them  to  possession  as 
such.  But  if  this  did  appear,  it  would  not  change  the 
case,  as  these  creditors,  as  well  as  the  administrator, 
could  have  sued  for  them,  and  had  the  appropriation 
made  to  their  claims.  The  title  to  slaves,  as  we  have 
several  times  held,  passes  to  the  distributees,  subject  only 
to  the  payment  of  debts,  and  the  personal  representa- 
tive can  only  claim  them  for  that  purpose.  1  Sneed, 
865.      These    slaves,    then,   not    being    liable    for    debts, 
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after  seven  years  from  the  death  of  intestate,  are  pro- 
tected in  the  hands  of  the  distributees,  as  well  against 
thi^  creditor  as  the  administrator.  Though  the  debts 
may  be  just,  they  are  lost  by  the  delay  and  negli* 
gence  of  the  creditors,  and  the  defendants  have  an  un- 
incumbered title  to  them. 

The  decree  will  be   affirmed. 


116       67 
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4.  Spkcific  Performakce.  Abatement  of  price.  The  purchaser  of 
land,  if  he  chooses,  is  entitled  to  have  the  contract  specifically  performed 
as  far  as  the  vendor  can  perform  it,  and  to  have  an  ahatement  of  the 
purchase  money  for  any  deficiency  in  the  title  to  the  land.  If  the 
title  is,  in  port,  defective,  the  vendor  cannot  require  the  vendee  to 
annul  the  contract  as  to  the  whole ;  but  the  vendee  may»  if  be  chooses, 
retain  the  land  so  far  as  the  title  is  perfect. 

2.  Sams.  Doubtful  title.  A  Court  of  Equity  will  not  compel  a  pur- 
chaser to  take  a  doubtful  title  to  land.  Before  the  vendor  can  require 
the  purchaser  to  execute  the  contract,  he  must  show  that  he  is  in  an 
attitude  to  make  him  a  good  title. 

3.  Trust  and  Trustee.  Sale  of  land.  Purchase  by  next  friend.  A 
person  assuming  a  fiduciary  relation  toward  another,  in  regard  to 
property,  ia  bound  to  exercise  for  the  benefit  of  the  cestui  que  trusty  all 
the  rights,  powers,  knowledge,  and  advantages  of  every  description, 
which  he  derives  from  the  position,  or  acquires  thereby.  These  duties 
cannot  be  performed  by  a  next  friend,  who  also  becomes  the  purchaser 
of  the  property.  The  two  relations  are  repugnant,  and  a  Court  of 
Chancery  will  not  allow  them  to  be  united  in  the  same  person. 

4.  Case  in  Jugdment.  Land  was  sold  under  the  decree  of  the 
County  Court.  The  next  friend  of  the  minors  became  the  pur- 
chaser. He  subsequently  sold  the  land,  which  passed  into  the  hands 
of  other  parties.  The  complainant  became  the  purchaser  of  the 
land  thus  sold,  but,  before  payment  of  the  purchase  money,  filed  a 
bill  for  a  recision  of  the  contract,  as  to  the  interest  of  said  minors,  be- 
cause of  the  doubtful  character  of  the  title.     Held,  that  the  complain- 
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ant  is  entitled  to  hold  the  land  so  &r  as  the  title  is  perfect,  but  the 
next  friend  of  the  minors  had  no  right  to  become  the  purchaser,  and 
the  sale,  as  to  them,  is  void  ;  and  the  complainant  is  entitled  to  have 
an  abatement  of  the  purchase  money,  to  the  extent  of  the  defect  in 
the  title. 


FROM   OVERTON. 


This  cause  was  tried  at  the  April  Term,  1858,  be- 
fore Van  Dykb,  Chancellor,  who  decreed  for  the  com- 
plainant.    The  defendants   appealed. 

Jones,   for   the   complainant. 

SwoPE,   for  the   defendants. 

Wright,   J.,   delivered  the   opinion  of  the  Court. 

This  is  a  bill  seeking  the  specific  performance  of  a 
contract  for  the  sale  of  a  tract  of  land ;  or,  if  the 
defendant  cannot  make  a  valid  title  to  the  entire  tract, 
that  complainant  may  have  a  decree  for  such  portion  of 
it  as  they  may  be  enabled  to  make  a  title  to,  and 
compensation  or  abatement  out  of  the  purchase  money 
as   to  the  residue. 

This  land  was  purchased  of  defendants,  William  Smith 
and  Jesse  R.  Linder,  by  one  Davis,  at  the  price  of 
$425.00.  To  secure  the  payment  of  which^  he  executed 
to  them  Us  four  notes,  payable  at  ooe,  two,  three  and 
four  years  from  their  date;  the  second  note  being  for 
$125.00,  and  the  other  three  for  $100.00  each.  And 
they  executed  to  him  a  bond,  in  which  they  became 
bound  to  make  him  a  deed  and  title  in  fee  simple,  with 
covenants  of  general  warranty,  to  the  land,  upon  his  pay- 
ment of  the  purchase  money. 
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Afterwards,  the  complainant  purchased  this  contract 
from  Davis,  took  of  him  an  cssignment  of  the  title  bond, 
and  became  bound  to  pay  defendants  for  the  land,  and 
executed  his  own  notes  to  defendants ;  and  Davis,  with 
the  assent  of  defendants^  was  let  out  of  the  contract 
altogether,   and   ceased  to  have  any  further  interest  in  it. 

The  complainant  has  paid  no  part  of  the  purchase 
money,  except  the  first  note,  and  this  was  paid  partly 
in  a  note  upon  Kendall  &  Windle,  for  $99.80,  due  the 
28th  of  September,  1856,  which  he  assigned  to  defend- 
ants, waiving  demand  and  notice,  and  upon  which  the 
sum  of  $15.80  had  been  paid,  prior  to  the  assignment, 
by   the  makers. 

He  seems  to  have  withheld  further  payment  until  it 
was  ascertained  if  defendants  could  make  him  a  title  to 
the  land.  And  in  the  bill  he  prayed  for  and  obtained 
an  injunction  to  restrain  the  transfer  of  the  notes  until 
the  title  was  settled. 

At  the  time  of  filing  the  bill  only  one  of  the  notes 
had  matured,   and    the  last  one  is  yet  to  fall  due. 

This  land  once,  belonged  to  George  Linder,  who  died 
intestate^  aand  it  came  by  descent  to  his  heirs  at  law, 
viz.;  Sarah  Smith,  wife  of  defendant  William  Smith, 
Nancy  Smith,  and  ^lefendant  Jesse  Linder,  children  of  the 
intestate^  who  were  of  age;  and  also  to  the  children 
and  heirs  at  law  of  Milly  Smith,  deceased,  who  was  a 
daughter  of  the  intestate^  and  who  were  infants  and 
without  guardians;  and  each  of  these  heirs  being  the 
owner  of  a  share  of  one-fourth,  as  tenants  in  common, 
the  children  of  Milly  Smith,  in  right  of  their  mother, 
being  also   entitled  to  a  share   of   one-fourth. 
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A  petition  was  filed  in  the  County  Court  of  Over- 
ton county  by  these  heirs,  for  a  sale  of  this  land  for 
partition.  A  decree  was  had,  and  the  land  sold  by  the 
clerk  of  that  Court,  on  the  21st  of  December,  1854 ;  and 
the  same  was  purchased  by  the  defendants,  at  the  price 
of  811.50,  which  appears,  at  that  time,  to  have  been  a 
fair  price;  and  the  title  was  decreed  to  them  by  the 
County  Court.  After  this,  they,  claiming  by  this  decree 
to  be  owners  of  the  whole  tract,  sold  the  same  to 
complainant  in  the  manner  hereinbefore   stated. 

The  children  of  Milly  Smith  were  not  made  defend- 
ants  in  the  petition,  but  united  with  the  adult  heirs  as 
complainants  in  praying  for  the  sale.  They  filed  the 
petition  by  the  defendant,  Jesse  Linder,  as  their  next 
friend.  He  was,  at  the  time,  their  uncle  and  co-heir 
in  the  estate;  and  as  before  stated,  with  William  Smith 
the  husband  of  one  of  the  adult  heirs,  became  a  pur- 
chaser of  the  land  under  the  decree. 

The  complainant  makes  no  question  here  as  to  the 
title  of  three-fourths  of  the  land,  to-wit,  the  shares 
of  Sarah  Smith,  Nancy  Smith,  and  Jesse  Linder,  and 
claims  to  have  that  much  of  the  tract  decreed  him. 
The  defendant,  on  the  other  hand,  maintains  that  he  is 
in  a  condition  to  make  a  title  to  the  whole  tract,  and  that 
if  he  cannot,  complainant  should  have  no  part  of  it; 
but  that  the  sale  should  be  rescinded  if  it  cannot  be 
entirely   executed. 

The  land  has  increased  in  ralue  since  the  sale  un* 
der  the   decree,  and  is  now  worth  $680.00. 

Upon  these  facts,  we  are  of  opinion  that  complain- 
ant is   entitled  to  a  decree  for  three-fourths  of  his  land, 
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and  that  he  is  not  bound  to  accept  the  title  as  to  the 
other  one-fourth. 

It  is  settled  as  a  general  rule,  that  the  purchaser, 
if  he  chooses,  is  entitled  to  hare  the  contract  specifi- 
cally performed,  as  far  as  the  rendor  can  perform  it, 
and  to  have  an  abatement  out  of  the  purchase  money, 
for  any  deficiency  in  the  title  of  the  estate.  2  Story's 
Eq.,  sec.   779;  Paion  v.  Bogert,  1    Ves.   &  B.  R.,   862, 

As  to  the  share  or  one-fourth  belonging  to  the  chil- 
dren of  Milly  Smith,  it  is  not  necessary  for  us  to 
pronounce  conclusively  as  to  the  efiect  of  the  decree 
upon  their  rights.  It  is  enough  for  us  to  say,  that  this 
portion  of  defendant's  title  is  so  doubtful,  that  com^ 
plainant  is  not  bound   to  accept  it. 

It  is  well  settled,  that  a  Court  of  Equity  will  not 
compel  a  purchaser  to  take  a  doubtful  title.  Sebring 
T.   MernereaUy  9   Cowen,   844. 

If  the  decree  of  the  County  Court  be  ever  so  regular, 
we  apprehend  that  Jesse  Linder,  while  holding  the  rela- 
tion of  next  friend  to  these  infants,  could  not,  as 
against  them,  become  the  purchaser  of  their  share  in 
this  estate,  and  hold  it.  Such  a  purchase  would  inure 
to  their  benefit,  and  create  a  trust  in  their  favor,  and 
it  would  be  optionary  with  them  to  claim  the  estate 
from  him,  or  any  one  holding  under  him,  with  notice  of 
the  trust. 

If  this  was  a  case  under  the  Code  of  Tennessee,  the 
purchase  would  be  void,  and  the  infants  might  bring 
ejectment. 

In  section  8389,  a  guardian  or  next  friend,  in  any  suit 
for  the  sale  of  a  minor's  land,  is  prohibited  from  becoming 
a  purchaser  at  the  sale  under  the  decree,  or  at  any  time 
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afterwards,  until  five  years  from  the  removal  of  the  ex- 
isting  disabilities. 

But  we  think,  upon  well  established  principles  of 
equity  existing  in  the  common  law,  such  a  purchase 
would  not  be  allowed  to  stand.  It  is  an  equitable 
maxim,  that  a  trustee  is  disabled  to  purchase  for  his 
own  benefit,  at  a  sale  of  the  trust  property.  The  prin- 
ciple is,  that  a  person  assuming  a  fiduciary  relation 
towards  another  in  regard  to  property,  is  bound  to  ex- 
ercise for  the  benefit  of  his  cestui  que  trust  all  the 
rights,  powers,  knowledge,  and  advantages  of  every  de- 
scription, which  he  derives  from  that  position,  or  acquires 
by  means  of  it. 

It  was  his  duty,  as  the  next  friend  of  these  infants, 
to  see  that  this  property  sold  for  the  highest  price; 
and  his  interest,  as  purchaser  for  himself,  was  to  get  it 
at  the  lowest. 

These  two  relations  were  so  essentially  repugnant, 
that  a  Court  of  Chancery  will  never  allow  them  to  be 
united  in   the  same  person. 

The  principle  is  applied  to  any  one  who  acts  repre- 
sentatively, or  whose  oflice  is  to  advise  or  operate,  not 
for  himself,  but  for  others,  and  embraces  administrators, 
executors,  guardians,  attorneys  at  law,  general  and  special 
agents,  assignees,  commissioners,  sherifis,  and  all  persons, 
judicial  or  private,  ministerial  or  counselling,  who,  in  any 
respect,  have  a  concern  in  the  sale  of  the  property  of 
others.  It  extends  to  sales  by  public  auction,  and  to 
judicial  sales,  as  well  as  to  private  ones;  and  embraces 
all  cases  wherever  a  confidence  is  permitted,  a  duty  is 
assumed,  or  where  one  person  is  placed  in  such  relation 
to  another,  by  the  act  or  consent  of  that  other,   or  by 
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the  act  of  a  third  person,  or  of  the  law,  that  he  be- 
comes interested  for  him  in  any  subject  of  property  or 
business;  and  hence  he  is  prohibited  from  acquiring  rights 
in  that  subject,  antagonistic  to  the  person  with  whose 
interests  he  has  become  associated.  Keech  v.  Sandford^ 
and  notes,  Fox  v.  McKrethj  and  notes.  Leading  Cases 
in  Equity,  47  to  58,  105  to  145, 

And  we  are  not  sure  but  that  these  principles  ap- 
ply equally  to  the  purchase  of  defendant,  William  Smith, 
80  far  as  these  minors  are  affected. 

The  Chancellor  took  this  view  of  the  case  and  we 
affirm  his  decree,  with  costs. 

The  complainant,  so  far  as  be  has  not  done  so,  will 
be  required  to  pay  defendant  three-fourths  of  the  purchase 
money,  including  the  note  on  Kendall  &  Wendle,  with 
proper  interest ;  and,  upon  doing  so,  will  be  entitled  to 
a  deed,  with  covenants  of  warranty,  from  the  defendants, 
for  three-fourths  of  the  land.  As  to  the  share  of  one. 
fourth,  belonging  to  Milly  Smith's  children,  the  same  will 
be  restored  to  defendants;  and  if  any  account  as  to  rents 
or  improvements,  as  to  that  share,  be  necessary  or  desired, 
the  same  may  be  taken. 

This  cause  is  remanded  to  the  Chancery  Court  at 
Livingston,  to  the  end,  that  this  decree  may  be  executed. 


17 


258  NASHVILLE: 


Dickinson,  Guardian,  &c.  v.  Cruise. 


Dickinson,  Guakdian,  &c.  v.  Cruise. 


1.]  Slaves.  Ai  the  risk  of  the  hirer.  Fraud  and  warranty.  The 
henlth  and  life  of  a  hired  slave,  in  the  absence  of  fraud  or  a  warranty 
on  the  part  of  the  owner  or  his  agent,  are  at  the  risk  of  the  hirer. 
And  this  is  so  whether  the  slave,  at  the  time  of  the  hiring,  was  sound 
or  unsound.  The  hirer  is  bound  for  the  hire,  although  the  slave  die 
immediately  after  he  gets  him  into  possession. 

2.  New  Trial.  If  the  verdict  is  wholly  unsupported  by  the  evidence, 
a  new  trial  will  be  granted. 


FROM   LINCOLN. 


This  cause  resulted  in  a  verdict  for  the  defendant, 
Marchbanks,  J.,  presiding.    The  plaintiff  appealed. 

Bright,  for  the  plaintiff. 

Kerchsval,  for  the  defendant. 

Wright,  J.,  delivered  the-  opinion  of  the  Court. 

In  this  canse  there  must  be  a  new  trial,  because 
the  verdict  of  the  jury  is  wholly  unsupported  by  the 
evidence. 

On  the  first  day  of  January,  1856,  John  M,  Smith, 
as  agent  of  F.  A.  Dickinson,  guardian  of  John  A.  Gracy, 
hired  a  negro  man,  John,  to  the  defendant,  for  that  year, 
for  5132.  The  iiegro  was  delivered  to  the  defendant 
the  next  day,  and  soon  thereafter,  and   during  the  same 
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month,   died  of   typhoid  fever,   and    rendered    no   service 
to  the  defendant. 

He  resisted  the  payment  of  the  hire,  and  the  jnry 
rendered   a  verdict  for  him. 

That  the  health  and  life  of  the  negro  after  the 
hiring,  in  the  absence  of  frand  or  a  warranty  on  the 
part  of  the  plaintiff,  were  at  the  risk  of  the  defendant, 
is  not  controverted.  And  this  is  so,  whether  he,  at  the 
time  of  the  hiring,  was  sound  or  unsound.  Wharton  v. 
Thompson^  9  Yer.,  45. 

There  is  no  evidence  in  this  record  of  any  warranty,, 
or  that  the  plaintiff,  or  his  agent,  had  any  knowledge 
of  the  unsoundness  of  the  slave  at  the  time  of  the 
hiring,  or  in  any  way  deceived  or  imposed  upon  the 
defendant.  So  far  from  this,  the  contrary  is  clearly 
shown. 

There  are  but  two  witnesses  who  speak  upon  the^ 
subject,  namely:  Smith,  the  plaintiff's  agent,  who  hired 
the  negro,  and  Dr.  McElroy,  the  attending  physician 
The  latter  only  establishes  the  illness  and  death  of  the 
slave,  and  makes  it  probable  that  the  disease  of  which 
he  died  was  upon  him  when  he  was  hired.  The  former 
proves,  positively,  that  if  he  was  sick  at  the  time 
he  hired  and  delivered  him,  he  did  not  know  it. 
That  he  looked  as  well  as  he  ever  did,  and  did  not 
complain ;  and  that  he  had  seen  him  chopping  wood  at 
Thomson's  during  the  Christmas  holidays.  He  further 
proved  that  the  slave  was  not  present  when  he  was 
hired,  but  that  defendant  had  seen  him  a  day  or  two 
before;  and  was  to  loose  all  time,  and  furnish  the 
usual  clothing — the  plaintiff  paying  the  doctor's  bills,  if 
the  slave  become  sick. 
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This  is  the  amount  of  the  proof.  And  we  think 
there  is  no  reasonable  ground  upon  which  to  presume 
the  verdict  correct. 

The  jury  must  have  acted  upon  the  hardship  of  the 
case,  disregarding  the  rules  of  law  applicable  to  it.  9 
Yen,  270. 

Reyerse  the  judgment,  and  remand  the  cause  for 
another  trial. 


M.  Draper  et  al  v.  James  Kirkland. 


Bjkctment.  Venue,  Act  of  1848,  eh,  178.  The  action  of  ejectment 
is  in  its  nature  local,  and  must  be  instituted  in  the  county  where  the 
land  lies.  If  commenced  in  the  wrong  county,  the  defendant  may 
take  advantage  of  it  on  the  trial.  The  act  of  1848,  ch.  178,  only 
applies  to  cases  where  the  land  in  dispute  is  situated  in  two  or  more 
counties.  If  the  land  sued  for  is  altogether  in  one  county,  the  suit 
must  be  brought  in  that  county,  although  the  grant  covering  it  may 
embrace  lands  in  another  county. 


FROM   PUTNAM. 


This  cause  uras  tried  before  Goodall,  J.,  at  the 
March  Term,  1868.  Verdict  and  judgment  for  the  de- 
fendant.     The  plaintiffs   appealed. 

J.  P.  Murray,  for  the  plaintiffs. 

Saml.  Turnet,  for  the  defendant. 
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This  was  an  action  of  ejectment  in  the  Circuit 
Court  of  Putnam  county;  and  the  writ  and  declaration 
were  executed  and  seryed  upon  defendant  in  that  county, 
where  the  cause  was  tried.  But  the  land  in  dispute, 
claimed  and  occupied  by  the  defendant,  lies  entirely 
within  the  county  of  DeKalb,  but  is  embraced  within  a 
grant  of  5,000  acres  to  the  plaintiffs,  which  lies  partly 
in  both  of  those  counties. 

The  Circuit  Judge  held  the  suit  could  not  be  main- 
tained in  Putnam  county.      In  this  there  is  no  error. 

At  the  common  law  this  action  is  in  its  nature 
local,  and  must  be  brought  in  the  county  where  the 
land  lies.  If  commenced  in  the  wrong  county,  the  de- 
fendant may  avail  himself  of  it  on  the  trial,  Hathorne 
V.  ffaineSj  1  Greenleaf  *s  Rep.,  238. 

This  rule  of  the  common  law,  as  applicable  to  this 
case,  is  unchanged.  The  act  of  1848,  ch.  173,  (Acts 
1847-48,  page  280,)  only  applies  where  the  tract  of  land 
in  dispute  lies  in  two  or  more  counties,  and  can  have 
no  .application  to  a  case  like   this. 

The  oath  taken  by  the  defendant  in  forma  pauperis^ 
as  a  substitute  for  the  bond  for  costs,  upon  being  per- 
mitted to  defend  the  action,  is  a  substantial  compliance 
with  the  law;  and  the  Circuit  Judge  decided  right  in 
so  holding.      2  Meigs'  Dig.,  826. 

The  judgment  is  afiSrmed. 
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Thos.  X  Drapbk,  Aa)M'R  of  Goodall  v.  State,  for  the 
USB  OF  McLellak. 


1.  Sherif?.  What  amounta  to  a  payment.  A  Bheriff  or  other  collect- 
ing of9cer  has  no  power  to  receive  anything  in  satisfaction  of  a  claim 
placed  in  his  hands  for  collection  but  money,  or  bank  notes  circulating 
as  such,  without  authority  from  the  plaintiff.  A  payment  in  any 
other  way  is  no  satisfaction  of  the  judgment,  and  the  plaintiff  may 
proceed  against  the  debtor. 

2.  Same.  la  liable  to  the  plaintiff.  Deputy.  The  officer,  however, 
would  have  no  right  to  make  this  objection  in  a  proceeding  against 
him.  His  liability  would  be  the  same  as  if  he  had  received  the 
money.  And  upon  principle,  an  officer  would  be  bound  to  the  same 
extent,  by  the  act  of  his  deputy. 

8.  Same.  Sureties  not  bound.  Sureties  are  only  bound  for  the  official 
acts  of  their  principal,  and  may  go  behind  the  act  and  test  their  lia- 
bility by  the  real  transaction.  They  may  show  that  the  act  com- 
plained of  was  outside  of,  and  not  authorized  by  his  office.  If  so, 
they  are  not  liable. 

4.  Judgment.  Cannot  be  set  aside  as  to  (me  and  stand  cgainst  others. 
A  judgment  cannot  be  divided.  If  it  is  correct  against  one  party, 
but  erroneous  as  to  others,  it  cannot  be  affirmed  as  to  him,  and  set 
aside  as  to  the  others.    There  most  be  a  general  reversal. 


FROM  JACESON. 


Verdict  and  jadgment  for  the  plaintiff,  at  the  July 
Term,  1858,  Gardenhire,  J.,  presiding.  The  defendants 
appealed. 

Quarles  and  J.  P.  Murray,  for  the  plaintiff  in 
error. 

Denton,  for  the  defendant  in  error. 
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Ga&uthbrs,  J.J  delivered  the  opinion  of  the  Court. 

Goodall  was  the  sheriff  of  Jackson  county,  and  Gal- 
breath  his  deputy.  McClelland  placed  sundry  claims  in 
the  hands  of  the  latter  for  collection,  and  among  which 
was  one  for  thirty-two  dollars  against  Benj.  Fox,  to 
which  case  alone,  this  controversy  is  confined.  Gal- 
breath  obtained  a  judgment  against  Fox  and  receipted 
him  for  the  amount,  but  failed  to  pay  over  the  money ; 
and  this  suit  was  brought  upon  the  oflScial  bond  of 
Goodall,  after  his  death,  against  his  administrator  and 
the  sureties  in  his  bond.  A  verdict  was  had  for  $24, 
and  judgment  rendered  against  all  the  defendants,  and 
an  appeal  in  error,   by  all,  to  this  Court. 

Some  technical  objections  are  taken  to  the  bond, 
the  formality  of  its  execution,  and  the  record  of  the 
County   Court,  which  need  not  be  noticed. 

But  an  objection  presents  itself  in  the  record  of  a  more 
formidable  character.  The  claim  upon  Fox  was  not  col- 
lected in  money,  although  he  entered  his  receipt  upon 
the  docket  in  general  terms.  The  fact  was,  as  explained 
by  Fox  who  was  examined  as  a  witness,  that  he  had  an 
account  or  claim  against  the  officer,  Galbreath,  for  nearly 
the  same  amount,  and  about  the  time  the  stay  expired, 
that  was  taken  in  extinguishment  of  the  judgment.  If 
a  sheriff  or  clerk  receive  anything  else  but  money  on  a 
judgment,  or  otherwise,  in  their  offices,  it  is  not  binding 
upon  the  parties  for  whom  they  are  acting;  it  is  no 
satisfaction  of  the  judgment,  and  the  plaintiff  may  pro- 
ceed upon  it  as  before.  In  such  a  case  the  defendant 
may  be  made  to  pay  it  again.  The  officers  receiving 
property,  or  anything  but    money,    or  bank  notes  circu- 
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lating  as  such,  in  the  absence  of  instrnctions,  are  acting 
out  of  their  line  of  duty — ^as  individuals,  not  officers — 
and  their  securities  are  not  liable.  Lyth  v.  Etherly^ 
10  Yer.,  889;  5  Hum.,  18.  There  is  no  principle  bet- 
ter settled  than  this. 

The  officer,  however,  would  have  no  right  to  make 
this  objection  in  a  proceeding  against  him.  His  liability 
would  be  the  same  as  if  he  had  received  the  money; 
it  would  not  do  to  allow  him  to  dispute  his  own  act, 
or  defend  himself  upon  the  ground  that  he  acted  with- 
out authority,  or  in  violation  of  his  duty.  And  we 
think,  upon  principle,  an  officer  would  be  bound  to  the 
same  extent  by  the  act  of  a  deputy.  But  the  sure- 
ties may  go  behind  the  act,  and  test  their  liability  by 
the  truth  of  the  case  and  the  real  transaction.  Being 
only  bound  for  the  acts  of  their  principal  in  his  office, 
they  may  show  that  the  act  complained  of  was  outside 
of  his  office,  and  not  authorized  by  it.  In  this  case, 
then,  the  sureties  of  Goodall  are  not  liable,  and  the 
verdict  and  judgment  against  them  are  erroneous.  The 
Court  charged  the  law  correctly  on  this  point,  but  he 
was  not  sufficiently  explicit.  He  charged  that  the  sure- 
ties would  be  liable  if  money  was  collected;  but  if 
the  receipt  was  given  without  that,  but  on  discharge  of 
an  adverse  claim  against  the  officer,  that  is,  whether  he 
got  the  money  or  not,  the  principal  would  be  bound; 
so  we  hold,  but  in  the  last  case  the  sureties  are  not 
liable.  This  he  did  not  say,  but  it  should  have  been 
inferred.  For  this  we  would  not  reverse,  as  the  Judge 
was  not  asked  to  give  more  explicit  instructions,  and 
there  is  no  error  in  what  he  did  say.  Yet  we  must, 
necessarily,  reverse    the    judgment,    because    there    is  no 
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proof  making  a  case  that  would  authorize  a  verdict 
against  the  sureties,  but  it  is  all  the  other  way.  The 
verdict  is  right  against  the  administrator  of  Goodall, 
but  it  is  joint,  and  we  know  of  no  law  by  which  we  could 
set  it  aside  as  to  some  of  the  defendants,  and  affirm  as 
to   others. 

So   there    must    be    a    general    reyersal,  and    a  new 
trial. 


Jonathan  Ford  v.  B.  W.  Thompson. 


CoNsiBBRATiOK.  Failure  and  wani  of.  OroBS-aeium.  Act  of  1866, 
eh,  71.  QxUy  2  2918.  By  the  act  of  1866,  ch.  71,  which,  in  sub- 
stance, 18  incorporated  into  the  Code,  {  2918,  a  defendant  may,  by 
way  of  defence,  avail  himself  of  any  matter  arising  out  of  the  plain- 
tiff's demand^  for  which  he  is  entitled  to  recover  in  a  cross -action. 
He  may,  also,  avail  himself  of  any  matter  growing  out  of  the  original 
consideration  of  any  written  instrument,  whether  with  or  without 
seal,  for  which  he  is  entitled  to  maintain  a  cross-action. 

Same.  Same,  Defence  to  in  the  hands  of  an  assignee.  This  right  of 
defence  exists  equally  against  the  assignee  of  the  original  party, 
when  the  demand  has  passed  into  his  hands,  subject  to  the  equities  by 
which  it  was  affected  in  the  possession  of  the  assignee. 


FROM   GILBS. 


This  cause  was  tried  before  Martin,  J.,   and  resulted 
in  a  verdict  for  the  plaintiff.     The  defendant  appealed. 
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Walker  and  Brown,  for  the  plaintiff  in  error. 
JoKBS  and  Ward,  for  the  defendant  in  error. 
McKiNKET,  J.)  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  brought  by  Thompson, 
as  assignee  of  a  note  under  seal,  for  $850.00,  executed 
by  Ford  to  one  Barrett.  The  defence  was  failure  and 
want  of  consideration. 

The  note  was  given  as  part  of  the  price  of  a  female 
slave,  sold  by  Barrett  to  Ford,  with  a  written  warranty 
of  soundness,  and  of  good  title.  The  note  was  assigned 
after  it  fell  due. 

On  the  trial,  the  defendant,  Ford,  proposed  to  prove 
that  the  slave  was  diseased  and  unsound  at  the  time  of 
the  sale;  and  also  offered  to  read  the  bill  of  sale  made 
to  him  by  Barrett,  warranting  the  title  and  soundness 
of  the  slave;  but  the  Court  refused  to  admit  the  evi- 
dence. He  likewise  offered  to  read  a  certified  copy  of 
a  deed  of  trust  executed  by  Barrett,  sometime  prior  to 
the  sale  of  the  slave  to  defendant,  by  which  said  slave 
had  been  conveyed  to  a  trustee  for  the  indemnity  of  a 
creditor  of  Barrett's;  but  this  was  also  refused  by  the 
Court. 

It  seems  that  the  Court  refused  to  admit  the  evi- 
dence on  the  ground,  ^Uhat  the  defendant  still  had  said 
slave  in  his  possession,  and  had  not  been  disturbed  in 
the  possession  of  the  same." 

The  exclusion  of  the  evidence  was  erroneous  in  every 
view  of  the  case,  but  more  especially  so  in  view  of  the 
act  of  1856,  ch.   71,  the    substance  of    which    has  been 
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incorporated  into  the  Code,  sec.  2918;  and  to  this  lat- 
ter view  of  the  case  Tfe  will  confine  onrselves.  By  this 
statate,  the  defendant  may,  by  way  of  defence  to  the 
action,  avail  himself  of  antf  matter  arising  out  of  the 
plaintiff's  demand,  for  which  he  would  be  entitled  to 
recover  in  a  cross-action.  He  may  also  avail  himself,  in 
like  manner,  of  any  matter  growing  out  of  the  original 
consideration  of  any  written  instrument,  whether  with  or 
without  seal,  for  which  he  would  be  entitled  to  maintain 
a  cross-action. 

And  this  right  exists  equally  against  the  assignee  of 
the  original  party,  where  the  demand  has  passed  into 
his  hands  subject  to  the  equities  by  which  it  was  affected 
in  the  possession  of  the  assignor. 

Under  these  express  statutory  provisions  it  is  clear 
that  the  evidence  offered  was  admissible,  either  to  estab- 
lish  a  partial,   or  total  failure  or  want  of  consideration. 

Judgment  reversed. 


Robert  P.  Donnell,  Adh'r  v.  Josiah  Donnell. 

I     ^ 

Girr.    Initr  vivos,    Choees  in  action  and  money  are  the  subject  of  a  valid        v' / 
donation  inter  vivo§.    Anendonement,  or  mere  delivery  accompanied 
by  wordfl  of  donation,  will  be  sufficient  to  pass  the  title,  and  vest  in 
the  donee  a  property  in  them. 


FROM  WILSON. 


Decree    for  the    defendant,   at    the  July  Term,   1858, 
KiBLET,  Chancellor,  presiding.     The  complainant  appealed. 
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Martin,  Head,  and  Turner,  for  the  complainant. 
Stokes  and  Guild,  for  the  defendant. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  filed  by  the  complainant,  as  the  ad* 
ministrator  of  Robert  Donnell,  for  the  recovery  of  cer- 
tain notes  and  money  in  the  possession  of  the  defendant, 
which,  it  is  alleged,  belong  to  the  estate  of  the  in- 
testate. 

The  defendant  claims  the  notes  and  money  as  a  gift 
from  the   intestate,  who  was  his  brother. 

The  bill  attacks  the  defendant's  title  npon  the  ground 
that  no  gift  was  made:  and  if  made,  that  it  was  ob- 
tained from  the  intestate,  whose  mind  had  become  so 
impaired  as  to  be  incapable  of  business,  by  fraud  and 
undue  influence. 

It  is  alleged  that  the  endorsements  of  the  intestate 
to  the  defendant,  upon  the  notes  held  by  him,  were 
fraudulently  obtained  by  him;  and  in  the  proof  taken 
by  complainant,  he  attempts  to  establish  that  these  en- 
dorsements were,  in  fact,   never  made  by  the  intestate. 

It  is  shown  that  the  intestate,  who  was  never  mar- 
ried, lived  with  defendant  for  some  years  previous  to 
his  death,  and  was  nursed  and  taken  care  of  by  him* 

It  is  also  shown  that  defendant  had  access  to  his 
papers  and  money.  And  though  the  intestate  had  been 
attacked  with  paralysis,  he  was,  nevertheless,  a  man  of 
strong  will  and  intellect,  who  acted  for  himself,  and 
looked   closely   after  his  interest. 

Much  proof  has  been  taken  on  both  sides,  but  we 
do  not  deem  it  necessary  to  review  it  in  detail. 
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We  think,  from  the  entire  record,  it  is  established 
that  the  intestate  was  of  sonnd  mind,  and  entirely  com- 
petent to  make  to  defendant  the  gifts  set  up  in  his 
answer. 

Indeed    this    is    not  seriously   questioned,   and  cannot 

be. 

Moreover,  the  proof  shows  to  our  satisfaction  that 
the  endorsements,  in  the  name  of  tho  intestate  upon  the 
notes  claimed  by  the  defendant,  are  authentic,  and  were 
made  by  him,  and  intended  as  gtft$  from  the  intestate 
to  defendant;  and  that  defendant  is  entitled  to  both  the 
notes  and  money  claimed  in  his  answer,  as  gifts  from 
the  intestate.  In  so  holding  we  carry  out  the  declared 
purpose  of  the  intestate. 

His  hand-writing  and  signature  to  the  endorsements 
are  proved  by  many  witnesses;  and,  that  he  had  made 
the  gifts^  he  declared  to  several  witnesses  whose  testi- 
mony is  in  the  record. 

The  proof  extends  to  the  money  as  well  as  the 
notes   claimed   by  defendant. 

It  not  only  shows  a  purpose  to  givey  but  that  the 
gift  had   been  actually  executed. 

Indeed,  upon  reading  the  bil,  it  is  manifest  it  was 
not  seriously  intended  to  call  in  question  the  fact  that 
Robert  Donnell  had  made  the  endorsements. 

The  case  is  put  upon  his  want  of  capacity,  and  that 
advantage  had  been  taken  of  bim  by  the  defendant. 

But  there  is  no  reason  to  suppose  that  he  was,  in 
any  way,  improperly  influenced  or  imposed  upon. 

We  have,  then,  particular  and  specific  proof  of  the 
ffiftg;  the  declarations  of  the  intestate  that  he  had  given 
the  money  and  notes  by  name,  and  had  endorsed  them. 
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Most  of  the  notes  are  filed,  and  the  endorsements  of 
the  intestate  found  upon  them  and  established  by  the 
weight  of  the  proof. 

In  opposition  to  this,  complainant  has  filed  a  mass 
of  proof  showing  that  defendant  did  not  claim  those 
notes  after  the  date  of  the  endorsement,  but  treated 
them,  as  well  as  the  money,  as  the  property  of  the 
intestate,   down,   almost,  to  the  period   of  his  death. 

And  it  must  be  admitted  that  this  proof  is  very 
strong  against  the  defendant. 

On  the  other  hand,  he  alleges  that  he  pursued  this 
course  because  it  was  the  wish  of  his  brother  that  he 
should  do  so.  And  he  shows  that  he  did  frequently 
speak  of  these  gifts. 

Strong  as  is  the  complainant's  proof,  we  do  not  think 
it  sufficient  to    overturn  the  evidence  for  the  defendant. 

We  feel  constrained  to  hold  that  the  gift  in  favor 
of  defendant  is  established.  Brunson  v.  Brumony  Meigs' 
Rep.,  680. 

Decree  affirmed. 


The  State  v.  William  CLENmr. 


Cbiminal  Law.  Plea  of  former  eonmcOon,  BepUetOUm,  The  plea 
of  a  former  conviction  before  a  justice  under  the  small  offence  law, 
to  an  indictment  for  a  misdemeanor  is  good,  without  the  averment 
that  the  trial  and  conviction  before  the  justice  were  not  fraudulent 
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and  intended  to  shelter  the  defendant  from  the  panishment  dae  hi» 
offence.  If  the  State  intends  to  rely  upon  any  such  thing  to  avoid 
the  farce  of  the  plea,  it  must  he  put  in  issue  hy  replication. 


FROM  WHITE. 


The  defendant  was  indicted  for  an  assault  and  battery. 
He  plead  a  former  conviction  before  a  justice  of  the 
peace.  To  this  plea  the  Attorney  General  put  in  a 
demurrery  which  was  overruled  by  tho  Court.  Garden- 
hire,  J.,  presiding.  The  State  having  declined  to  reply 
to  the  plea,  the  defendant  was  discharged.  The  State 
appealed. 

Sneed,  Attorney  General,  for  the  State. 

CoLMB,  for  the  defendant. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  was  indicted  in  the  Circuit  Court  of 
White  county,  at  the  September  Term  thereof,  1857,  for 
an  assault  and  battery  upon  one  J.  W.  Mitchell. 

To  this  indictment  he  pleaded  a  former  conviction 
before  William  Clayton,  a  justice  of  the  peace  of  said 
county. 

To  this  plea  the  Attorney  General,  on  the  part  of 
the  State,  demurred.  The  Circuit  Court  overruled  the 
demurrer,  and  the  State  declining  to  plead  further,  the 
defendant  was,  by  order  of  the  Court,  discharged.  From 
this  judgment  the   State  appeals. 
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It  is  now  argued  that  the  plea  is  bad,  because  it 
does  not  aver  that  the  proceeding  before  the  justice  was 
not  had  hy  the  procurement  of  the  defendant;  in  other 
words,  that  the  trial  and  conviction  before  the  justice 
were  not  fraudulent  and  intended  to  shelter  the  defend- 
ant from  the  punishment  due  his  offence. 

We  are  of  opinion  that  the  plea  was  good  without 
this  averment.  No  statute  upon  the  subject  requires 
that  this  plea  should  be  so  drawn,  and  we  are  aware 
of  no  decision  that  goes  this  length.  We  do  not  under- 
stand, that  at  common  law,  either  in  civil  or  criminal 
proceedings,  where  a  former  judgment  or  conviction  were 
relied  on  as  a  defence,  that  the  plea  should  negative 
the  existence  of  fraud. 

It  is  true  that,  to  render  the  conviction  before  the 
justice  of  any  avail  as  a  defence,  it  must  be  free  of 
fraud  or  collusion.  But  if  the  State  intend  to  rely  on 
any  such  thing  to  avoid  the  force  of  the  plea,  it  must 
be  by  replication.  State  v.  Colvin^  11  Hum..  599;  State 
V.  Lowrtfj   1   Swan,  34;    State  v.  Epps^  4  Sneed,  552. 

Judgment  affirmed. 


William  Woodfolk  v.  Willis  Cornwell. 


Boundary.  Re-marking,  Case  in  judgment  A  party  cannot,  by  an 
ex-parte  suryey  and  marking  of  the  lines,  fix  the  boundary  of  his  land 
different  from  that  called  for  in  his  deed.  Thus,  in  1809,  the  plaintiff 
and  his  vendor  surveyed  and  marked  the  lines  of  the  land  claimed  by 
him.    This  survey  was  made  without  the  knowledge  of  the  adjoining 
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owneiv,  and  was  a  departure  from  the  calls  of  the  deed.  It  is  held, 
that  the  deed  controlled  the  houndary,  and  that  the  plaintiff  is  not 
entitled  to  hold  the  land  included  hy  his  survey. 


FROM  JACKSOir. 


This  cause  was  heard  before  Goodall,  J.,  at  the 
March  Term,  1858.  Verdict  and  judgment  for  the  de- 
fendant.    The  plaintiff  appealed. 

Meiqs  and  Quarlbs,  for  the  plaintiff. 
FiTE  and  J.  P.  Murrat,  for  the  defendant. 
McKiNNBY,  J.,  deliyered  the  opinion  of  the  Court. 

This  was  an  action  of  trespass  quare  clattsum  fregit^ 
The  question  presented  for  our  determination  is,  mainly^ 
one  of  boundary. 

The  plaintiff  claims,  under  a  convejance  from  the 
heirs  of  Hardy  Murfree.  The  proof  shows,  that  on  the 
13th  of  October,  1791,  one  Harney,  who  was  the 
grantee  of  a  tract  of  7200  acres,  from  the  State  of  North 
Carolina,  conreyed  to  H.  Murfree  1440  acres  lying  in 
the  southwest  corner  of  said  grant.  Said  conveyance 
calls  to  begin  at  a  large  sugar  tree,  the  southwest  cor- 
ner of  the  Harney  grant;  thence  along  the  line  of  said 
grant  north,  792  poles ;  thence  east  291  poles ;  thence 
south  792  poles,  to  Harney's  line;  thence  west,  with 
his  line,  291  poles,  to  the  beginning.  On  the  10th  of 
October,  1808,  H.  Murfree,  by  a  memorandum  in  writ- 
18 
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ing,  contracted  to  sell  said  land  to  the  plaintiiF,  Wood- 
folk  ;  and  after  the  death  of  said  Murfree,  to-wit,  on 
the  23d  of  October,  1828,  his  heirs  made  a  conveyance 
in  pursuance  of  said  contract  made  by  their  ancestor. 
This  conveyance  pursues,  precisely,  the  calls  of  the  deed 
from  Harney  to  Murfree,  above  set  forth;  no  object  or 
land-mark  being  called  for,  except  the  large  sugar  tree, 
the  beginning  corner,  which  is  described  as  a  corner  of 
Harney's  grant. 

The   proof  shows,   that  in    1809,   Hardy   Murfree   and 
the  plaintiff  procured   a   survey  to  be  made  of  the   1440 
acres    above    described.      This    survey    was    made,   as    it 
seems,   at  their    own   suggestion,  without    the    knowledge 
or    concurrence    of    the    adjoining    owners.       They    com- 
menced at,   what  was  assumed  by  them  to  be,  the  sugar 
tree   called  for  as  the    southwestern    corner   of   the  Har- 
ney grant;   and  run    and    marked    the    several   lines,    ac- 
cording to  the   courses   and   distances    called   Tor    in    the 
deeds   from   Harney  to   Murfree,  and    from    the   heirs   of 
the    latter    to    the    plaintiff.      And    the    plaintiff   insists, 
that  by  this  survey  and  marking  of  the  lines,   the  loca- 
tion and  boundaries    of    said    land    were    definitely  fixed 
as   against  all  persons.      This  is    denied  on    the  part   of 
the  defendant,   who    alleges   that  said   survey  was  an   en- 
tire departure  from    the   true    calls    of   the    deeds    from 
Harney  to   Murfree,   and  from  the  heirs  of  the  latter  to 
plaintiff.      The  defendant  insists   that  the  sugar  tree,  the 
southwest    corner    of  the    Harney  grant  and   the    begin- 
ning comer  of    his    conveyance    to    Murfree,   stood    per- 
haps   100  poles   west  of    the    sugar    tree    at  which    the 
plaintiff's   survey  was  commenced. 

If  the    sugar  tree   claimed    by  the    defendant  be    the 
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true  beginning  of  the  1440  acre  tract,  then,  to  rim  the 
lines  according  to  course  and  distance  from  that  point, 
the  land  upon  which  the  alleged  trespass  was  committed 
is  not  covered  by  the  plaintiff's  conveyance,  but  it  is 
otherwise,  if  the  sugar  tree  claimed  by  the  plaintiff  is 
to  be   regarded  as  the  comer. 

The  first  question,  then,  is  a  simple  question  of  fact; 
which  is  the  southwest  corner  of  the  Harney  grant? 
The  jury  established  the  corner  as  claimed  by  the  de- 
fendant; and  all  we  need  say  upon  this  point  is,  that  not- 
withstanding the  conflicting  and  contradictory  character 
of  the  proof,  we  think  the  decided  preponderanco  is  in 
support  of  the  verdict. 

The  next  question  is,  whether  the  instruction  to  the 
jury  was  correct?  The  Court,  in  effect,  charged  that 
the  plaintiff  was  entitled  to  the  land  covered  by  his 
deed  from  Mnrfre^'s  heirs.  But  that  for  an  alleged 
trespass  on  land,  outside  of  the  proper  boundary  of  the 
deed,  though  within  the  boundary  fixed  by  the  survey 
made  in  1809,  the  plaintiff  could  not  recover.  This 
instruction,  with  reference  to  the  facts  of  this  particular 
case,   we  think  was   correct. 

It  will  be  borne  in  mind,  as  before  remarked,  that 
the  calls  of  the  deed  to  the  plaintiff,  are  identical  with 
the  calls  of  the  conveyance  from  the  grantee  to  Hardy 
Murfree,  in  1791.  In  both  deeds  the  1440  acre  tract 
is  bounded,  on  the  south  and  west,  by  the  lines  of  the 
original  grant  to  Harney,  and  by  these  lines  the  loca- 
tion of  the  land  must  be  fixed;  for,  it  will  be  observed, 
the  isolated  question  for  our  determination  upon  this 
record,   is  the  proper  location  and  boundary  of  said  tract. 

If,    in    truth,   the    southwestern   comer   of   the  grant, 
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which  was  made  the  beginning  of  the  1440  acres,  was 
an  established  corner,  was  it  competent  to  the  plaintiff 
or  his  vendor,  by  an  ex  parte  survey  in  1809,  to  de- 
part from  that  corner  and  the  line  called  for  in  the 
deed,  mnning  thence  with  the  line  of  the  grant  792 
poles,  and  to  establish  a  new  corner  and  line  100  poles 
east  of  the  true  comer  and  western  boundary  of  the 
tract?  We  think  not.  And  the  parties  themselves  seem 
to  hare  so  regarded  it;  for  the  conveyance  from  Mur- 
free's  heirs  to  the  plaintiff  does  not  purport  to  be 
based  upon  the  survey  of  1809.  It  does  not  pursue  the 
marked  lines  then  made.  But,  on  the  contrary,  exactly 
conforms  to  the  calls  of  Harney's  conveyance.  Whether 
or  not  the  plaintiff,  if  his  conveyance  had  pursued  the 
survey  of  1809,  could  have  been  regarded  as  entitled  to 
hold  the  land  included  tlierein,  upon  the  facts  of  this 
case,  is  a  question  not  presented  by  this  record,  and 
we  express  no  opinion  upon  it. 
Judgment  affirmed. 


John  W.  Woodson  et  ah  v.  Jebemiah  Smith  et  al 


Died  of  Gift.  Qmstniction,  The  habendum  of  the  deed  is :  "To 
have  and  to  hold  the  said  five  negroes  and  their  increase  to  the  said 
George  A.  Lucas  and  Peter  W.  Lucas,  and  the  heirs  of  her"  (the 
donor's)  "  hody,  if  any  there  he ;  to  the  sole  use  of  the  said  George  A. 
Lucas  and  Peter  W.  Lucas,  and  the  heirs  of  her  body,  if  any  there 
he,  after  the  eaid  Sally  E,  Lucas'  death,"    By  this  deed  the  donor 
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reserved  the  possession  and  services  of  the  slaves  daring  her  own  life, 
vesting  in  the  donees  a  present  title  to  them,  hut  postponing  their 
right  to  the  beneficial  use  or  possession  of  said  slaves,  until  her  death. 

2.  Statutx  of  Limitations.  Adverse  poseeasion.  The  possession  of 
slaves  by  the  tenant  for  life,  is  in  perfect  harmony  with,  and  incapable 
In  law  of  becoming  adverse  to  the  rights  of  the  remaindermen.  The 
possession  of  a  purchaser  of  the  life  estate  is  precisely  similar  to  the 
possession  of  his  vendor,  and  he  cannot  acquire  a  valid  title,  as 
against  the  remaindermen,  to  the  slaves,  by  an  adverse  holding. 
Neither  will  the  statute  of  limitations  commence  running  until  the 
death  of  the  tenant  for  life,  because  the  right  of  the  remaindermen 
to  the  possession  of  the  slaves,  did  not  sooner  accrue  to  them. 

3.  Chancsbt  Practics.  Reference  to  the  master.  According  to  the 
established  course  of  chancery  practice,  the  question  of  title  to  slaves 
is  a  matter  proper  for  the  determination  of  the  Qhanoellor.  It  is  not 
a  proper  matter  of  refererce  to  the  master. 


FROM   8MITH. 


Ridley,  Chancellor,  pronounced  a  decree  for  the 
complainants,  and  ordered  an  account  to  be  taken  by  the 
clerk  and  master.    The  defendant,  Smith,  appealed. 

SroKES,  Head,  and  McLain,  for  the  complainants. 

FiTB,  for  the  defendant,  Smith. 

McEiNNEY,  J.,  delivered  the  opinion  of  the   Court. 

The  complainants  seek  to  recover  certain  slaves  in 
the  possession  of  the  defendant,  claimed  by  him  as  his 
property. 

The  principal  question  in  the  cause,  arises  upon  the 
ooDStmction  and  effect  of  a  deed  of  gift  of  several 
slayes,  made  by  Sally  E.  Lucas,  on  the  81st  of  August, 
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18]  2,  to  her  two  sons,  George  A.  and  Peter  W.  Lucas, 
and  to  any  after-born  heirs  of  the  donor,  if  any  should 
be  born.  The  habendum  of  the  deed,  upon  which  the 
question  arises,  is  as  follows:  ^^To  have  and  to  hold  the 
said  five  negroes  and  their  increase,  to  the  said  George 
A.  Lucas  and  Peter  W.  Lucas,  and  the  heirs  of  her  *' 
(the  donor's)  "body,  if  any  there  be,  to  the  sole  use 
of  said  George  A.  Lucas  and  Peter  W.  Lucas,  and  the 
heirs  of  her  body,  if  any  there  be,  after  the  said  Sally 
E.   Lucas'   death:' 

It  is  insisted  for  the  defendant,  that  the  latter 
words,  which  purport  to  reserve  a  life  interest  in  the 
slaves  to  the  donor,  are  void  as  being  repugnant  to  the 
absolute  gift  of  the  slaves  previously  made  to  the  do- 
nees. 

We  do  not  concur  in  this  conclusion.  It  seems  to 
us  that  the  instrument  is  perfectly  consistent  and  intelli- 
gible upon  its  face.  It  is  clear,  that  while  the  donees 
are  vested  with  a  present  title  to  the  slaves,  their  right 
to  the  beneficial  use  or  possession  of  them  was 
not  intended  to  take  effect  until  after  the  donor's  death. 
She  intended  to  reserve  the  possession  and  services  of  the 
slaves  during  her  own  life.  This  it  was  lawful  for  her 
to  do.  And  the  words  employed  to  express  such  in- 
tention, are  explicit,  and  amply  sufScient  to  effect  the 
end  in  view.  We  hold,  therefore,  that  the  beneficial  use 
and  possession  of  the  slaves  was  in  the  donor  for  life, 
and  did  not  pass  to  the  donees  until  her  death. 

From  the  poiition  just  announced,  it  follows,  of 
course,  that  the  defendant  cannot  avail  himself  of  his 
adverse  possession  of  the  slaves  in  controversy.  The 
defendant's  purchase    of   the    slave    Fanny,   (one    of    the 


DECEMBER  TERM,  1858.  279 

John  W.  Woodson  et  al.  v,  Jeremiah  Smith  et  al. 

fiye  slaves  incladed  in  the  deed  of  gift,)  could  have  no 
other  effect  than  to  vest  him  with  the  life  interest  of 
the  donor  in  said  slave.  He  was,  as  to  said  slave,  in 
effect,  placed  in  the  shoes  of  the  donor;  and  his  poses- 
sion  was,  as  respects  the  donees,  precisely  similar  to 
the  possession  of  the  donor  of  the  remaining  slaves 
named  in  the  deed;  that  is,  a  possession  in  perfect  har- 
mony with,  and  incapable,  in  law,  of  becoming  adverse 
to  the  rights  of  the  donees  during  the  continuance  of 
the  life  interest  of  the  donor.  Until  the  death  of  the 
donor,  the  right  of  the  donees  to  the  possession  of  the 
slaves  did  not  arise;  and  for  this  reason,  also,  the 
statute   of  limitations  could  not   sooner  attach. 

The  objections  to  the  registration  of  the  deed  of  gift, 
are  not  well  founded.  The  defects  are  cured  by  positive 
legislative  enactment. 

The  defendant,  we  think,  by  virtue  of  his  purchase 
and  conveyance  from  Sloan  and  wife,  is  vested  with  their 
interest  in   the  slave   Fanny  and  her  increase. 

The  allegation  of  the  bill,  that  complainant  J.  W. 
Woodson  had  acquired,  by  purchase,  the  interests  of 
some  of  the  other  claimants  of  the  slaves  sued  for,  is 
not  sufficiently  supported  by  proof. 

The  truth  of  this  allegation  was  a  matter  proper  for 
the  determination  of  the  Chancellor,  of  which  full  and 
satisfactory  proof  ought  to  have  been  made.  It  is  not  a 
proper  matter  of  reference  to  the  master,  according  to 
the  established  course  of  a  Court  of  Chancery.  And 
for  this  irregularity  the  decree  will  be  reversed,  and 
the  cause  remanded,  with  leave  to  supply  any  omissions 
or  defect  of  proof,  upon  any  of  the  questions  in  the 
cause,   if  deemed  necessary  by  the  parties. 
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Thb  State  r.  Samuel  Cowan  et  al 

1.  CXIMIK1.L  Law.  Indictment,  Finding  of  the  grand  jury.  The 
grand  Jury  cannot  find  a  pari  of  the  same  charge  to  be  tme  and 
another  part  false,  hut  must  either  maintain  or  reject  the  whole. 
Therefore,  on  ftn  indictment  for  murder  they  cannot  find  a  true  hill 
for  manslaughter, 

2.  Same.  Same,  Same,  When  different  counts.  This  rule  does  not 
extend  to  an  indictment  joining  different  oounts,  aa  each  count  is  re- 
garded as  containing  a  distinct  charge. 

8.  Same.  Same.  Same,  Grand  jury  under  the  control  of  the  Court 
The  grand  jury  are  under  the  control  of  the  Court  It  is  the  prov- 
ince and  duty  of  the  Court  to  see  that  the  finding  is  proper  in  point 
of  law,  and  if  not,  the  Court  may  recommit  an  improper  or  imper- 
fect finding,  and  may,  if  necessary,  exercise  the  power  of  com- 
pelling a  proper  discharge  of  duty  on  the  part  of  the  grand  jury. 

4.  Same.  Duty  of  the  grand  jury.  The  grand  jury  may  safely,  as  a  gen- 
eral rule,  act  upon  the  presumption  that  the  law  officer  of  the  govern- 
ment has  investigated  the  facts,  and  described  the  offence  properly  in 
the  indictment;  and  their  duty  is,  simply,  to  Inquire  whether  or  not 
a  prima  facie  case  is  made  out,  as  charged  in  the  indictment. 


FROM  BAVIBBON. 


Upon  motion  of  the  defendants,  the  Court,  Turher, 
J.,  presiding,  quashed  the  indictment*  The  State  ap- 
pealed. 

Snebd,  Attorney  General,  for  the  State. 

,  for  the   defendants. 

McEiNNET,  J.,  delivered  the  opinion  of  the   Court. 
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At  the  September  Term,  1858,  of  the  Criminal  Court 
of  Davidson,  an  indictment  for  murder  was  preferred 
againat  the  defendants,  which  was  returned  with  the  fol- 
lowing endorsement  on  the  back  thereof:  ^*The  grand 
jury  find  a  true  bill  for  manslaughter.''  On  motion  of  the 
defendants  the  Court  quashed  the  indictment,  and  the 
Attorney  General  appealed  in   error. 

The  rule  seems  to  be  well  established,  that  the  grand 
jury  cannot  find  one  part  of  the  same  charge  to  be 
true,  and  another  part  false,  but  must  either  maintain 
or  reject  the  whole.  And,  therefore,  on  an  indictment 
for  murder  they  cannot  find  a  true  bill  for  manslaughter. 
This  is  certainly  a  very  technical  rule,  but  the  current 
of  authority  is  in  support  of  it.  1  Chitty's  Cr.  Law,  2; 
1  Russ.  on  Cr.,  812 ;  1  Arch.  Cr.  Pr.,  (by  Waterman,)  98 
to  104,  note  5 ;  11  Hum.,  602.  The  rule,  of  course,  does 
not  extend  to  an  indictment  joining  different  counts,  as 
each   count  is  regarded  as  containing  a  distinct  charge. 

The  finding  of  the  grand  jury,  in  the  present  case, 
was  certainly  improper  and  ought  not  to  have  been 
received  by  the  Court.  It  is  not  the  province  of  the 
grand  jury  to  ascertain,  or  determine  the  exact  grade 
of  the  criminal  act  (in  crimes  that  admit  of  degrees)  of 
which  the  accused  is  charged  in  the  indictment.  This 
remains  for  the  petit  jury,  charged  with  his  trial,  under 
the   control   and  instructions   of  the   Court. 

If  a  homicide  is  established  the  grand  jury  may 
safely,  as  a  general  rule,  act  upon  the  presumption  that 
the  law  officer  of  the  government  has  investigated  the 
facts,  and  described  the  offence  properly  in  the  indict- 
ment;   and    their  duty   is    simply  to  inquire  whether  or 
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not  a  prima  facie  case  is  made  out  as  charged  in  the 
indictment. 

The  grand  jury  are  under  the  control  of  the  Court. 
And  it  is  the  province  and  duty  of  the  Court  to  see 
that  the  finding  is  proper  in  point  of  law;  and  if  not, 
the  Court  may  recommit  an  improper  or  imperfect  find* 
ing,  and  may,  if  necessary,  exercise  the  power  of  com- 
pelling a  proper  discharge  of  duty  on  the  part  of  the 
grand  jury.      Arch.  Cr.  Pr,  98,  to  104,  note  6. 

But,  as  the  Court  was  not  called  on  to  exercise  this 
authority,  error  cannot  be  predicated  of  the  judgment 
quashing  the  indictment. 

Judgment  affirmed. 


Letsy  Cannon  v.  Friar  Trail. 

Stat  of  Execution.  Order  for  stay.  Written  authority  to  the 
justice  to  enter  the  party's  name  as  stayor,  must,  upon  its  face,  con- 
tain such  reference  to  and  description  of  the  judgment,  the  execution 
on  which  is  intended  tu  be  stayed,  in  some  one  or  more  particulars,  as 
without  the  aid  of  extrinsic  evidence  will  render  it  reasonably  certain 
that  the  judgment  referred  to  in  the  written  authority  is  the  identical 
judgment  to  which  the  stayor  intended  to  become  surety. 

Same.  Extrinsic  evidence.  When  the  written  authority  thus  indi- 
cates the  judgment  with  reasonable  certainty,  extrinsic  evidence  if» 
admissible  to  aid  the  defective  description  and  identify,  with  more 
certainty,  the  judgment  referred  to  in  the  order. 

Same.  Case  in  jtidgment  The  defendant  executed  the  following 
writing :  "  Mr.  Galbreath,  Esq.  You  may  set  my  name  as  stayor  to 
a  debt  against  John  M.  Warner,  for  about  four  hundred  dollars,  in 
favor  of  Lctsy  Cannon,  in  the  hands  of  C.  A.  Warner.  July  20th, 
1867.  «*F.  TRAIL,     [seal.]" 
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It  is  held,  that  this  is  specific  enough  to  authorize  the  introduction  of 
parol  evidence  to  aid  the  defective  description,  and,  if  properly  iden- 
tified, the  party  would  be  bound  as  stayor. 


FROM  BEDFORD. 


This  cause  was  tried  at  the  August  Term,  1858,  of 
the  Circuit  Court,  Davidson,  J.,  presiding.  Verdict  and 
judgment  for  the  defendant.      The  plaintiff  appealed.] 

Eebble  and  Buchanan,  for  the  plaintiff. 

WiSBNER  and  Caldwell,  for  the  defendant. 

Wright,  J.,  delivered  the  opinion  of  the   Court 

On  the  11th  of  July,  1867,  Wm.  Galbreath,  a  justice 
of  the  peace  of  Bedford  county,  rendered  a  judgment  in 
favor  of  Letsy  Cannon  against  John  ^M.  Warner,  as 
principal,  and  John  W.  Rutledge  and  R.  P.  S.  Kimbro, 
as  endorsers,  for  0470.86  and   costs. 

On  the  20th  day  of  the  same  month,  F.  Trail,  the 
defendant  in  error,  wrote  and  handed  to  said  Warner 
the  following  instrument: 

"  Mr.  Galbreath,  Esq.  You  may  set  my  name  as 
stayor  to  a  debt  against  John  M.  Warner  for  about  four 
hundred  dollars,  in  favor  of  Letsy  Cannon,  in  the  hands 
of  C.  A.  Warner.      July  20th,  1857. 

«F.  TRAIL,    [seal.]" 

The  plaintiff  proved  by  Wm.  Galbreath,  the  justice 
who  rendered  the  judgment,  that  John  M.  Warner  brought 
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him  the  above  order,  and  that  with  the  consent  of  Letsy 
Cannon,  the  plaintiff,  he  received  it  and  entered  said 
Trail  as  stayor  to   the  judgment. 

This  order  was  the  only  evidence  of  Trail's  consent 
to   be  the  stayor. 

The  plaintiff  offered  to  prove  by  C.  A.  Warner,  that 
he  was  the  deputy  sheriff  of  Bedford  county,  and  that 
the  note  upon  which  said  judgment  was  rendered,  was 
placed  by  the  plaintiff  in  his  hands  to  collect;  that  he 
took  out  the  warrant  against  the  maker  and  endorsers, 
and  returned  the  same  to  William  Gralbreath,  for  trial, 
and  that  he  had  no  other  debt  against  said  John  M. 
Warner  in  favor  of  the  plaintiff;  and,  by  said  Galbreath, 
that  there  was  no  other  judgment  in  favor  of  the  plain- 
tiff against  John  M.   Warner,   rendered  by  him. 

But  the  Circuit  Court  rejected  this  evidence,  and 
held  the  order  to  be  invalid  and  insufficient  upon  its 
face,  and  that  extrinsic  testimony  could  not  be  received 
to  aid  it,  so  as  to  bind  the   defendant. 

In  this  we  think  the  Circuit  Court  erred. 

The  cases  of  Barr  v.  MeOregor  and  Jthode9  v. 
Chappellj  11  Hum.,  518-<527,  establish  the  principle,  that 
if  the  description  of  the  judgment  to  be  stayed  be  not 
full,  extrinsic  evidence  may  be  received  to  aid  the  de- 
fective description.  But  that  the  written  authority  to 
the  justice  must,  upon  its  face,  contain  such  reference 
to,  and  description  of  the  judgment,  the  execution  on 
which  is  intended  to  be  stayed,  in  some  one  or  more 
particulars,  as  without  the  aid  of  extrinsic  evidence,  will 
render  it  reasonably  certain  that  the  judgment  referred 
to  in  the  written  authority  is  the  identical  judgment  to 
which  the  stayor  intended  to  become  surety. 
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Bnt  that  parol  evidence  can  be  of  no  avail  to  estab- 
lish that  the  written  authority  was  intended  to  apply  to 
a  judgment  to  which  the  writing  upon  its  face,  in  no  one 
certain   and  diitinctive  particular^  relates. 

An  application  of  these  rules  to  the  authority  in  the 
present  case,  and  the  extrinsic  evidence  given  and  pro- 
posed to  be  given,  and  excluded  by  the  Court,  will,  we 
think,  show  that  the  defendant  in  error  was  bound  as 
stayor  in  the   case. 

The  authority  was   certainly  not  void  upon  its  face. 

It  described  the  debt  as  about  four  hundred  dollars, 
in  favor  of  Letsy  Cannon  against  John  M.  Warner,  in 
the  hands  of  C.  A.  Warner;  and,  evidently,  referred  to 
a  debt  in  judgment,  or  to  be  ^  put  in  judgment,  before 
a  justice  of  the  peace  by  the  name  of  Qalbreath;  for  it 
can  have  no  other  meaning. 

Now  who  would  say  that  if  the  extraneous  evidenee 
had  shown  a  state  of  facts  corresponding  in  every  par- 
ticular with  this  written  authority,  in  the  persons, 
amount,  and  justice  referred  to,  it  was  invalid  as  an 
authority?      We  think  no  one. 

The  question  then  is,  does  the  extrinsic  evidence 
sustain  the  description  in  the  written  authority  with  suf- 
ficient certainty?     And  we  think  it  does. 

In  the  two  cases  before  referred  to,  there  was  no 
reference  whatever  in  the  writing  to  the  amount  of  the 
debt  or  judgment  to  be  stayed.  Here  it  is  described 
as  about  four  hundred  dollars;  and  it  is  shown  by  the 
proof  to  be  $470.86.  This  latter  sum,  we  think,  may 
be  embraced  within  the  former.  In  Brown  v.  Weir^  6 
Serg.  &  Rawle,  401,  where  a  debt  was  described  in  an 
assignment    as    about    $11,000,  which    was,   in   fact,  up- 
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wards  of  018,000,  it  was  held  the  trust  included  the 
latter  sum.  See,  also,  the  case  of  the  Dedham  Bank  y. 
BichardSj  2  Metcalf,  105;   Barrill  on  Assignments,  252. 

Here  the  plaintiff,  Letsy  Cannon,  and  the  defendant, 
John   M.   Warner,   are   accurately  described. 

The  judgment  is  shown  to  have  been  before  William 
Galbreath,  a  justice  of  the  peace  of  Bedford  county,  and 
that  there  was  no  other  judgment  or  justice  to  which 
the  writing  could  refer.  And  it  is  also  further  iden- 
tified by  the  fact  that  this  claim  was  in  the  hands  of 
C.  A.  Warner,  a  deputy  sheriff  of  Bedford  county,  for 
collection. 

But  it  is  said,  that  though  the  debt  was  against 
John  M.  Warner,  yet  it  was  also  against  two  additional 
parties,  to  wit,  Rutledge  and  Kimbro,  not  mentioned  in 
the  authority.  This  is  true ;  but  they  were  merely  en- 
dorsersy  and  he  the  principal  debtor.  And,  besides,  he 
could  stay  it  without  them ;  and  it  was,  no  doubt,  re- 
garded as  his  debt.  Moreover,  this  objection  is  held 
in  Dilliard  v.  Askew  and  Lancaster,  3  Hum.,  536,  to 
have   nothing   in  it. 

It  is  next  objected  that  the  judgment  was  rendered 
the  11th,  and  the  authority  for  the  stay  is  on  the  20th 
of  July.  But  a  judgment  may  be  stayed  at  any  time 
before  it  is  paid,  or  execution  issued,  by  the  plaintiff's 
consent.      10  Hum.,  272. 

It  is  finally  said,  the  authority  upon  its  face  refers 
to  a  debt  not  in  judgment,  in  the  hinds  of  C,  A. 
Warner,  and  that,  in  fact,  this  debt  was  then  in  judg- 
ment, and  not  in  the  hands  of  Warner,  and  so  not 
within  the  authority.  But  this  is  not  the  true  construc- 
tion  of   the  authority.       It    evidently  embraced  the  debt. 
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whether  in  judgment  or  not.  And  we  know  that  when 
a  claim  is  placed  with  an  officer  for  collection,  it  is 
universally  understood  to  remain  in  his  hands  and  under 
his  management,  until  the  money  is  collected  and  paid 
over  to  the  creditor. 

We  think,  therefore,  that  it  appears  with  sufficient 
certainty  that  this  was  the  judgment  which  the  defend- 
ant in  error,   Trail,   intended   to   stay. 

Judgment  revorsed,  and  cause  remanded. 


Hbnry  D.  Teompson  v.  William  ClexVdening. 

1.  Skduction.  Evidence,  Statute  of  limitations.  On  a  trial  for  seduc- 
tion, eyidcnce  of  a  criminal  connexion  between  the  daughter  and  de- 
fendant, is  not  limited  to  the  period  of  three  years  from  the  commence- 
ment of  the  suit.  The  whole  of  the  party's  intercourse  with  the  per- 
son seduced,  and  all  the  circumstances  of  the  case  are  to  be  i:egarded 
as  an  entire  transaction,  and  arc  admissible  as  evidence,  as  well  in 
view  of  the  question,  whether  the  defendant  is  the  father  of  the  child, 
as  to  show  the  extent  of  the  injury  in  aggravation  of  the  damages. 

2.  Samk.  Same.  Character  of  the  person  seduced.  Evidence  of  the 
general  character  of  the  person  seduced  is  admissible,  but  this  inquiry 
must  be  restricted  to  her  general  reputation  as  to  chastity  at  the  time 
of,  and  prior  to  her  seduction. 

8.  Sams.  Same,  Plaintiff  *s  character.  When  the  father  sues  for  the 
seduction  of  his  daughter,  it  may  be  shown  that  he  is  a  man  of  profli- 
gate character  and  dissolute  habits.  This,  however,  must  be  done  by 
evidence  of  his  general  reputation,  and  not  by  proof  of  particular  in- 
stances. 

4.  Same.  Same,  Character  of  the  plaintiff'' s  family.  The  reputation 
of  a  particular  member  of  the  plaintiff's  family,  other  than  the  plain- 
tiff or  the  person  seduced,  cannot  be  inquired  into ;  but  the  general 
reputation  and  standing  of  the  family  may  be  shown  by  the  plaintiff 
with  a  view  to  enhance,  or  by  the  defendant  to  diminish  the  damages. 
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Nxw  Trial.  PracHee.  ExaminaHon  of  vivtna»  after  eommenee- 
ment  of  the  argument  After  the  evidence  is  closed  and  two  argu- 
ments made  on  each  side,  the  admission  of  a  material  witness  is,  per- 
haps, an  exercise  of  discretion,  scarcely  to  be  vindicated  by  the  moftt 
liberal  practice ;  and  if,  on  a  motion  for  a  new  trial,  disclosures  are 
made  materially  affecting  the  credibility  of  such  witness,  and  the 
verdict  is  excessive,  it  should  bo  set  aside  and  a  new  trial  granted. 


FROM   SUMNER. 


This  cause  was  tried  at  the  October  Term,  1858, 
before  Turner,  J.  A  motion  for  a  new  trial  having 
been  overruled,  the  defendant  appealed. 

Smith,  Winchester,  Bate,  and  Solomon,  for  the 
plaintiff  in  error. 

Head  and  Turner,  for  the  plaintiff  in  error. 

1.  The  Court  was  requested  to  charge,  "that  as  the 
statute  of  limitations  was  pleaded,  the  jury  could  not 
look  to  any  evidence  of  seduction  or  illicit  intercourse 
by  the  defendant  with  the  daughter,  prior  to  three 
years  next  before  the  bringing  of  the  suit,  in  aggrava- 
tion of  damages."  The  Court  refused  so  to  charge;  and 
stated  to  the  jury  upon  this  plea,  that  if  they  "shall 
find  that  there  was  adulterous  intercourse  obtaining  be- 
tween the  defendant  and  Latitia  Clendening,  running 
through  a  space  of  more  than  three  years,  then  the 
whole  space  of  time  may  be  looked  to,  not  only  as  evi- 
dence for  the  purpose  of  ascertaining  whether  the  de- 
fendant was  the  father  of  the  child,  but  also  may  be 
looked  to  for  the  purpose  of  aggravating  the  damages." 
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Sedaction  is  the  ^^  crime  of  persuading  a  female,  by 
flattery  or  deception,  to  surrender  her  chastity."  Crim- 
inal connection  may  take  place  without  seduction;  and 
if  seduction  be  not  proved,  damages  for  it  should  not 
be  given.  Sedgwick  on  Dam.,  643;  Sill  v.  WiUoUy  8 
Blackford,  123.  If  the  seduction  took  place  more  than 
three  years  before  the  suit  was  brought  it  certainly  could 
not  be  looked  to  in  fixing  the  measure  of  damages.  If 
this  were  so  the  statute  would  afford  no  protection.  The 
loss  of  service  is  the  gravaman  of  the  action,  but  the 
seduction  the  real  cause.  If  the  seduction  occurred  more 
than  three  years  before  the  suit  was  brought,  it  cer- 
tainly is  not  admissible  in  aggravation  of  the  damages. 
2.  The  Court  refused  to  permit  evidence  of  the 
general  bad  character  of  the  daughter  of  the  defendant 
in  error,  after  the  time  she  stated  she  was  seduced  by 
the  plaintiff  in  error,  which  was  four  years  before  her 
pregnancy. 

The  Court  was  requested  to  charge,  that  if  the 
daughter  of  the  defendant  in  error  was  a  lewd  woman. 
at  the  time  of  the  debauchery,  the  plaintiff  was  only 
entitled  to  recover  for  the  actual  loss  of  service  and 
expenses;  and  that  the  jury  could  not  look  to  the  loss 
of  character,  and  injured  feelings  of  the  plaintiff's  family. 
The  Court  refused  so  to  charge ;  but  stated  to  the  jury^ 
that  if  'Mt  should  appear  from  the  testimony,  that  the 
defendant  was  responsible  for  the  loss  of  chastity;  and 
in  consequence  of  the  defendant's  conduct  she  became  lost 
and  abandoned,  and  had  adulterous  intercourse  with  other 
men,  it  would  not  be  entitled  to  any  or  but  little  weight 
in  ascertaining  the  damages ;  and  this  is  so,  for  the  reason. 
19 
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that  it  may  be  a  consequence  of  the  seduction  com- 
mitted by  the   defendant,  if  any   was  committed   by  him/' 

The  principle  established  by  the  ruling  of  the  Court 
is,  that  the  character  of  the  daughter  for  chastity,  after 
her  alleged  seduction,  although  four  years  before  preg- 
nancy, is  not  competent  evidence,  if  the  defendant  sued, 
was  guilty  of  the  first  criminal  act  with  her.  Her 
character  for  chastity  up  to  the  time  of  parturition  is 
involved  in  the  issue.  2  Greenleaf  on  Evidence,  sec. 
577.  And  unless  the  loss  of  character  is  the  result  of  the 
seduction  it  is  proper  to  go  to  the  jury  in  estimating 
the  damages. 

If  the  daughter  was  a  lewd  woman  at  the  time  of 
the  debauchery,  the  plaintifi*  below  was  only  entitled  to 
recover  for  the  actual  loss  of  service  and  expenses. 
Fletcher  v.  Randall^  A.  N.  P.,  196. 

3.  The  Court  below  erred  in  permitting  Dr.  Header 
and  Peter  M.  House  to  be  examined.  The  rule  had 
been  applied  for  and  granted.  Header  was  examined 
after  the  testimony  of  the  plaintiff  had  closed.  He  had 
not  been  under  rule.  House  was  permitted  to  be  exam- 
ined after  all  the  counsel,  except  two,  had  concluded 
their  argument.  He  had  been  summoned  and  discharged, 
and  then  examined.  He  had  not  been  under  rule.  Al- 
though the  relaxation  of  the  rule  is  within  the  sound 
discr3tion  of  the  Court  wo  do  not  think  sufficient  cause 
was  shown  in  this  case,  to  admit  his  testimony,  more 
especially  as  the  rule  had  been  asked  for,  and  granted 
by   the   Court. 

4.  The  plaintiff  in  error  proposed  to  prove  the  profli- 
gate principles   and  dissolute   habits   of  the   defendant    in 

.error.      It  was   objected  to,   and    the  objection  sustained. 
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The  evidence  is  competent.  2  Greenleaf  on  Evidence, 
sec.  579;  Dodd  v.  Norris^  8  Campb.,  519.  This  evi- 
dence is  also  competent  to  show  that  the  injury  or 
consequence  haa,  in  part,  resulted  from  the  improper, 
negligent,  and  imprudent  conduct  of  the  plaintiff  himself. 
2  Stark,  on  Evidence,  6  American  edition,  722. 

5.  The  plaintiff  in  error  proposed  to  prove  that  the 
general  character,  for  chastity,  of  the  wife  of  the  de- 
fendant in  error,  and  mother  of  the  daughter,  who  is 
alleged  to  have  been  seduced,  was  bad.  The  Court 
ruled  that  the  evidence  was  incompetent.  Evidence  of  the 
general  good  conduct  of  the  plaintiff's  family;  of  their 
character,  and  the  number  of  his  other  children,  is  ad- 
missible on  the  question  of  damages.  And  the  jury  may 
award  compensation  for  the  loss  of  his  domestic  peace, 
as  well  as  the  disgrace  cast  upon  his  family.  2  Stark, 
on  Evidence,  6  American  edition,  722;  Bedford  v. 
Maekouly  3  Esp.  C,  119;  McAuley  v.  Birkheady  18 
Iredell's  (N.  C)  L.,  28  ;  Kendrick  v.  McCrarey,  11  Ga., 
613;  Hill  V.  WiUon,  8  Blackford,  123-4;  EayneB  v. 
Sinclairy  23  Vermont,  113;  Kemhle  v.  PilloWy  7  Monroe, 
295;  8  Scam.,  378.  If  such  proof  is  competent  on  be- 
half of  the  plaintiff  in  the  action,  it  certainly  would  be 
competent  to  show  the  general  bad  character  of  the 
family,  in  mitigation  of  the  damages.  It  is  competent  on 
another  ground,  to  show  what  anguish  and  sorrow  the 
plaintiff  would  feel  in  the  loss  of  the  virtue  of  his 
daughter.  If,  as  we  proposed  to  show,  the  plaintiff 
below  had  been  living  with  a  prostitute  for  a  number 
of  years,  keeping  this  daughter  with  her,  he  could  not 
be  very  sensitive  to  her  degradation.  2  Stark,  on 
Evidence,  722. 
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6.  The  plaintiff  below  was  permitted  to  prove  by 
bis  daughter,  that  medicine  and  a  note  were  sent  to 
her.  That  the  medicine  was  sent  to  destroy  her  child, 
and  she  took  one  dose  of  it,  but  it  did  not  hurt  her. 
The  note  was  permitted  to  be  read.  This  evidence  was 
objected  to,   and  the   objection   overi'ulcd. 

The  Court  was  requested  to  Instruct  the  jury,  "thai 
if  they  believed  the  defendant  had  sent  medicine  to  the 
daughter  to  destroy  her  child,  and  she  did  not  take  it.« 
so  as  to  injure  her  and  occasion  a  loss  of  service  to 
the  plaintiff,  they  should  not  look  to  this  fact  in  mak- 
ing up  their  verdict  upon  the  question  of  damages. 
That  it  could  be  looked  to,  alone,  for  the  purpose  of 
ascertaining  whether  the  defendant  was  the  father  of  the 
child.  The  Court  refused  so  to  charge.  The  rule  of 
law  is  well  settled,  that,  in  cases  of  torts,  it  is  ne- 
cessary for  the  party  complaining  to  show  that  the  par- 
ticular damges  in  respect  to  which  he  proceeds,  are  the 
legal  and  natural  consequence  of  the  wrongful  act  im- 
puted to  the  defendant.  Sedgwick  on  Damages,  82; 
Clark  V.  Brown^  18  Wendell,  218.  In  cases  for  seduc- 
tion, any  consequential  damage  not  affecting  the  plain- 
tiff, or  which  is  remote,  cannot  be  allowed.  Such  as 
the  probable  expense  of  supporting  the  illegitimate  child; 
loss  of  service  resulting  from  the  illness  of  the  daugh- 
ter, which  illness  was  occasioned  by  the  desertion  of  the 
seducer;  promise  to  marry  the  daughter,  &c.  Sedgwick 
on  Damages,  82;  Saynei  v.  Sinclair^  23  Vermont,  108; 
Sedgwick  on  Damages,  644;  Bodd  v.  Nerris,  3  Campb., 
619;  Foster  v.  Sco^eldy  1  R.,  299.  Upon  what  principle 
then  can  this   evidence  be  looked  to,   in  ascertaining   the 
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damages?  Its  competency  for  any  purpose,  is  doubtful; 
but  certainly  it  is  incompetent  in  aggravation  of  the 
damages.  It  is  a  distinct  and  substantive  matter,  havring 
no  connection  with  the  alleged  seduction. 

7.  We  insist,  that  the  Court  should  have  granted  a 
new  trial  upon  the  affidavits  of  plaintiff  in  error,  and 
those  filed  by  him.  House  having  been  examined  by 
the  permission  of  the  Court,  at  the  time  and  under  the 
circumstances  it  was  done,  his  testimony  must  have  had 
a  controlling  influence  on  the  verdict  of  the  jury. 
When  the  Court  saw,  by  the  affidavits,  that  he  could 
have  been  discredited ;  and,  in  all  probability,  was  the 
father  of  the  child,  we  think  a  new  trial  should  have 
been  granted. 

8.  The  verdict  is  excessive  and  a  new  trial  should 
be  granted  for  this  cause.  When  the  whole  proof  is 
looked  to,  there  is  nothing  to  warrant  such  a  verdict. 
The  proof  shows  that  the  daughter  alleged  to  have  been 
debauched,  had,  as  far  back  as  1851,  been  guilty  of  acts 
of  lewdness  and  criminal  connection  with  various  persons; 
that  these  acts  of  lewdness^continued  up  to,  about,  the 
time  she  became  pregnant. 

Guild,  Allbn,  and  Bennett,  for  the  defendant  m 
error.* 


McKiNNBY,  J.,  delivered  the  opinion  of  the   Court. 

This  was    an    action    on   the   case    brought    by  Glen- 

*The  briefs  of  the  other  counsel  are  not  on  file,  or  they  would  be  in- 
serted. Bkportkr. 
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dening  for  the  seduction  of  his  daughter.  Verdict  and 
judgment  were  rendered  for  the  plaintiflF,  for  $7,500,  and 
the   case   is   brought   here  by  an  appeal  in   error. 

It  is  alleged  in  behalf  of  the  plaintiflf  in  error, 
that  in  the  progress  of  the  trial  various  errors  intervened 
in  the  admission  and  rejection  of  evidence,  and  in  the 
determinations  of  the  Court,  in  regard  to  the  effect  of 
the  evidence,  as  also  in  the  instructions  given  to  the 
jury.  But  the  chief  error  relied  upon  for  the  reversal 
of  the  judgment,  is  the  refusal  of  the  Court  to  grant 
a  new  trial  for  the  cause  disclosed  in  the  aflSdavits  pro- 
duced  after  verdict. 

The  case  is  a  peculiar  one  in  all  its  circumstances. 
The  plaintiff's  daughter  was  examined  as  a  witness  on 
the  trial.  From  her  testimony  it  appears  that  Thomp- 
son, the  defendant,  was  a  married  man,  whose  residence 
was  within  half  a  mile  of  the  plaintiff's;  that  the  fam- 
ilies were  intimate,  and  defendant  was  the  family  phy- 
sician of  plaintiff's  family.  That  in  the  summer  of 
1854,  while  the  witness  was  temporarily  an  inmate  of 
defendant's  family,  an  illicit  intercourse  commenced  be- 
tween the  defendant  and  herself,  which  was  continued  up 
to  the  first  of  September,  1857 — a  period  of  more  than 
three  years — when  she  discovered  that  she  had  become 
pregnant;  and  on  the  8th  of  June,  1858,  was  delivered 
of  a  child,  of  which  defendant  was  the  father.  She  fur- 
ther stated  that,  upon  informing  the  defendant  of  her 
condition,  he  proposed  to  give  her  $100  if  she  would 
swear  the  child  to  one  Peter  M.  House,  who  had  been 
visiting  her  as  a  suitor;  and  on  her  refusal  to  do  so,  he 
proposed  that  she  should  take  some  chemical  preparation 
to  destroy  the  child,   and  [^afterwards    sent    her  a  liquid 
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preparation  in  a  phial,  designed  to  produce  an  abortion, 
accompanied  with  a  note  urging  her  to  take  it,  as  she 
would  not  swear  the  child  to  House.  That  she  took  one 
dose  and   it   made   her  so  sick  she   threw  the  rest  away. 

Numerous  witnesses  were  examined  on  both  sides  as 
to  the  general  character  of  plaintiff's  daughter  for  truth 
and  chastity.  The  witnesses  for  the  plaintiff  seem  to 
have  heard  nothing  prejudicial  to  her  reputation  previous 
to  her  criminal  intercourse  with  the  defendant.  Eut 
some  of  the  witnesses  on  the  other  side  state,  that, 
before  the  summer  of  1854,  the  time  when  it  is  alleged 
her  intercourse  with  the  defendant  commenced,  her  gen- 
eral  reputation  for   chastity   was  bad. 

One  witness  (George  Sarver)  states,  that,  at  a  camp- 
meeting,  in  1853,  he  had  sexual  intercourse  with  her, 
at  her  own  solicitation.  Other  witnesses  detail  instances 
of  indelicacy  of  behavior  on  her  part,  and  of  liberties 
with  her  person  by  young  men,  tolerated  by  her,  utterly 
revolting  to  female   delicacy   and  decency. 

This  much  of  the  evidence  in  relation  to  the  conduct 
and  character  of  the  defendant,  and  the  person  seduced, 
it  has  been  thought  proper  to  state,  in  view  of  the 
question   of  damages  hereafter   to  be  noticed. 

1.  It  is  insisted  that  the  Court  erred  in  admitting 
any  evidence  of  a  criminal  connection  between  the  de- 
fendant and  the  plaintiff's  daughter  beyond  the  period 
of  three  years  from  the  commencement  of  the  present 
action. 

We  do  not  think  so.  The  whole  of  the  defendant's 
intercourse  with  the  person  seduced,  and  all  the  circum- 
stances of  the  case,  are  to  be  regarded  as  an  entire 
transaction,   and   are   admissible  as   evidence  to   the  jury. 
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as  well  in  view  of  the  question  whether  the  defendant 
is  the  father  of  the  child,  as  to  show  the  extent  of  the 
injury  in  aggravation   of  the   damages. 

2.  The  Court  refused  to  admit  evidence  of  the 
general  bad  character  of  the  plaintiff's  daughter  after 
her  seduction.  In  this,  we  think,  the  Court  did  not 
err.  It  is  true  that  the  general  character  of  the  per- 
son seduced,  for  chastity,  is  involved  in  the  issue;  and 
if  bad,  the  defendant  may  avail  himself  of  it  in  mitiga- 
tion of  the  damages.  But  this  inquiry  must  be  re- 
stricted to  her  general  reputation  as  to  chastity  at  the 
time  of,  or  before  her  seduction.  The  necessary  result 
of  her  seduction  would  be  the  ruin  of  her  reputation  in 
the  public  estimation;  and  it  would  be  monstrous  to  hold 
that  the  defendant  might  avail  himself  of  that  ruined 
reputation,  caused  by  his  own  wrong,  to  lessen  the  claim 
of  her  injured  parent  to  damages.  The  proposition  is 
too  revolting  to  our  reason  and  sense  of  justice  to  admit 
of  discussion. 

3.  The  defendant  proposed  to  prove,  on  cross-exami- 
nation of  the  plaintiff's  daughter,  that  she  had  heard 
her  mother  charge  her  father,  the  plaintiff,  with  adul- 
tery, and  that  he  admitted  the  charge  to  be  true.  The 
Court  properly  excluded  this  evidence.  We  have  recently 
held,  in  Beed  v.  WilliamSy  that  it  is  admissible  to  show 
that  the  plaintiff  is  a  man  of  profligate  character '  and 
dissolute  habits;  but  that  it  must  be  done  by  evidence 
of  his  general  reputation,  and  not  of  particular  instances. 

4.  The  defendant  also  proposed  to  prove  that  the 
general  reputation  of  the  plaintiff's  wife,  and  mother  of 
the  person  seduced,  as  to  chastity,  was  bad.  This  evi- 
dence   the    Court    also    properly  rejected.      The    general 
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reputation  and  standing  of  the  family  may  be  shown  by 
the  plaintiff,  as  it  seems,  with  a  view  to  enhance  the 
damages;  and,  upon  the  same  principle,  it  would  seem 
that  such  evidence  ought  to  be  admitted  on  the  part  of 
the  defendant  to  diminish  the  damages.  But  the  reputa- 
tion of  a  particular  member  of  the  family,  other  than 
the  plaintiff  or  the  person  seduced,  cannot  be  inquired 
into. 

5.  The  next  and  only  remaining  error  which  we 
deem  it  necessary  to  consider,  is  the  refusal  of  the  Court 
to  grant  a  new  trial. 

It  appears  from  the  bill  of  exceptions,  that  after  the 
examination  had  been  closed  on  both  sides,  and  after 
two  arguments  on  each  side  had  been  made  to  the  jury, 
an  application  was  made  to  the  Court  on  behalf  of  the 
plaintiff  to  examine  Peter  M.  House  as  a  witness,  for 
the  purpose,  first,  of  discrediting  George  Sarver,  a  wit* 
ness  examined  by  the  defendant,  who  proved  that  he 
had  had  sexual  intercourse  with  plaintiff's  daughter  prior 
to  her  seduction  by  the  defendant;  and,  in  the  next 
place  to  relieve  himself  from  the  imputation  made  upon 
him  in  the  evidence  and  in  the  argument,  of  being  the 
father  of  the  child  charged  upon  the  defendant.  The 
Court  admitted  said  witness.  And  he  stated,  in  sub- 
stance, that  in  July  or  August,  1858,  Sarver  had  stated, 
in  a  eonversation  with  witness,  ^*that  he  never  had  crim- 
inal connection  with  plaintiff's  daughter,  and  that  he 
would  lay  his  hand  on  the  Bible  and  swear  it."  Wit- 
ness likewise  stated  that  he  himself  never  had  sexual 
intercourse  with  her.  But,  on  cross-examination,  he  ad- 
mitted that  he  had  visited  her  as  a  suitor,  and  that  he 
had  taken  various  liberties  with  her  person,   which  need 
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not  be  here  stated.  He  likewise  stated  that  he  had 
been  summoned  as  a  witness  for  plaintiff,  but  had  got 
off  from  attending  and  had  gone  to  the  country,  and 
returned  again  to  the  court  house  during  the  progress 
of  the   argument. 

After  the  examination  of  House  the  Court  offered  to 
postpone  the  trial  as  long  as  might  be  necessary  to 
afford  the  defendant  opportunity  to  produce  witnesses  to 
rebut  the  testimony  of  House.  But  the  defendant's 
counsel  waived  the  offer,  and  consented  to  proceed  with 
the  trial,  upon  its  being  admitted  by  plaintiff's  couv^sel 
that  Sarver  could  prove  a  good  character — defendant's 
counsel  admitting,  at  the  same  time,  that  House  could 
also  prove  a  good  character.  It  should  have  been  re- 
marked that  the  defendant  was  absent.  He  left  town 
after  the  evidence  was  closed  and  went  to  the  country 
to  visit  his  wife,  who  was  sick,  as  he  alleged,  and  did 
not  return  until  after  the   verdict  was  rendered. 

The  defendant  produced  the  affidavits  of  several  per- 
sons, setting  forth  the  repeated  and  positive  declarations 
of  House  to  the  effect  that  he  had  had  criminal  con- 
nection with  the  plaintiff's  daughter  for  a  period  of 
twelve  or  eighteen  months;  that  she  was  with  child  by 
him,  and  that  he  expected  he  would  have  to  leave  the 
country  on  that  account;  and  that  he  had  offered  her  a 
sum  of  money  to  swear  the  child  to  the  defendant, 
Thompson.  Other  matters  stated  in  the  affidavits  we 
deem  unnecessary  to  notice.  We  likewise  pass  by,  with- 
out notice,  the  counter  affidavits  produced  by  the 
plaintiff. 

The  difficulty  in  the  way  of  holding  the  Circuit 
Judge   to   have  erred    in  refusing  a  new    trial  upon  the 


DECEMBER  TERM,  1858.  299 

Henry  D.  Thompson  v.  William  Clendening. 

foregoing  facts,  grows  out  of  the  refasal  of  the  defend- 
ant's counsel  to  accept  the  offer,  so  fairly  and  properly 
made  by  the  Court,  to  give  time  to  introduce  rebutting 
evidence. 

In  ordinary  cases,  perhaps,  a  party  ought  to  be  con- 
cluded by  such  an  act  of  his  counsel  in  his  absence, 
however  rash  or  unadvised  it  may  have  been  on  the 
part  of  counsel.  But  under  the  extraordinary  circum- 
stances of  this  particular  case,  we  think  the  defendant 
should  not  be  denied  a  new  trial  on  that  ground.  The 
counsel  swears  that  he  was  wholly  ignorant  that  any 
rebutting  evidence  could  be  produced.  And  the  defend- 
ant can  scarcely  be  charged  with  negligence  in  being 
absent,  as  it  was  not  reasonably  to  have  been  expected 
that,  after  the  close  of  the  evidence  and  after  the 
argument  was  nearly  concluded,  new  testimony  would 
h&ve  been  admitted;  and  especially  the  testimony  of  a 
witness  who  had  been  summoned  by  the  plaintiff,  and 
discharged  without  examination.  And  we  cannot  forbear 
to  remark,  that  the  admission  of  this  witness,  under  all 
the  circumstances,  was  perhaps  an  exercise  of  discretion 
scarcely  to  be  vindicated  by  the  most  liberal  pmctice. 
But  granting  that  he  was  properly  admitted,  when  we 
look  to  the  time  and  circumstances  of  his  admission, 
the  purposes  for  which  he  was  introduced,  the  great  im- 
portance of  his  testimony,  if  credited  by  the  jury,  as  it 
must  have  been  from  the  verdict,  the  very  questionable 
attitude  occupied  by  him  from  his  own  admissions  on 
cross-examination,  and,  still  more,  the  force  of  the  affi- 
davits to  destroy  his  claims  to  credit  altogether,  we  feel 
constrained  to  say  that  the  Court  erred  in  refusing  a 
new  trial.     And  we   arrive  at    this  conclusion    the  more 
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readily,  perhaps,  because  Tre  think  the  damages  are 
excessive,  to  a  most  unreasonable  and  extravagant  degree. 
Whether  upon  this  ground  alone,  we  should  feel  war- 
ranted in  setting  aside  the  verdict,  is  a  question  not 
necessary  to  be  considered.  We  are  not  by  any  means 
inclined  to  discourage  exemplary  damages  in  cases  of 
this  kind,  wherever  a  proper  case  for  such  damages  is 
made  out.  But  it  will  not  do  to  permit  juries  to  place 
all  females  '  upon  the  same  common  level,  and  to  lose 
sight  of  all  those'  just  distinctions,  founded  upon  the 
conduct,  character,  and  social  position  of  the  parties,  in 
view  of  which  the  damages,  in  each  particular  case, 
ought  to  be  estimated. 

The  case  before  us,  so  far  as  the  plaintiff  and  his 
daughter  are  concerned,  is  certainly  not  a  very  proper 
one  for  unusual  damages.  But  the  aggravations  and 
enormities  of  the  defendant's  conduct  deserved  to  be 
marked  by  the  jury.  Nevertheless,  we  think  the  dam- 
ages were  altogether  disproportioned  to  the  whole  case. 

Judgment  reversed. 


B.  J.  Vadbn,  Adm'r,  &€.  V.  Harriett  Haxob  H  al 

1.  Will.  OonstrucUon.  The  words,  **  lawAil  heirs  of  his  body,"  in 
the  following  clause,  to- wit:  *'To  my  son,  Lodwick  Vaden,  I  lend 
two  negroes,  Lucy  and  Harry,  and  increase,  during  natural  life,  and 
at  his  death,  to  be  equally  divided  between  the  lawful  heirs  of  his 
body,''  are  words  of  purchase,  and  means  children.  Xiodwick  Va- 
den, therefore,  took  only  a  life  estiite  in  said  slaves — remainder  to 
his  children. 
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2.  ADYAirc£MSNTS.  Notes  held  hy  the  intestate.  Case  in  judgment. 
Notes  held  by  the  father  at  the  time  of  his  death,  against  a  son,  are  not 
to  be  charged  as  advancement,  unless  it  be  proved  that  they  were  used 
merely  as  evidences  of  a  gift  or  advancements  to  the  son,  or  that  the 
father  did  not  intend  to  collect  them.  The  intestate  held  several 
notes  on  an  insolvent  son.  The  son  died  before  the  father,  leaving 
children.  The  notes  came  to  the  hands  of  the  administrator  without 
any  evidence  explaining  the  intention  of  the  intestate,  as  to  whether 
he  held  thorn  as  debts,  or  intended  them  as  gifts  to  his  son.  Held, 
that  prima  facie  they  are  debts,  and  cannot  be  charged  as  advance- 
ments, in  the  absence  of  proof  showing  that  the  deceased  did  not  in- 
tend to  collect  them,  or  regarded  them  as  gifts  to  his  son. 


FROM  SMITH. 


This  bill  was  filed  by  the  administrator  of  Lodwick 
Yadeiiy  for  a  con8t^lctio^  of  the  will  of  his  father, 
William  Vaden,  and  for  a  collation  of  advancements. 
There  were  sundry  notes  in  the  possession  of  Lodwick 
Vaden,  at  his  death,  against  his  son,  S.  T.  Vaden,  who 
was  insolvent,  and  died  before  the  death  of  his  father. 
No  proof  was  introdaced  explaining  the  intention  of  the 
intestate  as  to  said  notes.  Chancellor  Ridlet  held,  that 
Lodwick  Vaden  took  only  a  life  estate  in  the  slaves, 
under  his  father's  will,  with  remainder  to  his  children. 
He  also  held,  that  the  notes  should  be  charged  against 
the  distributees  of  S.  T.  Vaden,  as  advancements  to 
their   father. 

S.  M.  FiTB,  for  the  complainant,  said: 

There  are  only  two  questions  raised:  Ist  Did  Lod- 
wick Vaden  take  an  estate  for  life,  or  an  absolute  one  in 
the  slaves  Lucy  and  Harry,   under  the    following  clause 
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of  the  will  of  his  father,  William  Vaden:  "To  my  son, 
Lodwick  Vaden,  I  lend  two  slaves,  Lucy  and  Harry, 
and  increase,  daring  natural  life,  and  at  his  death,  to 
be  equally  divided  between  the  lawful  heirs  of  his  body." 
That  Lodwick  Vaden  took  only  a  life .  estate,  remainder 
to  his  children;  see  Loving  and  others  v.  Hunter j  8 
Yer.,  4. 

2d.  The  question  as  to  whether  certain  notes  exe- 
cuted by  S.  T.  Vaden,  a  son  of  the  complainant's  intes- 
tate, who  died  before  his  father,  shall  be  held  to  be 
advancements  and  charged  in  distributing  to  his,  said 
S.  T.  Vaden's  children.  The  Chancellor  decreed  that 
said  notes  should  be  held  to  be  advancements,  and  we 
think  correctly;  otherwise,  a  child  might  be  advanced  to 
the  full  amount  of  a  share,  and  then  die,  and  his  chil- 
dren come  in  for  another  share.  The  taking  of  notes 
for  the  money  advanced  was  merely  done  to  have  evi- 
dence of  the  advancement  at  his  death.  The  furnishing 
this  money  at  intervals  and  holding  up  the  notes,  and 
making  no  effort  to  collect  them,  is  conclusive,  that  they 
were  intended  as  advancements  and  not  as  debts  against 
the  son.  That  money  paid  by  a  father  for  a  son,  is  an 
advancement,  and  may  be  so  held  against  the  children 
of  the  son  in  case  the  son  die ;  see  Carter' %y  EzW^  v.  Cat- 
lingy  5  Mur.,  223.  Much  more  would  money  loaned  to 
the  son,  be  held   an  advancement. 


J.  B.  MooRBS,  for  the  defendants,  argued: 

1.     The  notes    are  from    the    father    to    ihe  grand- 
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father,  the  father  having  died  many  years  before  the 
grandfather,  could  not  be  charged  against  the  grandchil- 
dren in  distributing  the  estate  of  the  grandfather  under 
the  laws  of  descent  and  distribution,  both  haying  died 
%nte%taie. 

There  is  no  evidence  of  an  intention  on  the  part  of 
the  deceased  to  hold  these  notes  as  an  advancement, 
or  that  it  was  not  his  intention  to  collect  them.  They 
remained  in  his  possession  as  debts   against  the   son. 

2.  The  will  of  William  Vaden,  if  valid  for  any  pur- 
pose, vests  in  Lodwick  Vaden  an  absolute  estate  in  the 
slaves  Lucy  and  Harry.  The  provision  is  within  the 
rule  in   Shelly's   case. 

The  word  "heirs,"  is  a  word  of  limitation,  and  so 
held  by  the  authorities.  4  Kent's  Com.,  228,  229  and 
230;   Randolph  v.    Wendell,  4  Sneed,  646. 


Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  first  question  is  as  to  the  construction  of  the 
following  clause  in  the  will  of  William  Vaden,  senior, 
namely:  "To  my  son,  Lodwick  Vaden,  I  lend  two  ne- 
groes, Lucy  and  Harry,  and  increase,  during  natural 
life,  and  at  his  death,  to  be  equally  divided  between 
the  lawful  heirs   of  his  body." 

We  are  of  opinion  that  the  words  "lawful  heirs  of 
his  body,"  as  used  in  this  will,  are  words  of  purchase, 
and  meant  children.  Lodwick  Vaden,  therefore,  only 
took  an  estate  for  life  in  these  slaves,  with  remainder 
to  his  children.      The  cases  of  Loving  et  al.  v.  Hunter, 
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8  Yer.,  4,  and  Settle  v.  Seftley  10  Hum.,  474,  are 
direct  authority  and  decisive  of  the  question.  The 
Chancellor  so  held,  and  in  this  respect,  we  affirm  his 
decree. 

The  next  question  is  as  to  the  various  notes,  or 
bonds,  held  by  Lodwick  Yaden,  the  intestate,  at  his 
death,  upon  his  son  Samuel  T.  Vadcn;  are  they  to  be 
regarded  as  debts,  or  advancements,  in  the  distribution 
of  his  estate?  If  the  former,  then  they  are  not  to  be 
brought  into  hotchpot  by  the  children  of  Samuel  T. 
Vaden.  K  the  latter,  they  must.  Proud  v.  Turner^  2 
Fiere  Williams,  561.  These  notes  are  four  in  number, 
all  under  seal,  and  made  payable  by  the  said  Samuel 
T.  Yaden  to  said  Lodwick.  Two  of  them  bear  date  in 
September,  1847,  one  in  1860,  and  one  in  1853,  and 
were  retained  by  the  intestcUe  till  his  death  in  1856, 
and  the  same  are  now  in  possession  of  his  administra- 
tor. Samuel  T.  Yaden  had  died  before  his  father,  and, 
it  is  said,  was  insolvent.  There  is  no  evidence  explain- 
ing the  intention  of  the  father  as  to  these  debts,  other 
than  the  notes  themselves.  Nothing  to  show  that  they 
were  used  merely  as  the  evidences  of  gifts  or  ad« 
vancements  to  the  son,  or  that  the  father  did  not 
intend  to  collect  them.  As  before  stated,  the  case  rests 
alone  on  the  notes.  To  show  that  they  are  advance- 
ments, and  to  be  so  regarded,  we  have  been  referred 
to  Gilbert  v.  Wetherillj  1  Cond.  Eng.  Ch.  Rep.,  444. 
But  in  that  case  it  was  made  manifest  by  the  evi- 
dence, that  the  father  did  not  intend  to  collect  the  note. 
He  burnt  it  and,  in  effect,  declared  his  son  was  not  to 
pay  it;  and  the  case  had  many  other  facts  tending  to 
show   a  purpose  not  to  keep  it  as   a  debt. 
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The  fact  here,  that  the  intestate  had  several  notes, 
taken  at  different  times,  and  that  he  seems  not,  so  far 
as  we  can  see,  to  have  pressed  Samuel  T.  Yaden  for 
their  payment,  can,  as  we  think^  furnish  no  evidence  of 
an  intention  to  make  them  gifts.  He  was  his  son,  and 
insolvent,  and  he  might  very  well  indulge  him.  And  if 
they  were  not  debtSy  but  giftSj  why  did  he  take  or 
hold  the  notes  at  all.  In  the  absence  of  proof  to  that 
effect,  we  have  been  unable  to  find  any  authority  that 
these  notes  are  to  be  regarded  as  advancements.  We 
think   that,  prima  facicj   they  must  be  treated  as  debts. 

The  decree  of  the  Chancellor,  as  to  this  branch  of 
the  case,  is  reversed  and  the  cause  remanded ;  and  if  de- 
sired, evidence  may  be  taken  as  to  the  purpose  of  the 
intestate  in  regard  to  these  notes. 


Y-  Gr-  C.  Wilkinson,  by,  &c.  v.  W.  H.  Wilkinson  et  al 

1.  Trust  and  Tkustxs.  Effect  of  a  purchase,  by  the  trustee,  with  the 
trust  fund.  Where  the  trustee  purchases  an  estate  with  the  trust 
fund,  the  cestui  que  trust  is  entitled  to  the  benefit  of  the  purchase; 
and  is  not  restricted  to  a  mere  equitable  lien  upon  the  estate  for  the 
money  advanced.  The  right  of  the  cestui  que  trust  becomes  one  of 
ovmership  of  the  land,  and  not  one  of  lien  upon  it  for  the  money  paid 
by  the  trustee. 

2.  Sam  I.  Husband  and  wife.  Trust  fund  used  by  the  husband.  If  the 
husband  becomes  the  debtor  of  the  wife  by  the  use  of  the  trust  fund 
secured  to  her,  and  with  his  own  means  purchase  and  have  onveyed 
to  her  separate  use,  property,  or  erect  improvements  upon  her  real 
estate,  in  payment  of  what  he  owed  her,  a  creditor  of  his  cannot  ques- 
tion the  validity  of  such  conveyance,  or  subject  said  improvements  to 

20 
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the  payment  of  his  debt.    In  such  case  the  wife's  equity  is  superior  to 
that  of  the  creditors  of  the  husband. 

9,  Improvements.  Made  upon  the  yaif^B  real  estate.  If  the  husband^ 
voluntarily  and  without  consideration,  makes  improvements  upon  the 
wife's  real  estate,  they  cannot  be  reached  by  his  creditors  for  the  pay- 
ment of  their  debts. 


FROM   DAVIDSOK. 


This  cause  was  tried  before  Frierson,  Chancellor,  at 
the  May  Term,  1858.  The  Chancellor  decreed  for  the 
complainant,  Gecrgetta  C.  Wilkinson,  except  as  to  the 
proceeds  of  the  negro  man.  The  complainants  in  the 
cross-bill  appealed. 

Meigs  and  Bradford,  for  Mrs.  Wilkinson. 

EwiNG  and  Cooper,  for  the  creditors. 

"Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  contest  between  Georgetta  C.  Wilkinson, 
wife  of  William  H.  Wilkinsofu,  and  his  creditors,  as  to 
certain  property  in  which  she  claims  to  have  a  separate 
estate,   and  denies  its  liability  for  his  debts. 

These  creditors  have  obtained  judgments  against  him, 
and  have  caused  levies  to  be  made  upon  this  property, 
and  seek  to  sell  it  as  his  estate.  She  has  obtained 
an  injunction  to  restrain  them  from  its  sale;  and  they, 
on  the  other  hand,  have  filed  bills  to  subject  it  to  sale 
for  the  payment  of  the  debts  so  due  them. 
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The  property  in  controversy  is  a  parcel  of  land  in 
South  Nashville,  on  Cherry  street,  fronting  on  that 
street  88^  feet,   and  running  back   165. 

Forty  feet  of  it  was  bought  from  Robert  Henderson 
and  conveyed  by  Isaac  Paul,  from  vrhom  Henderson  had 
bought,  on  the  26th  of  November,  1849,  to  John  M. 
Wilkinson,   the  consideration  being  $700. 

Ten  feet  was  bought  from  Elisha  Hall  about  the  year 
1852,  for  $200,  and  thirty-seven  feet  from  the  same  in 
the  spring — say  April,  1854 — for  $800.  And  one  and 
a  half  foot  was  bought  from  Charles  F.  Wright,  and. 
cost  $30. 

The  Chancellor  decreed  in  favor  of  Mrs.  Wilkinson^ 
and  held  that  the  creditors  could  have  no  valid  claim 
upon  this  property,  it  being  her  sole  and  separate 
estate. 

In  this  decree  we  concur.  It  is  shown  in  this, 
record,  beyond  all  dispute,  that  she  became  the  owner- 
of  a  valuable  estate  in  slaves  and  money,  under  a  deed 
of  gift  from  John  Bosley,  her  grandfather,  and  under 
his  will;  and  that  this  estate  was,  by  a  decree  of  the 
Chancery  Court  at  Nashville,  in  the  year  1847,  settled 
upon  her,  to  her  sole  and  separate  use  for  life,  with. 
remainder  to  her   children. 

In  this  decree  the  said  John  M.  Wilkinson,  who  was 
the  father  of  the  said  William  H.,  was  appointed  the 
trustee  of  the  said  estate,  to  hold  and  manage  the  same 
for  the  benefit  of  Mrs.  Wilkinson  and  her  children. 

As  to  the  forty  feet  bought  of  Henderson,  we  have 
no  doubt  whatever  that  it  was  purchased  by  John  M. 
Wilkinson,  the  trustee,  for  Mrs.  Wilkinson,  and  paid  for 
out  of  the  trust  fund. 
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He  is  shown  to  have  had  no  means  of  his  own,  and 
could  not  have  paid  for  it  otherwise  than  out  of  the 
trust  estate. 

But  we  are  not  left  to  rely  upon  his  want  af  means. 
That  he  had  in  his  hands  money  of  the  trust  estate 
sufficient  to  pay  for  it  is  clearly  proved,  and  that  he  so 
applied  it  he  frequently  declared  to  many  witnesess,  and 
that  the  purchase  was  made  for  her.  He  even  went  so 
far  as  to  mention  the  source  from  which  the  money 
had  come,  namely,  from  Mr.  Bosley.  And  in  his 
last  illness  called  persons  to  bear  witness  that  the  lot 
was  hers ;  that  he  had  purchased  it  with  her  money ; 
and  though  the  deed  was  taken  to  him,  yet  it  should 
have  been  to  her,  and  he  always  so  intended,  but  that 
his  son  had  drawn  the  deed  contrary  to  his  wishes; 
that  if  he  lived  the  title  should  be  put  in  the  proper 
parties,  and  if  he  died,  they  were  to  be  witnesses  of 
her  rights. 

He  died  in  1854;  and  all  this  took  place  before 
the  contest  with  the  creditors,  and,  as  we  believe,  before 
their   debts   existed. 

As  to  this  forty  feet,  it  is  not  pretended  that  Wil- 
liam H.  Wilkinson  paid  for  it;  but  only  that  he  ac- 
quired it  by  inheritance  from  his  father.  But  the  dec- 
larations of  his  father,  unexplained,  are  conclusive  against 
him  and  against  his  creditors,  who,  in  this  case,  stand 
on  no  better  ground  than   he  does. 

As  to  the  residue  of  the  88^  feet,  the  weight  of  the 
proof  is  that  it  was  paid  for  out  of  her  separate  estate, 
William  H.  Wilkinson  so  declared  before  this  contest 
with  his  creditors;  and  this  is  evidence  against  him  and 
them.      Besides,  we  think,  he  also  had  no  means  where- 
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with  to  make  the  purchase.  But  as  to  most  of  the 
purchase  money  we  have  higher  evidence. 

It  is  shown,  by  the  most  unquestionable  tebtimony, 
that  Mrs.  Boslcy,  the  grandmother  of  Mrs.  Wilkinson, 
in  the  fall  of  the  year  1858,  in  a  division  of  a  large 
sum  of  money  among  her  children  and  grandchildren, 
gave  to  her,  to  her  sole  and  separate  use  a  note  on  Mark 
Cock  rill  for  $1,000,  which  was  sold,  and  $870  realized 
from  it;  and  that  with  a  part  of  the  proceeds,  three 
notes  or  claims  on  Lucas,  Allen,  and  Long,  amounting 
to  $578.50,  were  purchased  and  paid  to  Elisha  Hall,  in 
discharge  of  so  much  of  the  purchase  money  of  the 
thirty-seven  feet.  And,  as  before  stated,  Wm.  H.  Wilk- 
inson declared  that  the  entire  payment  of  the  property 
Aad  been  made  with  his  wife's  money  and  means.  The 
annual  hires  of  her  slaves  are  proved  to  have  been  near 
$500 — most  of  which,  we  are  satisfied  he  received  and 
used  for  many   years. 

It  is  true  the  bonds  for  title  from  Hall  were  taken 
to  him,  but  the  deeds  were  to  his  wife,  for  her  sole 
and  separate  use,  he,  at  the  time,  declaring  it  to  be 
her  property.  And  we  think  she  has  shown,  to  our 
reasonable  satisfaction,  that  the  entire  estate  was  pur- 
chased  with   her  means. 

If  there  was  any  doubt  in  tracing  her  funds  into 
this  property,  it  could  only  be  as  to  a  part  of  the 
purchase  from  Hull.  And,  as  to  this,  if  her  husband 
had  become  her  debtor  by  the  use  of  the  trust  estate, 
as  we  are  satisfied  he  had,  and  chose,  with  his  own 
means,  to  purchase  and  have  conveyed  to  her  separate 
use  property  in  payment  of  what  he  owed  her,  we  ap- 
prehend no  creditor  of  his  could  be  heard  to  complain. 
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As  to  the  improvements  erected  upon  this  property, 
they  were  made  upon  the  forty  feet,  a  piece  of  ground, 
beyond  doubt,  in  equity,  the  estate  of  the  wife,  and  cost 
from   $1,000  to   ?1,500. 

It  is  not  necessary  for  us  to  state  the  effect  of 
improYements  made  by  the  husband,  voluntarily  and 
without  consideration,  upon  the  wife's  ical  estate,  and 
whether  his  creditors  would,  in  such  a  case  have  a 
remedy.  Ewing  v.  Cantrelly  Meigs'  Rep.,  364;  5 
Hum.,  417. 

It  is  enough  for  us  to  say  here,  that  we  are  of 
opinion  from  the  facts  in  this  record,  that  these  im- 
provements were  also  paid  for  with  the  means  of  the 
wife.  And  that  if  they  were  not,  the  husband  being, 
as  we  are  compelled  to  believe,  largely  her  debtor  be- 
cause of  his  having  used  her  trust  property,  might  law- 
fully make  them  with  his  own  means  in  discharge  of 
what  he  owed  his  wife,  and  no  creditors  of  his  could 
be   heard  to   complain. 

In  such  a  case  the  wife's  equity  is  superior  to  that 
of  the  creditors. 

We  do  not  find  about  this  transaction  such  marks 
of  fraud  or  suspicion  as  make  it  inequitable  for  Mrs. 
Wilkinson  to  hold  this  property,  or  to  induce  us  to  let 
it  stand  merely  as  a  security  for  her  advances. 

We  understand  the  doctrine  to  be,  that  where  the 
trustee,  with  the  trust  money,  whether  he  be  authorized 
to  do  so  or  not,  purchases  an  estate,  even  in  his  own 
name,  intending  to  hold  it  for  himself,  the  parties  en- 
titled to  the  money  may  have  the  benefit  of  the  pur- 
chase, and  are  not  restricted  to  a  mere  equita^ble  lien 
upon  the  estate  for   the  money  advanced.      And  that  a 
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fortiori  is  this  so  where  the  purchase  is  made  directly 
for  the  benefit  of  the  ceBtui  que  tnutj  and  so  intended 
by  both  th«  parties.  The  right  of  the  €e%tui  que  trust 
becomes  one  of  ownership  of  the  land,  and  not  of  lien 
upon  it  for  the  advances.  Notes  in  Dyer  v.  Dyerj  1 
Leading  Cases  in  Equity,  178. 
Decree   affirmed. 


Nancy  R.  Crittbndbn  r.  Thomas  Posey. 

1.  Slatks.  Dower  iUf  under  the  lato  of  Virpinia,  Forfeiture  hy  removal. 
By  the  law  of  Virginia,  a  widow  haa  aright  to  dower  in 'the  slaves  of 
her  husband.  If  she  remove  the  slaves  of  which  she  is  thus  endowed, 
f^om  the  State,  without  or  aguinst  the  consent  of  those  entitled  to  tho 
reversionary  interest,  she  forfeits  her  life  estate  in  them.  But,  the 
consent  of  the  husband  of  a  reversionary  feme  covert^  is  her  consent, 
and  will  save  the  forfeiture. 

2.  Samx.  Husband  and  wife.  Aeeignm^nt  of  wife's  reversionary  interest 
in  slaves.  Law  of  Virginia  and  Tennessee.  No  assignment,  by  the  hus- 
band, of  the  wife's  reversionary  interest  in  slaves,  though  it  be  vested, 
and  though  the  assignment  be  for  a  valuable  consideration,  will  defeat 
her  right  of  survivorship,  if  he  die  in  her  lifetime  and  while  such  in- 
terest is  reversionary.  The  rule  of  law  is  the  same,  both  in  Virginia 
and  Tennessee. 

3.  Sams.  Same.  Same.  Fraud  of  the  wife.  If  it  be  shown,  affirma- 
tively, that  the  wife  fraudulently  induced  the  purchase  of  the  slaves, 
she  would  be  estopped  ttom  asserting  her  right  to  them. 

4.  Same.  Measure  of  damages  on  breach  of  warranty  of  title.  The 
measure  of  damages  in  a  suit  for  a  breach  of  a  covenant  of  warranty 
of  title  in  the  sale  of  a  slave,  is  the  consideration  money  and  interest. 

o.  Same.  Same.  Interest  not  computed  while  title  good.  Where  the 
title  is  good  for  a  certain  period,  interest  is  not  to  be  computed  until 
the  termination  of  the  time  for  which  the  title  is  good.  Thus,  if  an 
abeolute  estate  in  a  slave  is  conveyed  by  a  person  having  only  an 
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estate  pur  outer  vie,  the  title  being  good  for  a  certain  period,  the  ven- 
dee is  entitled  to  the  consideration  paid,  with  interest,  only,  from  the 
termination  of  the  life  estate  thus  held  by  the  vendor. 

QuxsTioK  Besebtxd.  How  far  the  existence  of  fraud  on  either  side, 
would  aifect  the  question  as  to  the  measure  of  damages,  does  not, 
properly,  arise,  and  is  not  decided. 


FROM  WILSON. 


The  original  bill  was  filed  by  the  complainant  to 
recover  certain  slayes  claimed  bj  her  under  the  law  of 
Virginia.  The  defendant  filed  a  cross-bill  against  the 
representative  of  her  husband's  estate,  to  recover  the 
value  of  said  slaves,  in  the  event  she  succeeded  in  her 
suit.  Posey  purchased  the  slaves  of  the  husband 
of  complainant,  who  warranted  the  title  to  be  good. 
The  cause  was  lieard  at  the  July  Term,  1858,  Ridley, 
Chancellor,  presiding,  who  pronounced  a  decree  for  the 
complainant  on  her  original  bill;  and  for  the  complain- 
ant in  the  cross-bill  for  the  value  of  the  negroes. 
Posey,  and  the  representative  of  the  estate  of  Pryor 
Crittenden,  both  appealed. 

Robert  Hatton,  for  Nancy  R.  Crittenden,  and  the 
representative. 

E.  J.  GoLLADAT,  on  the  same  side,  said : 

Upon*  this  record  two  questions  of  law  are  presented 
for  the  judgment  of  this  Court. 

Ist.  Whether  the  sale  of  Pryor  Crittenden,  in  his 
lifetime,  of    the  slaves  to    defendant   Posey,    operates    to 
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defeat  the  reversion  of  the  complainftnt,  Nancy  R.,  who 
snryives  her  husband;  and — 

2.  What  ifl  the  measure  of  damages  upon  a  breach 
of  warranty  of  title  in  the  sale  of  chattel  property. 
Under  the  laws  of  Virginia,  at  the  death  of  John  Jack- 
son, his  widow,  Francis,  took  one-third  of  the  land  and 
slaves  for  natural  life,  reversion  to  Nancy  R.  This 
creation  by  operation  of  law,  of  a  life  and  reversion 
interest,  clothes  the  property  with  all  the  qualities  inci- 
dent to  such  estates,  when  created  by  deed,  will,  or 
other  writing.  The  purchase  of  the  life  estate  of  Fannie 
Jackson,  the  dower  tenant,  by  Fryor  Crittenden,  did  not 
produce  a  merger  of  estates,  and  thus  entitle  him  to 
the  absolute  property,  defeating  the  reversion  of  his  wife. 
Before  the  husband  can  become  entitled  to  his  wife's 
reversionary  interests,  the  life  estate  must  determine,  and 
a  reduction  into  possession  obtain.  In  the  case  at  bar, 
the  husband  died  before  the  life-tenant,  and  he  was 
never  capable  of  reducing  the  reversion  into  possession. 

Whatever  character  of  title  was  impressed  upon  the 
slaves  by  the  Virginia  laws,  was  continued  by  operation 
of  Tennessee  law,  and  the  disposition  of  the  property 
in  Tennessee  would  be  governed  by  the  law  of  this 
forum. 

The  doctrine  of  the  Tennessee  Courts  we  understand 
to  be,  that  no  consolidation  can  take  place  of  a  life  and 
reversion  interest,  by  purchase  of  one  or  the  other,  and 
we  lay  down  the  rule  of  law,  that  a  husband  cannot 
convey  and  dispose  of  a  wife's  choses  in  action,  rever- 
sionary, remainder,  or  equitable  estates,  so  as  to  defeat 
the  wife's  right  of  survivorship.  A  reduction  into  pos- 
session,  or  a    clear  right  and    power  of    reduction  must 
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exist.  The  event  must  take  place  upon  which  a  reduc- 
tion  can  be  had.  Caplinger  v.  Sullivan^  2  Hum.,  548 ; 
Bugg  V.  Franklin^  4  Sneed,  142.  For  the  English 
books  upon  this  question,  see  Hutching  y.  Smith,  9  Sim., 
187 ;  HUison  v.  Mwiny  18  Sim.,  809 ;  Stamper  v.  Bar- 
kerj  5  Madd.,  157,  and  the  well  considered  case  of 
Borner  v.  Morton^  8  Con.  Eng.  Ch.  Rep.,  298,  where 
the  cases  are  reviewed  and  passed  upon.  The  modem 
cases  of  England  hold  that,  if  a  woman  having  the  re- 
versionary interest  in  personalty,  obtain  an  assignment 
of  the  interest  of  every  other  person,  she  will  not 
thereby  convert  her  reversionary  interest  into  an  interest 
in  possession,  or  enable  her  husband  to  do  indirectly 
what  he  could  not  do  directly,  assign  her  original  in- 
terest BO  as  to  bar  her  right  of  survivorship.  Whittle 
V.  Jlenning,   2   Ph.,   11   Bea.,   222. 

Bell  on  Property,  page  79,  sums  up  the  result  of  the 
cases  thus:  the  cases  establish  this  general  principle,  that 
as  to  the  wife's  chcses  in  action,  whether  presently  recov- 
erable, contingent  or  reversionary,  tlie  right  of  the  hus- 
band, and  of  his  assignee,  are  both  subject  to  the  same 
condition  for  their  perfection,  viz.,  reduction  of  the 
chose  into  actual  possession  during  the  life  of  the  hus- 
band, if  the  wife  survive  him;  that  in  this  way  alone 
can  the  wife's  right  to  take  the  chose  upon  the  hus- 
band's death,  be  defeated;  and  that  neither  the  husband's 
assignment  by  operation  of  law,  as  in  bankruptcy  or 
insolvency,  nor  his  voluntary  assignment,  whether  with 
or  without  consideration,  makes  any  change  in  this  re- 
spect, because  of  any  express  or  presumed  intention  in 
the  husband  thereby,  to  exercise  a  right  of  property  in 
the   chose    by    transferring    it  to    another,    which    might 
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ground  an  argument  for  implied  reduction  into  possession, 
since  nothing  short  of  actual  reduction  into  possession,  by 
the  husband  or  his  assignee,  vrill  defeat  the  widow's  right 
of  survivorship. 

And  so  we  apprehend  the  Virginia  Courts  think* 
Moore  v.  Thomtatif  7  Grattan,  99;  Brownirtg  v.  Seadly^ 
2  Rob.,  370.  The  case  of  Upshato  v.  Upshatff^  2  Hen.  and 
Mun.,  881,  relied  upon  by  defendant,  decided  in  1808,  i& 
certainly  repudiated  by  the  later  decisions  of  Virginia,  if 
the  doctrine  contended  for  was  really  laid  down.  The 
points  established  in  that  case,  and  which  were  directly 
in  judgment,  were  these,  that  a  husband  can  not  devise 
such  reversionary  interest,  and  that  there  can  be  no 
claiming  under  and  against  the  will.  The  dicta  of 
Tucker,  J.,  was  founded  upon  no  authority,  and  no  where 
occurs  in  the  opinions  of  the  other  judges  who  pre- 
sided. The  true  points  in  the  ca^e  were,  no  doubt, 
properly  decided. 

In  regard  to  the  forfeiture  contended  for  in  this  case, 
under  the  Virginia  statute,  the  case  of  FobUt  v.  Jor- 
dan^ 2  Swan,  475,  has  settled  the  construction  of  a 
similar  statute,  in  which  it  is  said,  such  forfeitures  are  to 
be  taken  strictly,  and  that  a  husband  is  capable  of 
giving  the  necessary  consent,  and  this  consent  becomes 
matter  of  evioence,  and  may  be  implied.  The  object  of 
such  a  statute,  we  apprehend,  is  the  protection  of  rever- 
sionary interest,  and  it  could  never  be  used  to  destroy 
such  estates.  The  construction  contended  for  here,  would 
operate  the  sacrifice  of  both  life  and  reversionary  inter- 
ests; and  we  take  the  law  to  be,  that  a  party  is  not 
bound  to  exact  the  forfeiture.    If  the  reversioner  here  has 
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not  pressed  her  rights,  a  consent  or  waiver  of  forfeiture 
may  safely  be  presumed.     8  Monroe,  420. 

Upon  the  question  of  damages,  the  second  part  of 
our  inquiry,  the  decree  of  the  Court  below,  as  we  think, 
was  wrong. 

The  measure  of  damages  upon  a  breach  of  covenant 
for  title  in  the  sale  of  real  estate,  is  now  well  settled 
to  be  the  price  paid  and  interest.  2  Mass.,  433;  4 
Mms.,  108;  14  Pick.,  128;  10  Wend.,  83;  Rawle  on 
Cov.,  70  and  74.  In  Tennessee:  Hopkins  v.  Yowelly  5 
Yer.,  806;  Elliott  v.  Thompson,  4  Hum.,  99.  In  the 
case  of  Stoah  v.  Ten  Eyeky  8  Games,  115,  where  the 
subject  was  ably  considered,  the  reason  and  philosophy 
of  the  rule  now  elaborately  argued;  and  Kent,  Ch. 
J.,  lays  down  the  rule,  for  the  measure  of  damages  in 
real  and  personal  property,  as  the  same.  The  illustra- 
tions put  there,  apply  with  the  fullest  force  to  the  sale 
of  slaves. 

The  point  in  argument  has  been  adjudicated,  as  we 
conceive  in  Curtis  v.  Eanaway,  8  Esp.  R.  83;  Lewis 
V.  Peak,  7  Taunton,  and  in  5  Wendell,  page  535, 
where  the  Court  say  the  measure  of  damages,  in  an  action 
brought  for  a  breach  of  implied  warranty  of  title  in  the 
sale  of  a  horse,  is  the  price  paid,  the  interest  thereon, 
and  the   costs  recovered. 

The  express  question  is  decided  in  Clover  v.  SuU 
son,  2  McMullen,  S.  C,  109,  and  in  Ware  v.  Weathr 
erally  2  McCord,  418,  where  the  Court  held,  "where 
there  has  been  a  breach  of  the  warranty  of  a  slave,  and 
the  purchaser  has  been  deprived  of  the  paramount  title, 
the  measure  of  damages  for  the  breach  of  such  war- 
ranty,  is  the    price  paid    for    the    slave."     Such  is  the 
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doctrine  of  the  Alabama  Court.  Rowland  v.  SJtelton, 
25  Alabama,  217.  The  Courts  of  Kentucky  hold  the 
same  doctrine,  Mlis  v.  Q-omey,  7  J.  J.  Marshall,  110; 
Johnson  V.  Sevier^  4  J.  J.  Mashall,  142.  The  case  of 
Garrett  v.  Gaines^  6  Texas,  444,  shows  the  doctrine  in 
accordance   with  equitable  principles. 

And  we  insist  a  deduction  should  be  made  of  the 
value  of  the  life  estate,  from  the  recovery.  Such  is  the 
rule  in  real  estate  causes.  Only  in  proportion  as  the 
title  fails  should  be  the  recovery.  Tanner  v.  Livingstone 
12  Wendell;  Thompson  v.  Hawkins^  1  Dana,  805,  and 
Beauflarut  v.  Keen^  4  Casey,  (Penn.,)  Rep.,  124. 

The  defendant  has  had  the  use  and  hire  of  the 
slaves,  and  the  interest  of  the  purchase  money  would 
be  very  inadequate  hire. 

He  was  fully  advised  of  the  title  he  was  purchasing, 
and  Mrs.  C.  refused  to  confirm  the  sale  or  make  any 
conveyance. 


JoRDON  Stokbs,  for  Posey. 

Garuthers,  J.,  delivered  the  opinion  of  the  Court. 

On  the  4th  of  July  1888,  Pryor  Crittenden  sold  to 
Thomas  Posey  two  slaves,  Martha  and  Eveline,  for 
$566.50,  and  made  him  a  bill  of  sale  in  the  ordinary 
form.  These,  with  the  child  of  Martha  named  Sam, 
are  the  objects  of  this  suit.  The  vendor  is  dead,  and 
his  widow,  the  complainant,  claims  the  slaves  as  tenant 
in  remainder,  under  the  laws  of  Virginia. 
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John  Jackson  died  intestate,  in  Virginia,  abont  the 
beginning  of  the  present  century,  leaving  a  widow,  Fran- 
cis Jackson,  and  the  complainant,  his  only  child,  who 
married  Pryor  Crittenden.  They  came  to  this  State 
and  settled  in  Wilson  county,  about  1881  or  1882.  By  a 
proceeding  in  the  Court  of  Nottoway  county,  Virginia, 
in  1808,  there  was  assigned  to  the  widow,  among  others, 
as  her  dower  in  the  slaves,  a  negro  woman  named 
ISridget.  The  slaves  in  controversy  are  her  issue.  It  seems 
that  Crittenden  mortgaged  the  remainder  interest  of  his 
wife  in  these  slaves  to  Worsham,  in  1880,  by  whom 
they  were  bought  under  a  decree  for  sale  there,  and 
afterwards,  perhaps  in  1885  or  6,  redeemed,  and  the  life 
estate  of  the  widow  purchased,  and  the  slaves  brought 
to  this  State  by  Crittenden;  and  the  two  in  question 
sold  to  Posey  at  the  time  stated,  1888.  It  appears  that 
the  complainant  objected  to  the  sale  at  the  time  it  was 
made,  insisting  upon  her  right  at  the  death  of  her 
mother,  which  did  not  occur  until  after  the  filing  of 
this  bill,  when  an  amended  bill  was  filed.  The  original 
bill  was  filed  in  November,  1854,  the  said  Pryor  having 
died  the  year  before. 

1.  By  the  law  of  Virginia  the  life  estate  is  for- 
feited if  the  slaves  are  removed  from  the  State  with- 
out or  against  the  consent  of  those  entitled  in  reversion. 
But  this  case  presents  no  difficulty  on  that  ground  as 
they  were  removed  by  the  husband,  and  his  consent 
would  be  that  of  his  wife  in  this  respect,  and  save  the 
forfeiture.  Foster  v.  Jordan^  2  Swan,  476.  So  her 
right,  whatever  it  was,  would  not  be  affected  by  the 
removal,  nor  would  the  life  estate  be  forfeited,  but  inure 
to  the  husband  as  purchaser;   and  at  the  termination   of 
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that  by  the  death  of  the  widow  Jackson,  the  complain- 
ant's right  to  assert  her  title  in  reversion  would  accrue, 
unless  something  else  has  occurred  to  defeat  it. 

2.  This,  it  is  insisted  is  the  case,  by  the  sale  of  the 
slaves  by  the  husband.  And  whether  that  can  be  done  by 
the  husband,  so  as  to  bind  the  wife,  is  the  next  question. 
It  certainly  cannot  by  the  laws  of  this  State,  so  as  to  ex- 
clude her  right,  if  she  survives  her  husband,  as  was  decided 
in  the  case  of  Ann  Sullivan  v.  Samitel  OapHnger^  2 
Hum.,  648.  In  that  case,  as  in  this,  the  husband, 
had  purchased  in  the  life  estate,  and  sold  the  whole  to 
Caplinger.  But  it  is  contended  that  the  law  of  Vir- 
ginia is  different,  and  that  such  a  sale  there  would  bind 
her  rights.  This  becomes  an  important  question  in  the 
case,  because  of  the  sale  under  the  trust  deed  there, 
and  perhaps  the  sale  to  Posey  here.  This  question 
seems  to  have  been  the  subject  of  some  conflict  of  de- 
cision, or  at  least  of  judicial  and  professional  opinion 
in  Virginia.  The  whole  subject  is  presented  in  the  text 
and  notes,  1  Lomax  on  Ex.,  812.  His  conclusion  as  to 
the  Virginia  decisions,  conforms  to  the  law  m  settled  in 
this  State,  and  refers  to  the  same  authorities  relied  upon 
in  Sullivan  v.  Caplinger.  His  conclusion  is,  that  no 
assignment  by  the  husband  of  his  '^wife's  reversionary 
choses  in  action,"  and  this  is  held  by  cases  cited  in 
the  note  to  include  reversionary  interests  in  slaves, 
'^  though  it  be  vested,  and  though  the  assignment  be  for 
a  valuable  consideration,  will  defeat  her  right  of  survi- 
vorship, if  he  die  in  her  lifetime,  and  while  such  inter- 
est is  reversionary.''  If  the  life  estate  had  fallen  in 
while  the  husband  lived,  his  right  to  reduce  the  rever* 
fidonary  interest  to  possession,  would  inure  to  his  assignee 
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and  defeat  the  wife's  right  by  survivorship.  But  that  is 
not  this  case.  The  purchase  of  the  life  estate  does 
not  help  or  strengthen  the  husband's  right  to  the  re* 
version.  The  two  estates  were  as  distinct  as  before. 
The  husband  could  not,  by  that  or  any  other  mode,  ob- 
tain power  over  that  while  it  was  reversionary.  In  this 
respect,  there  is  no  distinction  between  the  laws  of  Vir- 
ginia and  Tennessee. 

There  is  no  such  affirmative  fraud  on  the  part  of 
the  wife,  by  inducing  the  purchase  by  Posey,  as  to  pre- 
clude her  from  the  assertion  of  her  right.  The  proof 
that  she  said  a  few  days  before  the  sale,  under  excite- 
ment, that  these  slaves  should  be  sold,  does  not  connect 
itself  with  this  sale,  as  the  testimony  is  clear  by  Col. 
Price  and  others,  that  she  opposed  it  at  the  time  it  was 
made.  We  conclude  that  there  is  no  legal  obstacle  in 
the  way  of  her  right  to  a  decree  for  these  slaves,  as  held 
by  the  Chancellor. 

3.  The  next  question  is  upon  the  measure  of  dam- 
ages to  be  recovered  by  Posey  from  the  estate  of  his 
Tender,  on  account  of  the  breach  of  warranty  of  title. 
Whether  this  should  be  the  purchase  money  and  interest, 
or  the  value  of  the  slaves  at  the  time  of  recovery.  The 
Chancellor  allowed  the  latter,  amounting  to  $2200,  and 
charged  $250  for  the  hire  since  the  termination  of  the 
life  estate  by  the  death  of  Mrs.  Jackson,  in  1856. 

In  relation  to  land,  this  question  has  perplexed  the 
Courts  of  the  dilTerent  States,  but  has  been  most  gener- 
ally settled  as  in  Tennessee,  that  the  true  rule  is,  upon 
failure  of  title,  that  the  measure  of  damages  upon  cove- 
nant of  warranty,  is  the  consideration  and  interest.  4 
Hum.,   101:  8  Hum.,  658.     In  a   suit  upon  covenants  to 
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convey  the  value  of  the  land  at  the  time  it  should 
have  been  conveyed,  is  the  rule.  But  when  the  subject 
is  slaves,  or  other  personal  property,  we  are  not  aware 
that  any  rule  has  been  settled  in  this  State,  in*  any 
adjudicated  case. 

It  would  seem  to  be  most  convenient  in  practice  to 
make  the  rule  the  same  in  breaches  of  warranty  of  title 
to  slaves,  as  for  land,  on  account  of  uniformity.  In 
Rowland  v.  Shelton^  25  Alabama  Rep.,  220,  it  was  6o 
held.  So,  in  South  Carolina,  in  2  McMullin's  Rep.,  109, 
and  previously  in  Nott  &  McCord,  198.  In  that  case 
it  is  said  such  is  the  common  law  rule,  199.  We  can  sec 
no  sufficient  reason  for  a  distinction  as  to  the  measure 
of  damages  in  the  two  kinds  of  property.  Either  rule 
would  work  hard  in  some  cases.  If  the  value  at  the 
time  of  recovery  under  a  better  title  be  adopted  as  the 
rule,  it  would  work  unjustly  upon  the  purchaser  in  » 
esse  where  the  property  had  fallen  one-half  from  the 
time  of  his  purchase,  or  where  the  value  had  been 
much  reduced  by  age  or  disease.  And,  it  would 
be  hard  upon  a  bona  fide  vendor  to  be  bound  to 
pay  five  times  the  amount  received  by  him,  in  conse-^ 
quence  of  a  great  increase  in  number  or  value  at  the 
time    of    the    successful'    assertrbn   of  the    superior  titfe. 

On  the  other  hand,  if  the  rule  be,  that  the  price 
paid  with  interest,  be  the  measure,  that  will  likewise  be 
productive  of  hard  cases  in  some  instances.  Upon  the 
vendor,  when  the  slaves  by  depreciation  from  change  of 
times  or  other  causes,  at  the  time  they  are  lost,  are 
not  worth  half  so  much,  and  still  he  would  have  to 
pay  the  full  amount  received ;  and  upon  the  vendee,  in 
case  of  great  enhancement  of  value,  as  in  the  present 
21 
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case.  The  same  reasons,  with  nearly,  if  not  quite  equal 
force,  exist,  and  have  been  urged,  upon  the  same  ques- 
tion in  relation  to  land.  In  some  instances,  in  both 
cases,  either  rule  works  with  apparent,  if  not  real  injus- 
tice, but  in  general,  it  is,  perhaps,  the  most  just  and 
equitable  that  can  be  adopted.  Yet  some  fixed  rule  must 
exist,  notwithstanding  the  variety  in  the  results  of  its 
operation  in  the  different  cases  to  which  it  may  apply 
in  practice.  These  difiBculties  were  felt  in  relation  to 
real  estate,  and  the  books  are  full  of  conflicting  reason- 
ing, as  well  as  decisions  on  that  eubject*  The  result 
has  been,  that  each  State  has  settled  the  rule  as  best 
comported  with  the  views  of  their  respective  tribunals. 
And  perhaps  it  has  generally  been  made  uniform  in  its 
application  to  real  and  personal  property  in  the  same 
State.  And  as  our  Courts  have  adopted  the  principle 
in  application  to  land,  that  the  price  paid  with  interest, 
shall  be  the  measure  of  damages,  we  think  it  most  fit 
and  proper,  that  the  same  rule  should  govern  in  actions 
upon  covenants  for  the  failure  of  title  to  slaves.  How 
far  the  existence  of  fraud  on  either  side  would  affect 
the  question,  we  need  not  now  consider,  a^  we  think  it 
did  not  exist  in  this  case,  but  that  the  vendor  thought 
he  was  selling,  and  the  vendee  considered  that  he  was 
buying  a  good  title. 

We  hold,  then,  that  the  measure  of  damages  upon 
covenants  of  warranty  for  failure  of  title  to  slaves,  ia 
the  consideration  money  paid  and  interest,  a«  in  the 
case  of  land.  But  in  a  case  where  the  title  was  good 
for  a  certain  period,  as  in  this  case  for  the  life  of 
Mrs.  Jackson,  interest  should  not  be  counted  until  the 
^termination    of   the    life  estate,  by   her  death,  in  1856. 
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Before  that  time,  no  hire  can  be  charged,  and  it  would 
be  inequitable  to  allow  interest.  Since  that  event,  the 
title  failed,  and  the  right  to  hire  on  the  one  side,  as  well 
as  interest  on  the  other,  accrues.  Some  cases  are 
to  be  found,  in  which  the  consideration  paid  originally, 
was  reduced  in  the  proportion  of  the  value  of  the  life 
estate,  for  which  the  title  was  good,  to  the  absolute 
estate,  to  which  the  warranty  extended.  But  we  are  not 
prepared  to  adopt  that  principle,  and  allow  the  full  con* 
dderation  paid,   as  aforesaid. 

The  decree  will  be  reversed,  as  to  the  rule  of  dam- 
ages, and  the  decree  for  Posey,  upon  his  cross-bill,  will 
be  only  for  his  purchase  money  and  interest  from  the 
death  of  the  tenant  for  life;  and  the  decree  against 
him,  will  be  for  the  slaves  and  the  hire  up  to  the  time 
they  are  delivered  to  the  complainant.  The  cost  will  be 
equally  divided. 


Lincoln  Nicholas  v.  J.  D.  Ward  et  aL 


Fraudulknt  OONVETA3TCE8.  Voluntary  to  child  or  other  person. 
A  voluntary  conveyance  to  a  child  or  relative,  or  even  to  a  stranger, 
ia  good,  if  it  be  not,  at  the  time,  prejudicial  to  the  rights  of  any  other 
person,  or  in  execution  of  any  mediated  scheme  of  future  fraud  or 
injury  to  other  persons.  Although  the  party  may  not  have  been 
indebted  at  the  time  of  making  the  voluntary  gift  or  conveyance,  still, 
if  it  was  made  with  any  design  of  fraud  or  collusion,  or  injury  to 
other  persons  in  future,  it  will  be  void. 

Sams.  Existing  and  subsequent  creditors.  If  the  conveyance  is 
made  with  the  intention  to  defraud  existing  creditors,  it  will,  in  gen- 
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eral,  be  held  void  as  to  subsequent  creditors.  But  if  there  be  no  ex" 
is  ting  creditors,  and  if  the  conveyance  is  made  bona  fide^  and  under 
circumstances  which  repel  any  presumption  of  fraud,  subsequent  cred- 
itors cannot  impeach  it  although  it  is  voluntary. 

Same.  Same,  Evidence,  A  voluntary  conveyance  or  settlement 
will  be  presumed  fraudulent  as  against  existing  creditors.  But,  as  to 
subsequent  creditors,  there  is  no  such  presumption,  and  fraud  in  fad 
must  be  established. 


FROM   WHITE. 


This  cause  was  heard  at  the  March  Term,  1868, 
before  Chancellor  Van  Dyke,  who  dismissed  the  bill. 
The  defendant  appealed. 

DsKToN  and  Colms,  for  the'  complainant,  cited  and 
commented  upon  the  Act  of  1801,  ch.  26,  §  2;  Act  of 
1716,  ch.  38,  §  8;  5  Hay.,  228-9;  8  Ter.,  843;  S 
Hum.,  118;  6  Hum.,  216;  9  Hum.,  561;  1  Yer.,  1; 
1  Hum.,  496;  9  Hum.,  9;  Statute  of  29  Charles  2, 
ch.  8,  §  10. 

J.  W.  McHenrt,  for  the  defendants. 

McKiNNBY,   J.,  delivered  the  opinion   of  the  Court. 

This  was  an  attachment  bill,  filed  on  the  16th  of 
April,  1866.  The  complainant  claims  to  be  the  creditor 
of  defendant,  Stephen  Ward,  who  is  a  non-resident,  and 
seeks  satisfaction  of  his  debt,  of  som^e  seventy  or  eighty 
dollars,  out  of  a  tract  of  land  of  about  fifty  acres, 
lying  in  Putnam  county.  It  appears  that  said  land  was 
conveyed   on    the   26th  of    January,   1847,  by  one  Say 
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lore  to  John  D.  Ward,  (son  of  the  defendant,  Stephen,) 
who  was  then  an  infant  of  two  or  three  years  of  age. 
The  proof  tends  to  establish  that  Stephen  Ward  paid 
for  the  land,  and  procured  the  conveyance  to  be  made 
to  his  son.  There  are  vague  statements  in  the  proof 
that  Stephen  Ward  was  indebted  to  several  persons, 
beyond  his  ability  to  pay,  at  the  time  of  the  convey- 
ance of  the  land  to  his  son.  These  statements,  how- 
ever, go  for  nothing,  as  the  proof  fails  to  establish  the 
existence  of  any  particular  debt  at  that  time.  The 
debts  ckimed  to  be  due  complainant,  were  not  in  ex- 
istence until  five  yearn  after  the  conveyance  from  Bay- 
lors to  John  D.  Ward,  and  were  not  contracted  with 
complainant,  but  purchased  up  by  him  from  others. 

If  the  conveyance  from  Saylors  to  John  D.  Ward 
be  placed  upon  the  same  footing  of  a  voluntary  con- 
veyance made  by  the  father  directly  to  his  son,  it  does 
not  by  any  means  follow,  as  has  been  assumed,  that  it 
is  inoperative,  by  the  statute  of  frauds,  against  subse- 
quent creditors,  merely  because  it  was  voluntary.  The 
statute  does  not  discountenance  a  voluntary  conveyance 
to  a  child  or  relative,  or  even  to  a  stranger,  if  it  be 
not,  at  the  time,  prejudicial  to  the  rights  of  any  other 
pereon,  or  in  execution,  of  any  mediated  scheme  of 
future  fraud  or  injury  to  other  persons.  It  is  true, 
that  although  the  party  may  not  have  been  indebted 
at  the  time  of  making  the  voluntary  gift  or  convey- 
ance, still,  if  it  was  made  with  any  design  of  fraud  or 
collusion,  or  injury  to  other  persons  in  future,  it  would 
be  void.  It  is  likewise  true,  that  if  the  conveyance  is 
intentionally  made  to  defraud  existing  creditors,  it  will, 
in   general,    be    held    void    as    to    subsequent    creditors. 
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But  if  there  be  no  existing  creditors  to  be  prejndiced 
by  the  conveyance,  or  if  it  appear  to  have  been  made 
bona  fidej  and  nnder  circnmstances  which  clearly  repel 
any  presumption  of  fraudulent  intention,  it  is  difficult  to 
perceive  upon  what  sound  principle  a  subsequent  creditor 
can  be  let  in  to  impeach  the  voluntary  conveyance.  As 
against  existing  creditors  the  principle  is  obviously  just, 
that  a  voluntary  settlement  or  conveyance  will  be  pre- 
sumed fraudulent.  But  as  to  subsequent  creditors  there 
is  no  such  presumption,  and  fraud  in  fact  must  be  estab- 
lished. 

In  the  present  case,  notwithstanding  the  suspicions  that 
may  arise  out  of  the  transaction,  there  is  not  sufficient 
proof  of  indebtedness,  or  of  intentional  fraud,  to  entitle 
the  complainant  to  relief. 

Decree  affirmed. 


Thomas  Lancaster  v.  V.  H.  Allen,  Guardian,  &c. 

1  Tbubt  and  Tbustek.  Ouardian.  Misapplication  of  money.  If  a 
guardian  or  other  trustee  agree  to  do  an  act  which  in  itself  is  a  mani- 
fest hreach  of  trust,  and  the  party  who  concurs  in  the  act  has  notice 
of  the  trust,  neither  party  will  be  heard  in  a  court  of  justice  to  insist 
upon  the  performance  of  such  act. 

2.  Same.  Same,  Sam^.  Case  in  judgjnent.  The  defendant  in  error  held 
a  note  on  the  plaintiff  in  error,  as  guardian,  Ac  He  purchased  a  mule 
and  some  plank  of  the  plaintiff  in  error,  and  agreed  that  it  should  go 
in  satisfaction  of  said  note ;  but  subsequently  refused  to  do  so,  and 
sued  on  the  note.  Held,  that  such  an  application  of  the  ward's  money 
would  have  been  a  wilful  misapplication  of  the  trust  fund,  and  would 
have  involved  both  parties  in  a  direct  breach  of  trust,  and  neither 
party  can  enforce  the  agreement. 
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8.  Question  Resbbtsd.  The  question  as  to  whether,  if  the  executory 
agreement  bad  been  actually  carried  into  efiect  by  applying  the  price 
of  the  plank  and  mule  as  a  payment  on  the  note,  such  payment,  as 
against  the  guardian,  would  have  been  good  or  not,  is  not  decided. 


FROM  SMITfl. 


This  cause  was  tried  before    Gakdbkhirb,  J.,   at  the 
Norember   Term,  1858.      The  defendant  appealed. 

A.  McLain^  for  the  plaintiff  in  error. 

S.  M.  F1TB9  for  the  defendant  in  error. 

McKinnet,  J.,  delivered  the  opinion  of  the   Court. 

This  was  an  action  of  debt  upon  a  bill  single  for 
9I8O,  executed  by  Lancaster  to  Allen  on  the  first  of 
January,  1864. 

The  note  expresses  on  its  face  that  the  money  was 
payable  to  Allen,  as  guardian  of  one  John  Allen,  for 
the  hire  of  four  slaves,  the  property  of  the  ward,  for 
the  year  1854. 

The  suit  was  commenced  before  a  justice  on  the  5tb 
of  September,  1858,  and  was  taken  by  appeal  to  the 
Circuit  Court,  where  judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  full  amount  due  upon  the  note,  with 
interest. 

On  the  trial  it  was  proved  that,  in  April,  1855,  the 
defendant  sold  the  plaintiff  a  quantity  of  plank,  and  that 
in  the  summer  of  1857,  he  also  sold  him  a  mule,  and 
that  it  was  agreed  between  the    plaintiff  and   defendant, 


828  NASHVILLE: 


Thomas  Lancaster  v.  Y.  H.  Allen,  Guardian,  &c. 

at  the  time  of  the  respectiye  sales,  that  the  price  of  the 
plank  and  mule  was  to  be  applied  in  payment  of  so 
much  of  the  debt  due  upon  the  note  for  the  hire  of 
said  negroes.  The  plaintiff  failed  to  enter  any  credit 
on  the  note,  and  refused,  on  the  trial,  to  abide  the 
agreement. 

His  honor,  the  Circuit  Judge,  instructed  the  jury 
that  the  agreement  was  illegal,  and  could  not  be  en- 
forced. And  the  question  is,  did  the  Court  err  in  this 
instruction?  We  think  not.  To  have  appropriated  the 
money  of  the  ward,  in  the  hands  of  the  defendant,  to 
the  payment  of  the  individual  debt  of  the  plaintiff  for 
the  plank  and  mule  purchased,  for  his  own  benefit,  from 
the  defendant,  would  have  been  a  wilful  misapplication 
of  the  trust  fund,  and  would  have  involved  both  parties 
in  a  direct  breach  of  trust.  No  argument  is  necessary 
to  establish  the  proposition,  that  if  a  guardian,  or  other 
trustee,  agree  to  4o  an  act,  which,  in  itself,  is  a  man- 
ifest breach  of  trust,  and  the  party  who  concurs  in  the 
act  has  notice  of  the  trust,  neither  party  will  be  heard 
in  a  court  of  justice  to  insist  upon  the  performance  of 
such  act.  Such  an  agreement  is  regarded  as  a  fraud 
upon  the  rights  of  the  beneficiary;  and  all  who  partic- 
ipate in  it,  knowingly,  will   be  equally  affected  by  it. 

It  is  not  necessary  to  discuss  the  question,  whether, 
if  the  executory  agreement  had  been  actually  carried 
into  effect,  by  applying  the  price  of  the  plank  and 
mule  as  a  payment  on  the  note,  such  payment,  as  against 
the  guardian,  would  have  .been  good  or  not.  The  ad- 
mission that  it  might  have  been  operative,  by  way  of 
estoppel  upon  the  plaintiff,  though  invalid  as  against  the 
ward,  would  not  in  the  least  degree  militate  against  the 
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propoeition    ire    hare    asserted,    that,    as    an    executory 
agreement,  its  performance  cannot  be  enforced. 
The  judgment  will  be  affirmed. 


David  Lewis  v.  The  State. 

1.  Gbiiiiiial  Law.  Pleading,  Plea  in  abatement  not  favored.  A  plea 
in  abatement  is  not  favored,  and  must  be  taken  with  great  strictness. 

2.  Same.  Same.  Form  of  plea  in  abatement  A  plea  in  abatement  to 
a  presentment,  should  commence  by  praying  judgment  of  the  pre- 
sentment, and  conclude  with  a  like  prayer,  and  that  said  presentment 
be  quashed.  If  it  b^in  and  conclude  like  a  plea  in  bar,  it  is  bad  as  a 
plea  in  abatement, 

3.  Sams.  Same,  Replication,  To  a  plea  in  abatement  setting  forth 
that  the  defendant  was  indicted  by  the  wrong  name,  a  replication, 
alleging  that  the  defendant  is  called  and  known  by  the  name  men- 
tioned in  the  presentment,  is  good. 

4.  Samk.  Same,  Demurrer  reaches  the  first  defect  A  demurrer 
reaches  the  first  defect  in  pleading. 

5.  Same.  Same,  Respondeat  ouster.  Final  judgment  Upon  sustain- 
ing a  demurrer  to  a  plea  in  abatement,  the  proper  judgment  is,  that 
the  defendant  plead  over ;  but  if  he  refuse  to  do  so,  the  Court  may 
render  final  judgment  against  him. 

6.  Same,  Same.  MeplicaHon  and  issue  filed  in  brief.  If  the  defendant 
plead  in  abatement,  and  the  State  replies,  the  words  <<  Replication  and 
issue,**  in  brief,  found  in  the  record  in  the  absence  of  evidence  that 
they  were  intended  as  an  issue  upon  the  State*s  replication^  will  be 
treated  as  a  nullity. 


FBOM  WHITE. 


The  plaintiff  in  error  was   presented  for  gaming.     He 
filed  the  following  plea: 
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^^The  defendant,  in  proper  person,  comes  and  de- 
fends the  wrong  and  injury  when,  &c.,  and  for  plea,  says 
actio  norty  because  he  says  he  is  indicted  by  the  name  of 
David  Lewis,  when  in  fact  his  name  is  not  now,  nor  never 
has  been  David  Lewis,  but  his  name  now  is,  and  ever 
has  been,  Davis  Lewis,  which  he  is  ready  to  verify: 
Wherefore,  he  prays  judgment,  if  he  ought  to  be  com- 
pelled to  make  any  other  or  further  defence  to  said 
indictment/' 

The  Attorney  General,  W.  C.  Paynb,  replied,  that 
the  defendant  was  called  and  known  by  the  name  of 
David  Lewis,   as  well  as  Davis   Lewis. 

The  defendant  filed  a  demurrer  to  the  replication  of 
the  State. 

At  the  September  Term,  1858,  the  cause  was  heard 
upon  the  demurrer,  when  the  presiding  Judge,  Gardek- 
HiBE,  sustained  the  demurrer  to  the  defendant's  plea ; 
and,  he  refusing  to  answer  over,  rendered  up  final  judg- 
ment agais^st  him.     The  defendant  appealed. 

T.  B.  Murray,  for  the  plaintiflF  in  error. 

Snee3,  Attorney  General,  for  the  State. 

Wrioht,  J.,   delivered  the  opinion  of  the   Court. 

We  perceive  no  error  in  the  judgment  of  the  Circuit 
Court  in  this  cause,   and   affirm  it. 

The  ground  assumed  for  its  reversal  by  the  counsel 
of  the  plaintiff  in  error,  if  we  understand  it,  is,  that 
his  plea  in  abatement  to  the  presentment  is  good,  and 
the  Circuit  Judge  erred  in  holding  it  bad,  upon  his  de- 
murrer to   the  State's  replication  to  the  plea. 
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The  demurrer  reached  the  first  fault  in  pleading. 

A  plea  in  abatement  is  not  .favored,  and  must  be 
taken  with  great  strictness. 

This  plea  is  bad.  It  had  neither  the  proper  begin- 
ning or  conclusion.  It  should  have  began  bj  praying 
judgment  of  the  presentment,  and  have  concluded  with 
a  like  prayer,  and  that  it  be  quashed.  1  Chitty's 
Gr.  L.,  44S.  The  King  v.  Shakspeare^  10  East.  83. 
Instead  of  this,  it  began  and  concluded  more  like  a  plea 
in  bar,  and  was,  as  we  think,  in  other  respects  defec- 
tive- 

We  also  think  the  replication  to  the  plea  was  good. 
1  Chitty's  Cr.  L.,  449.  And  in  whateyer  way  we  take 
the  judgment  of  the  Circuit  Court,  whether  as  sustain- 
ing the  demurrer  to  the  plea,  or  as  orerruling  it  upon 
the  replication,  it  contains  no  error  of  which  the  plain- 
tiff can  complain. 

The  proper  judgment  in  such  a  case  was,  that  de- 
fendant plead  over,  but  having  refused  to  do  so,  the 
Court  did  not  err  in  rendering  final  judgment  against 
him.  1  Chitty's  Cr.  L.,  441-451;  The  King  v. 
CHbson,  8  East,  107 ;  1  Chitty's  Cr.  L.,  424  and  425 ; 
Commonwealth  v.   Moorey   9  Mass.  402. 

The  brief  words,  ^Replication  and  issue,'^  as  found 
in  this  record,  we  cannot  notice.  We  have  no  evidence 
that  they  were  intended  as  an  issue  upon  the  State's 
replication.  We  infer  directly  the  contrary  from  reading 
this  recoru.  We  may  treat  them  aa  nullities.  Webber 
V.  Eou9tm,  6  Yer.,  314;  4  Do.,  665. 

Judgment  affirmed. 
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1.  Practice.  Leave  to  file  adjective  plea  refused.  It  is  not  error  in 
the  Circuit  Coart  to  refuse  leave,  at  the  trial  term,  to  file  a  defective 
plea. 

2.  Pleadiko.  Non  est  factum,  A  plea  of  rum  est  f actum  filed  by  the 
aocommodation  endorser  of  a  note,  which  was  left  to  be  jftlled  up  by 
the  maker,  should  aver  that  the  endorsee  knew  at  the  time  he  received 
the  note,  that  the  maker  was  not  authorized  to  insert  the  amount  with 
which  the  note  was  filled  up.  The  law  presumes  the  holder  of  the  note 
to  have  purchased  for  value  and  in  due  course  of  trade,  and  he  could 
enforce  the  collection  of  it,  unless  ho  had  notice  of  the  want  of 
Authority  to  fill  it  up  with  the  amount  inserted. 


FROM   SMITH. 


At  the  trial  tenn  the  plaintiff  in  error  asked  leave 
to  file  this  plea: 

^^And  the  defendant,  James  W.  Grissom,  comes  and 
defends  the  wrong  :;nd  injury,  when,  &c.,  and  for  plea 
says,  that  at  the  time  of  endorsing,  as  security,  the 
said  promissory  notes  declared  on,  they  were  both  blank 
as  to  the  amount,  and  that  sometime  subsequent  to  the 
execution  thereof  by  this  defendant,  and  in  his  absence, 
and  without  his  assent  or  authority,  said  blanks  were 
filled  up  in  one  of  said  notes,  by  inserting  the  words, 
^four  hundred  and  fifty-three  dollars  and  seventy-one 
cents,'  and  the  other  note  was  filled  up,  by  imerting 
the  words,  ^four  hundred  and  fifty-eight  dollars  and 
twenty-four  cents,'  without  any  acknowledgment  or  re- 
delivery of  said  supposed  promissory  notes  by  this  de« 
fendant. 
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The  defendant  further  ayers,  that  at  the  time  of 
endorsing  said  supposed  promissory  notes,  as  aforesaid, 
his  co-defendant,  Jas.  A.  Crutcher,  "was  authorized  to  fill 
up  the  respective  blanks  in  them  as  to  the  amount,  so 
that  both  of  said  promissory  notes  together,  should  not 
exceed  the  sum  of  four  or  five  hundred  dollars ;.  and  in 
no  erent  was  this  defendant  to  be  bound  as  endorser 
thereof,  for  a  greater  amount  than  four  hundred  or  five 
hundred  dollars,  altogether,  on  both  of  said  supposed 
promissory  notes.  Both  of  which  were  afterwards  filled 
up  as  to  amounts,  as  aforesaid,  without  the  consent  or 
procurement  of  this  defendant,  and  without  his  acknowl- 
edgment or  re-deliyery  thereof.  And  this  he  is  ready 
to  verify,"  tc. 

The   Court,   Gardenhibe,    J.,   presiding,    refused  the 

application..     Judgment    was    rendered    in    favor  of  the 

plaintiff,     at    the    November    Term,    1858,    and    the  de- 
fendant,  Grissom,  appealed. 

W.  H.  DbWitt,  for  the  plaintiff  in  error^  cited  and 
commented  upon  the  following  authorities: 

12  Con.  Eng.  R.,  285 ;  17  John.  R.,  801 ;  8  Kck. 
R.,  5;  2  Green,  on  Ev.,  §  172,  and  authorities  there 
cited ;  2  Stark,  on  Ev.,  220,  and  authorities  there  referred 
to;  Eall  V.  Eally  8  Conn.  R.,  886;  Bank  of  St.  AU 
ham  V.  amUand,  2a  Wen.,  811 ;  Wheeler  v.  (?wi7d,  20 
Pick.,  646;  2  Kent's  Com.,  80  and  81;  9  Wen.,  170; 
10  Do.,  86 ;  6  Mck.,  228 ;  20  John.  R. ;  18  East's  R., 
186,  note;  Ghrant  v.  Vaugkan^  8  Burr.  R.,  16  and 
16;   Story  on  Agency,  ^  14,  16,  29  and  84. 
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S.  M.  FiTE,  for  the  defendants  in  error,   said: 

The  plaintiff  in  error  insists  that  there  was  error  in 
the  refusal  of  the  Court  to  permit  him  to  file  a  new 
plea  at   the   trial  term. 

We  say  there  was  no  error  for  two  reasons : 

1.  There  is  no  good  reason  given  for  not  filing  it  at 
the  first  term. 

2.  The  plea  was  bad,  because,  if  true,  it  was  no 
defence  to  the  action. 

The  point  in  it  is,  simply,  that  the  notes,  when 
endorsed  by  him,  were  in  blank  as  to  amount,  being 
executed  and  delivered  by  him  to  the  maker,  to  be  filled 
up  with  (400  or  (500;  and  that  Crutcher,  the  maker,  for 
whose  accommodation  he  endorsed,  filled  them  with  double 
that  amount,  and  that  this  was  done  in  the  presence  of 
defendants  in  error.  But  it  does  not  aver  that  the  defend- 
ants had  any  knowledge  that  the  notes  were  being  filled 
up  with  too  large  an  amount.  That  this  delivery  of  the 
notes  in  blank  to  be  filled  up  by  Crutcher,  th^  maker, 
was  a  carte  blanche  to  £11  them  with  any  amount,  see 
Nicholy  Sill  ^  Co.  v.  Bate^  10  Terg.  429 ;  Chitty  on  Bills, 
83,  and  note  1 ;  Chitty  on  Bills,  186 ;  Putnam  et  oL 
V.  Sullivan  et  al.y  4  Mass.,  45. 


Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  pleadings  in  this  cause  were  duly  made  up  at 
the  appearance  term.  At  the  trial  term  the  defendant, 
Grissom,  moved  the  Court  for  leave  to  file  a  plea  of 
non  est  factum.  This  was  refused  by  the  Circuit 
Judge. 
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Ir  this  there  is  no  error.  The  plea  was  bad,  be- 
cause if  true  it  was  do   defence  to  the  action. 

The  plaintiffs  were  the  holders  of  the  two  promissory 
notes  in  question,  by  endorsement  from  Grissom,  and  in 
legal  presumption  had  purchased  them  for  value,  and  in 
due  course  of  trade.      2  Greenl.  Ey.  §  172. 

It  may  very  well  be  true  that  the  notes  were  en- 
dorsed by  him  in  blank,  as  to  the  amount,  and  delivered 
by  him  to  Grutcher  the  maker,  for  whose  accommoda- 
tion they  were  made,  to  be  filled  up  and  used  for  a 
sum  not  exceeding  (500;  and  that  he  afterwards,  in 
the  absence  and  without  the  authority  of  Grissom,  in 
the  presence  of  the  plaintiffs,  caused  the  blanks  to  be 
filled  in  double  that  sum;  yet  if  the  plaintiffs  were  ig- 
norant of  his  want  of  authority  so  to  fill  up  and  use 
said  notes,  and  were  bona  fide  holders,  they  would  still 
be  entitled  to  recover.  The  plea  does  not  negative  this, 
and  the  authorities  are  abundant  to  show  it  is  defective. 
Stuart  V.  Davidson  et  ah^  Peck,  202,  203;  Bank  of  the 
Commonwealth  v.  Curry j  2  Dana's  Rep.,  142;  Kimbro  v. 
Lytle,  10  Ter.  417. 

It  may  be  very  true,  as  argued  by  the  counsel  of 
Grissom,  that  under  a  proper  plea,  if  he  were  to  show 
by  proof  the  facts  stated  in  this  plea,  the  plaintiffs 
would  then  be  required  to  show  under  what  circumstances 
and  for  what  value  they  became  the  holders.  2  Greenl. 
Ev.  §  172. 

Yet  this  is  a  question  of  evidence,  and  not  of  plead- 
ing;   and  it  is  still  manifest  the  plea  was  defective. 

Affirm  the  judgment. 
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1.  Slaves.  Rule  infixing  value.  Evidence,  The  owner  of  a  slave, 
whose  life  has  heen  unlawfully  taken,  is  entitled  to  recover  his  market 
value,  considierfng  his  age,  appearance,  health,  and  general  traits  of 
moral  character;  hut  evidence  of  an  alleged  crimen  for  whieh  he  has 
been  committed  to  jail,  but  not  tried,  is  inadmissible.  The  law  pre- 
sumes him  innocent  until  his  guilt  is  made  to  appear  legally,  and  his 
value  should  be  ascertained  upon  this  legal  presumption 

2.  Same.  Exemplary  damages.  In  suits  for  injuries  to  personal  prop- 
erty, the  jury  is  not  restricted  to  the  pecuniary  loss  of  the  plaintiff  if 
the  case  is  one  of  wantonness  and  cruelty.  In  such  cases  the  damages 
should  be  such  as  not  only  to  compensate  the  plaintiff^  but  to  operate  as 
a  punishment  of  the  defendant,  and  an  example  to  deter  others  from 
the  commission  of  like  offences. 

3.  Sams.  Same.  Case  in  judgment  A  slave  was  charged  with  the 
crimes  of  rape  and  murder — was  arrested  and  committed  to  jail  to 
await  his  trial.  The  defendants  broke  open  the  jail,  took  the  slave 
from  the  custody  of  the  law,  and  hung  him.  Held,  that  it  is  a  case 
of  extraordinary  aggravation,  in  which  the  law  was  set  at  defiance., 
public  justice  insulted,  and  the  life  of  a  human  being,  already  in 
manacles,  lawlessly  taken,  and  calls  for  exemplary  and  vindictive  dam- 
ages ;  and  evidence  of  said  charges  is  not  admissible  in  ascertaining 
the  value  of  the  slave. 


FROM  WHITB. 


This  cause  was  tried  at  the  September  Term,  1858, 
before  McHekry,  special  Judge,  selected  and  agreed  upon 
by  the  parties,  the  presiding  Judge,  Gardbnhire,  being 
incompetent.  The  jury  returned  a  verdict  for  one  cent 
damages,  and  the  plaintiffs  appealed. 

M.  M.  Bribn,  for  the  plaintiffs. 

T.  B.  MuRRT  and  Golms,  for  the  defendants. 
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Caruthers,  J.,  delivered  the  opinion   of  the  Court. 

This  was  an  action  on  the  case,  with  one  count  in 
trover  and  another  in  case,  brought  against  the  defend- 
ants in  White  Circuit  Court,  to  recover  damages  for 
killing  their  negro  man  slave,  Austin.  The  verdict  and 
judgment  were  in  favor  of  the  plaintiffs  for  one  cent 
damages,  and  they  bring  up  the  case  by  appeal  in  error. 

The  Court  permitted  the  defendants  to  prove  the 
character  of  the  slave  to  be  bad,  and  to  give  their 
opinions  that  he  was  of  ino  value  on  account  of  his 
infamy.  Most  of  them  stated  that  they  had  never  seen 
or  known  him  until  he  was  'apprehended  for  rape  and 
murder,  and  put  into  the  jail  at  Sparta;  and  in  view 
of  that  charge  hanging  over  him,  they  considered  him, 
worth  nothing.  Objections  to  all  this  evidence  were  over- 
ruled, and  it  was  permitted  to  go  to  the  jury.  This,, 
we  think,  was  clearly  erroneous.  It  is  easy  to  see,  in  a 
case  like  this,  what  a  powerful  effect  such  proof  would 
have  upon  the  minds   of  a  jury. 

The  case  was  one  of  extraordinary  aggravation,  in 
which  all  law  was  set  at  defiance,  public  justice  insulted, 
and  the  life  of  a  human  being,  already  in  manacles, 
lawlessly  destroyed.'  He  was  charged  with  the  shocking 
crimes  of  rape  and  murder  combined.  But  the  officers 
of  justice  had  performed  their  duty,  and  had  him 
safely  incarcerated  in  jail  to  await  the  vengeance  of  the 
law,  in  case  his  guilt  was  established  according  to  its 
forms.  There  was  not  the  least  necessity  that  the  de- 
fendants should  interfere  after  the  criminal  had  been 
secured  and  disarmed  of  all  power  of  resistance  or  of 
flight,  and  shed  h(unan  blood,  even  of  a  slave,  without 
22 
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trial  or  condemnation.  If  the  slave  was  guilty  of  the 
crimes  imputed,  no  punishment  would  have  been  too  severe 
for  him,  and  so  by  the  law  the  penalty  is  death — death 
by  hanging — the  mode  adopted  by  the  defendants  without 
and  against  law.  But  no  man,  whether  bond  or  free, 
is  to  be  condemned  or  punished  without  a  hearing — a 
fair  and  impartial  trial.  There  is  neither  valor  nor 
patriotism  in  deeds  like  these.  Not  valor,  because  there 
is  no  contest — the  victim  is  already  in  bonds  and  harm- 
less; nor  patriotism,  because  the  country  has  provided 
for  the  proper  and  legal  punishment  of  offenders,  and 
needs  not  the  aid  of  mobs  and  lawless  combinations  to 
wield  the  sword  of  justice  or  quicken  its  stroke.  No 
matter  how  great  the  malefactor  may  be,  whose  life  is 
thus  taken  without  law,  a  feeling  of  alarm  and  inse- 
curity pervades  the  whole  community  when  one  of  these 
shocking  deeds  of  violence  is  perpetrated.  No  man  can 
tell  what  unfortunate  concurrence  of  circumstances  may 
raise  the  storm  of  popular  fury  against  him,  though  he 
may  be  innocent,  and  bring  speedy  destruction  upon  him, 
if  these  examples  are  to  be  tolerated.  All  good  citi- 
zens, every  one  who  values  his  own  safety,  or  has  any 
regard  for  law  and  order,  should  unite  in  rebuking,  in 
all  proper  modes,  these  outrages  upon  the  Hves  of  men 
and  obstructions  of  the  course  of  law  and  justice.  The 
courts  and  juries,  public  officers  and  citizens,  should  set 
their  faces  like  flint  against  popular  outbreaks  and  mobs 
in   all  iheir  forms. 

This  slave  was  well  secured  in  jail  to  abide  his  trial 
and  answer  the  demands  of  justice  against  him,  even 
with   his   life.      There   was   no   chance   for  escape. 

Some    of    the    defendants     by    written    agreement    to 
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Stand  by  each  other,  and  others  without  having  signed 
it,  moved  by  concert  to  the  jail,  broke  down  the  door, 
took  out  the  negro,  and  hung  him  till  he  was  dead. 
It  may  be  that  he  was  guilty,  but  that  was  no  good 
reason  why  others  should  bring  the  blood  of  murder  upon 
themselves,  by  taking  life  without  authority  of  law,  and 
in  contempt  of  public  justice.  If  ho  were  guilty  of  the 
enormous  crimes  charged  against  him,  it  was  not  then 
made  manifest  by  a  trial,  and  his  guilt  had  not  been 
established.  The  presumption  of  innocence  can  only  be 
removed  by  proof  upon  a  legal  trial.  It  must  be  taken, 
th'^n,  for  the  purposes  of  this  suit,  that  no  crime  had 
been  committed  by  the  victim  of  this  wanton  outrage. 
The  jury  should  have  been  so  instructed,  and  no  proof 
of  character,  based  upon  this  charge,  should  have  been 
admitted.  This  would  involve  the  necessity  of  trying  the 
truth  of  all  such  charges  to  ascertain  what  weight  should 
be  given  to  the  opinion.  It  is  easy  to  see  that  this 
mode  of  ascertaining  damages  from  the  value  of  the 
slave,  based  upon  character,  with  reference  to  the  truth 
of  the  charge,  would  always  make  a  case  of  nominal 
damages  in  cases  of  this  kind.  Witnesses  would  readily 
say,  that  as  the  slave  was  guilty  o2  murder,  and  con- 
fined in  jail  to  be  hung  for  it,  he  was  of  no  value. 
That  is  not  the  rule  in  such  a  case.  His  value  should 
be  determined  from  age,  appearance,  health,  and,  with 
all  these,  what  he  would  sell  for  in  the  market;  not 
what  A,  B,  or  C  would  give  for  him,  or  what  he  was 
worth  if  the  charge  were  true.  They  recklessly  slew 
him,  and  his  guilt  can  never  be  legally  made  out.  This 
misguided  zeal  to  avenge  the  wrongs  of  others  has  de- 
prived   society  of   an    example  to  deter    evil    men  from 
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crime,  and  presented  an  example  of  all  others  the  most 
alarming  to    any  well   ordered  community. 

The  general  moral  traits  of  character,  as  well  a& 
physical  condition,  would  constitute  elements  in  the  esti- 
mation of  value,  but  without  reference  to  the  accusation 
upon  which  he  had  not  been  tried,  and  as  to  which  the 
law  presumed  his  innocence  until  the  contrary  was  made 
legally  to  appear.  It  was  not  for  the  defendants  to 
adjudge  that  question,  nor  for  witnesses  to  form  and 
give  their  opinions  as  to  his  value  upon  the  supposition 
of  his   guilt. 

We  think  his  honor  also  erred  in  holding  that  this 
was  not  a  case  in  which  the  jury  might  go  beyond  the 
actual  value,  and  give  exemplary  and  vindictive  damages. 
It  was  a  deliberate,  premeditated,  and  violent  destruc- 
tion of  the  plaintiff's  property,  in  disregard  of  both  the 
civil  and  criminal  laws  of  the  State,  and  of  most  evil 
example.  It  is  just  the  kind  of  case  in  which  the  jury 
ought  to  have  been  allowed  to  vindicate  the  law  by 
going  beyond  the  value,  and  giving  exemplary  damages. 
In  the  case  of  Johnson  v.  Perry ,  2  Hum.,  669,  where 
the  action  was,  like  this,  for  an  injury  to  a  slave,  the  Court 
says,  "  the  jury  may  give  smart  money  as  a  punish- 
ment for  aggravated  circumstances  attending   the  wrong." 

In  TillotBon  v.  Cheetham,  8  J.  R.,  66-64,  which  was 
an  action  for  beating  a  horse  to  death,  it  was  held, 
that  as  it  was  a  case  of  ^^  wantonness  and  cruelty,  the 
jury  had  a  right  to  give  smart  money.''  This  was  the 
charge  of  the  Circuit  Judge,  and  the  Supreme  Court 
said  it  was  correct,  and  that  they  would  have  been 
better  satisfied  with,  the  verdict  if  it  had  been  more 
exemplary.       The    Supreme     Court    of    Connecticut    (10 
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Conn.,  384)  hold,  that  for  injuries  to  personal  property, 
"the  jury  is  not  restricted  to  the  pecuniary  loss  of  th« 
plaintiff."  These  cases,  and  many  others,  are  cited  in 
Sedgwick  on  Damages,  454,  464.  The  reason  of  this 
rule  is,  that,  in  aggravated  cases,  the  damages  should 
be  such  as  not  only  to  remunerate  or  eomnensate  the 
plaintiff,  but  to  operate  as  a  punishment  of  defendant, 
and  an  example  to  deter  others  from  like  offences. 
This  principle  is  every  where  regarded  as  one  of  most 
salutary  influence  in  the  administration  of  justice,  tend- 
ing to  prevent  wrongs  by  the  double  operation  of  pun* 
ishment  and  example. 

The  plaintiffs  proved  their  title  to  this  slave,  and 
that  he  was  killed  by  the  defendants,  and  should  have 
recovered  his  market  value,  at  least.  The  verdict  was  a 
mockery  of  jiistice. 

The  judgment  will  be  reversed,  and  a  new  trial 
granted. 


Samubl  Slauoeter  v.  Geo.  W.  Birdwell. 


1.  WrTNBSS.  Forfeiture  (^gainst.  Act  of  1794,  eh,  1  {  29.  By  the  dni 
of  1794,  ch.  1,  2  29,  a  wttaess  who  is  regularly  Bummofied  is  bound 
to  attend  from  term  to  term,  until  discharged  by  the  Court,  or  the 
party  at  whose  instance  he  may  have  been  summoned,  under  the 
penalty  prescribed,  unless,  on  the  return  of  the  scire  faeias,  sufficient 
cause  be  shown  by  the  witness  **  of  his  incapacity  to  attend  at  the 
time  and  place  mentioned  in  the  subpoBna."  This  incapacity  must  be  a 
personal  one,  of  the  witness  himself,  and  the  sickness  of  his  wife  or 
other  member  of  his  family  will  not  excuse  him  from  attendance. 
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Question  Reserved.  In  the  case  of  Duke  v.  O^ivetij  4  Yer.,  478, 
the  "  incapacity ''  contemplated  by  the  act  of  1794,  is  held  to  mean  a 
physical  incapacity  of  the  witness.  Whether  or  not  this  restricted 
sense  of  the  term  *Mncapacity"  he  warranted,  does  not  arise  in  this 
case,  and  is  not  determined. 


FROM   JACKSON. 


The  demurrer  to  the  plea  of  the  defendant  having  been 
sustained  by  Goodall,  J ,  and  judgment  final  rendered, 
the   defendant   appealed. 

McHenry  and  Gardenhirb,  for  the  plaintiflF  in  error, 
said  : 

Ist.  The  Court  has  no  power  after  the  adjournment 
of  Court,  or  after  the  adjournment  of  the  term,  to 
make  any  addition  to,  or  alteration  of  the  record. 
Clark  V.  Lari/y  3  Sneed,  81 ;  Staggs  v.  The  State,  3 
Hum.,  page  372-5. 

2d.  The  laws  authorizing  forfeitures  against  witnesses 
are  highly  penal,  and  must  be  strictly  pursued.  Great 
strictness  is  required,  because  experience  proves  that  the 
original  subject  of  litigation  "may  be  lost  sight  of,  or 
become  an  object  of  less  interest  than  to  secure]  for- 
feitures against  witnesses  by  one  artifice  or  another." 
That  the  party  summoning  the  witness  may,  in  addition 
to  the  penalty,  recover  damages  commensurate  with  the 
injury,  "furnishes  another  reason  for  a  high  degree  of 
strictness  in  the  procesding  to  recover  the  penalty.*'  Mis- 
don  Knott  v.  M.  Smith,  2  Sneed,  246;  3  Hum.,  225; 
11  Hum.,  72. 
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3d.  In  this  case  the  judgment  nisi  does  not  as- 
sume the  facts  necessary  to  give  the  Court  jurisdiction. 
It  does  not  show  when  the  witness  was  summoned, 
whether  by  subpoena  issued  in  vacation,  or  instanter. 
It  must  be  seen  from  the  judgment,  that  the  defendant 
was  summoned  in  compliance  with  the  provisions  of  the 
act  of  1838,  ch.  131;  (Nicholson's  Sup.,  232,)  and  that 
he  has  incurred  liability  by  refusing  to  obey  the  pro- 
cess. The  time  of  service  and  the  time  he  was  bound 
to  appear,  ought  to  be  seen  from  the  judgment.  Bick- 
enson  v.  Kincaidy  11  Hum.,  72;  Risdon  Knott  v.  M. 
Smith,  2  Sneed,  246. 

4th.  The  dangerous  sickness  of  the  witness*  wife  or 
family,  is  sufficient  cause  of  his  incapacity  to  attend. 
The  witness  is  bound  to  make  extraordinary  eflForts  to 
attend.  Nothing  but  extreme  poverty,  or  sickness  of 
himself  or  family,  or  high  water,  or  the  like,  will  ex- 
cuse him.  But  he  will  be  excused  if  he  show  that  in 
failing  to  attend,  he  was  guilty  of  no  negligence  or 
wilful  disobedience  of  the  process.  People  v.  DaviSj  15 
Wend.,  602 ;  8  United  States  Digest,  706 ;  Maclin  v.  Wil- 
son, 21  Ala.  R.,  670;  14  United  States  Digest,  603. 


J.  P.  MuRRAT,  for  the  defendant  in  error,  insisted 
that— 

The  only  question  that  legitimately  arises  in  this 
cause,  is  upon  the  pleadings.  The  plaintiff  in  error,  Sam- 
uel Slaughter,  relies,  as  his  only  defence  in  this  cause, 
on   the   sickness  of    his  wife,  and  pleads    that  as  a  de- 
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feBce  in  this  suit,  to  which  we  demur.  The  Court  be- 
low sustained  the  demurrer,  and  the  plaintiff  in  error 
failing  to  make  any  other  defence,  the  interlocutory 
judgment  was  made  absolute.  This  action  of  the  Court 
is  sustained  by  a  plain  act  of  Assembly;  see  act  of 
1794,  N.  and  C,  711,  §  29.  This  act  furnishes  but 
two  lawful  excuses  for  the  non-attendance  of  witnesses 
summoned  in  any  cause :  Ist.  The  discharge  of  the 
party  summoning  him.  2d.  His  physical  incapacity  to 
attend.  N.  and  C,  712,  §  29;  Meig's  Digest,  1047, 
where  the  causes  decided  by  this  Court  are  collected,  on 
the   above   subject. 


McKiNNET,  J.,   delivered  the  opinion  of  the   Court. 

At  the  November  Term,  1855,  of  the  Circuit  Court 
of  Jackson,  judgment  nisi  was  entered  up  against 
Slaughter  for  $125.00,  for  his  failure  to  attend,  as  he 
had  been  duly  summoned  to  do,  as  a  witness  for  the 
plaintiff,  in  the  suit  of  Birdwell  v.  ffall^  then  pending, 
and  for  trial  in  said   Court. 

Scire  facias  was  issued  and  served  on  Slaughter,  on 
the  return  of  which,  he  pleaded  in  substance,  ^Uhat  he 
was  unable  to  attend,  because  of  the  illness  of  his  wife, 
who  was  confined  to  her  bed,  and  so  ill,  that  his  atten- 
tion to  her  was  absolutely  necessary  to  her  comfort  and 
safety." 

To  this  plea  there  was  a  demurrer,  which,  on  argu- 
ment, was  sustained,  and  final  judgment  rendered  against 
the  defendant. 
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There  is  proof  in  the  record  tending  to  impeach  the 
tmth  of  the  plea.  Bat  we  decline  to  notice  it,  as  it 
was  irregularly  received,  the  judgment  on  the  demurrer 
being  decisive   of  the  case. 

By  the  act  of  1794,  ch.  1,  sec.  29,  a  witness  regu- 
larly summoned,  is  bound  to  attend  from  term  to  term, 
until  discharged  by  the  Court,  or  the  party  at  whose 
instance  he  may  have  been  summoned,  under  the  penalty 
prescribed;  unless,  on  the  return  of  a  scin^  facias,  suffi- 
cient cause  be  shown  by  the  witness,  "of  his  incapacity 
to  attend  at  the  time  and  place  mentioned  in  the 
subpoena." 

In  Duke  v.  GUven,  4  Ter.,  478,  the  "incapacity" 
contemplated  by  the  statute,  is  held  to  mean  a  pht/si- 
cal  incapacity  of  the  witness.  Whether  or  not  this  re- 
stricted sense  of  the  term  "incapacity"  be  warranted, 
we  need  not  now  inquire.  As  we  feel  clear,  that  the 
facts  alleged  in  the  plea,  do  not  constitute  such  an  in- 
capacity on  the  part  of  the  witness  to  obey  the  com- 
mand of  the  summons,  as  is  contemplated  by  the  act. 
The  act  obviously  means  that  the  incapacity,  of  what- 
ever nature  it  may  be  held  to  be,  must  be  a  personal 
incapacity  of  the  witness  himself.  This  may  seem  to  be 
a  harsh  requirement  of  the  law;  but,  if  so,  the  power 
to  change  it  belongs  not  to  the  Courts.  It  must  be 
remembered,  however,  that  none  others  than  a  highly 
stringent  law  would  be  sufficient  to  enforce  the  attend- 
ance of  witnesses  in  many  cases. 

Judgment    affirmed. 
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Caroline  Wade  v.  Cantrell  and  Tubs,  Adm'rs,  &c 

1.  Sat AUTJE  or  Limitations.  Adverse  j>o88esnon  of  the  toife.  The  ad- 
verse possegsion  of  a  slave  by  a  fetne  covert  for  three  years,  under  a 
parol  gift  from  her  father,  vests  an  absolute  title  to  such  slave  in  her, 
by  operation  of  the  statute  of  limitations. 

2.  Husband  and  wife.  Marital  rights  of  the  husban^^  So  soon  as 
the  wife  acquires  title  to  personal  property,  being  in  possession,  the 
marital  right  of  the  husband  attaches,  and  the  title  passes  to  him  by 
operation  of  law,  and  he  cannot  divest  himself  of  his  right  to  prop- 
erty thus  cast  upon  him  by  law,  by  declaring  that  it  belongs  to  his 
wife.  The  property  belongs  to  him,  and  upon  his  death,  goes  to  his 
legal  representatives  for  the  payment  of  his  debts. 


FROM   DEKALB. 


This  cause  was  tried  at  the  April  Term,  1858,  be- 
fore GooDALL,  J.,  and  judgment  having  been  rendered 
in   favor  of  the  defendants,  the  plaintiff  appealed. 

CoLMS,    TuRNBY,   Stonb  and  Fare,  for    the  plaintiff. 

M.   M.  Bribn  and  R.  Gantrell,  for  the  defendants. 

Caruthers,  J.,   delivered  the  opinion  of  the  Court. 

This  action  of  replevin  was  brought  by  the  defend- 
ants in  error,  as  the  administrators  of  Wm.  M.  Wade, 
tor  a  negro  girl,  slave,  named  Emiline,  in  the  possession 
of  Caroline   Wade,   widow  of  the   intestate. 

In   1846,  the  father  of  Mrs.   Wade  sent   the  slave  to 
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her  as  a  gift,  and  she  so  remained  for  more  than 
three  years  before  the  death  of  Wade.  The  father  made 
a  deed  of  gift  to  his  daughter,  but  it  was  never  de- 
livered, and  is  therefore  invalid.  He  states  that  the  gift 
was  absolute,  though  verbal,  but  he  intended  to  get  a 
lawyer  to  write  a  deed  to  the  separate  use  of  his  daugh- 
ter, but  never  did  it.  The  husband  always  said  the 
slave  belonged  to  his  wife,  and  was  not  his,  never  set 
up  any  claim  to  her.  The  wife,  however,  claimed  her 
all  the  time. 

The  question  presented  is,  whether,  under  these  cir- 
cumstances, this  slave  constitutes  a  part  of  the  estate, 
and  is  liable  for  the  debts  of  intestate.  There  is  no 
doubt,  but,  that  by  operation  of  the  statute  of  limita- 
tions on  the  parol  gift,  the  title  of  the  donor  is  extin- 
guished. But  it  is  contended,  that,  as  the  intestate 
never  claimed  the  property  as  his  own,  no  title  would 
rest  in  him.  But  he  claimed  for  his  wife,  and  she 
held  adversely  to  the  donor.  If  her  right  was  perfected 
by  the  operation  of  the  statute,  as  well  as  by  a  writ- 
ing, or  otherwise,  it  would  inure^  to  the  husband,  as 
much  as  if  it  had  operated  upon  an  adverse  holding 
and  claim  for  himself.  The  law  would  fix  the  title  in 
him  the  moment  it  become  hers^  without  regard  to  his 
declarations.  A  man  cannot  denude  himself  of  his  right 
to  property  which  the  law  vests  in  him,  by  simply  de- 
claring that  it  belongs  to  his  wife. 

The  purposes  and  intentions  of  the  donor  to  place 
restrictions  and  limitations  upon  the  gift,  which  was  never 
executed,  can  have  no  eifect.  He  admits  the  donation 
was  without  qualification  at  the  time  it  was  made,  and 
this  is  further  established  by    the    writing  drawn  up  by 
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him,  but  not  delivered  so  as  to  take  effect.  The  on- 
executed  design  to  restrict  the  slave  to  the  separate  use 
of  his  daughter,  by  a  writing  he  intended  to  execute 
afterwards,  cannot  change  the  case.  If  this  had  been 
done  at  the  time,  or  within  three  years  afterwards, 
before  the  statute  had  placed  the  right  beyond  his  con- 
trol, it  would  have  changed  the  case;  but  having  been 
neglected  the  law  must  have  its  course,  and  the  slave 
goes  into  the  administration  for  the  benefit  of  creditors 
or  the   distributees. 

So  the   law  was  held  below,   and  we  affirm  the  judg- 
ment 


N.  Apple  and  Wife  r.  Geo.  Apple  et  al. 

DoWKB.  Widow  not  dovoable  of  lands  held  in  remainder.  Act  of  1784,  cA. 
22,  {  8.  At  the  common  law,  an  indispensable  clement  in  the  claim 
to  dower,  >s  the  seizin  of  the  husband  during  the  coverture.  An  ac- 
tual seizin  is  not  necessary.  A  seisin  in  law  b  sufficient.  But  the 
freehold  and  inheritance  must  be  consolidated,  and  be  in  the  husband 
simul  et  sevtel  during  the  marriage,  to  render  the  wife  dowable.  The 
husband  is  not  thus  seized  of  a  remainder  interest  in  land,  during  the 
continuance  of  the  life  estate,  and  if  he  die  before  the  termination  of 
such  estate,  his  widow  is  not  entitled  to  dower  in  said  lands,  upon  the 
death  of  the  tenant  for  life.  This  rule  of  the  common  law  is  not 
changed  by  the  act  of  1784,  ch.  22,  {  8. 


FROM   OVERTON. 


This  was  an  application  for  dower.  Chancellor  Van 
Dykk  pronounced  a  decree  in  favor  of  the  complainants, 
at  the  April  Term,   1858.     The  defendants   appealed. 
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Sam'l  Turney,  J,  W.  McHenrt  and  J.  P.  Murray, 
for  the  complainants,  cited  Qourley  v.  Thompson^  & 
Sneed,  302;  Williams  v.  WilliafnSj  10  Yer.,  25;  1  Jar., 
on  Wills,  731,  733 ;  Combs  v.  Young j  4  Yer.,  225  ;  1 
BL  Com.,  87;  2  Bl.  Com.,  129,  315,  316-;  4  Kent's 
Com.,  35,  38;  Act  of  1784,  ch.   22,  §  8, 

SwoPB,  Stantok  and  Quarles,  for  the  defendants,, 
cited  4  Kent's  Com.,  30,  38,  39,  67,  40;  Reeves  Dom. 
ReL,  41,  54.  56;  6  Hay.  R.,  279. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  Elizabeth,  is  the  'mdow  of  Jonathan 
Holeford,  and  claims  dower  in  a  tract  of  150  acres  of 
land  in   Overton   county. 

It  belonged  to  his  father,  John  Holeford,  who  died 
about  the  year  1835,  leaving  a  will,  in  which  he  de- 
vised this  land  to  his  wife,  Sally  Holeford,  during  her 
widowhood,  with  remainder,  in  fee,  to  said  Jonathan 
Holeford. 

He  married  the  complainant,  Elizabeth,  and  died  dur- 
ing the  lifetime  of  his  mother,  the  said  Sally  Holeford, 
who  never  again  married,   and  is  now  dead. 

The  question  now  is,  whether  the  said  Jonathan  was 
so  seized  of  said  tract  of  land,  or  had  such  estate  or 
interest  in  the  same,  as  that  complainant  Elizabeth  can 
be  endowed  thereof? 

The  Chancellor  was  of  opinion  he  had,  and  so  de- 
creed. 

In  this  we  think  he  erred. 

At  the  common  law,   clearly,   she  was  not  entitled  to 
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dower,  because  her  husband,  Jonathan  Holeford,  was 
never  seized  of  this  estate.  He  had,  to  be  sure,  an 
estate  of  inheritance  in  remainder,  but  the  freehold  and 
life  estates,  and  therefore  the  seizin,  were  in  Sally 
Holeford,   who  survived   him. 

Blackstone  in  the  2d  volume  of  his  Commentaries, 
page  122,  in  treating  of  freehold  estates,  not  of  inher- 
itance, says,  "such  estates  for  life  will,  generally  speak- 
ing, endure  as  long  as  the  life  for  which  they  are 
granted ;  but  there  are  some  estates  for  life,  which  may 
determine  upon  the  future  contingencies,  before  the  life 
for  which  they  are  created  expires.  As  if  an  estate  be 
granted  to  a  woman  during  her  widowhood,  or  to  a  man 
until  he  be  promoted  to  a  benefice;  in  these,  and  simi- 
lar cases,  whenever  the  contingency  happens,  when  the 
widow  marries,  or  when  the  grantee  obtains  a  benefice, 
the  respective  estates  are  absolutely  determined  and 
gone.  Yet  while  they  subsist,  they  are  reckoned  estates 
for  life;  because  the  term  for  which  they  will  endure 
being  uncertain,  they  may,  by  possibility,  last  for  life, 
if  the  contingencies  upon  which  they  are  to  determine 
do  not  sooner  happen." 

So  that  in  this  case,  and  for  the  purpose  of  the  deter- 
mination of  this  question,  there  can  be  no  doubt  that 
we  are  to  regard  Sally  Holeford  as  the  owner  of  this 
estate  for  her  life,  and  as  having  the  freehold  and   seizin. 

This  being  so,  it  is  impossible  that  complainant,  at 
the   common  law,   can  be   endowed  of  this  land. 

An  indispensable  element  in  the  claim  to  dower,  was 
the  seizin  of  the  husband  during  coverture.  An  actual 
seizin  was  not  necessary;  a  seizin  in  law  being  sufficient. 
But  the  freehold  and  inheritance    must    be    consolidated, 
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and  be  in  the  husband  »imul  et  semel  during  the  mar- 
riage, to  render  the  wife  dowable.  4  Kent,  39.  He 
must  have  been  seized,  during  the  coverture,  of  a  pres- 
ent freehold  estate,  as  well  as  of  an  estate  of  inherit- 
ance in  the  premises.     Dunham  v.  Osbomej  1  Paige,  634. 

The  term  seizin  had  a  fixed  legal  meaning  among 
common  law  writers;  and  whenever  a  freehold  estate, 
sach  as  that  of  Sally  Holeford,  existed  in  another,  and 
prevented  the  husband  from  an  immediate  possession  and 
enjoyment  of  the  inheritance,  his  wife  was  not  entitled 
to   dower,   because  he  had  no   seizin  of  the  estate. 

The  authorities  even  went  so  far  as  to  hold  that, 
if  upon  the  determination  of  a  particular  freehold  estate, 
the  tenant  held  over  and  continued  his  seizin^  and  the 
husband  died  before  entry,  or  if  he  died  before  entry 
in  a  case  of  forfeiture  for  a  condition  broken,  his  wife 
was  not  dowable,  because  he  had  no  seizin  either  in 
fact   or  in  law.     4  Kent,  88. 

These  authorities  are  not  controverted  by  complain- 
ant's counsel.  But  they  insist  that  this  rule  of  the 
common  law  has  been  so  changed  by  the  act  of  1784, 
ch.  22,  sec.  8,  that  she  may  now  have  dower  in  this 
estate. 

To  this  we  cannot  assent.  We  find  nothing  in  this 
act  to  justify  any  such  conclusion,  but  quite  the  contrary. 

By  it  the  widow's  dower  is  now  to  be  one-third  part 
of  all  the  lands,  tenen^ents,  and  hereditaments  of  which 
her  husband  died  seized  or  possessed,  during  her  natural 
life. 

It  is  evident  that  those  who  framed  this  act  well  un- 
derstood the  principles  of  the  common  law,  and  the 
meaning   of    its  terms.      In  employing  the    term    seized, 
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we  cannot  doubt  that  thej  used  it  in  its  well-known 
common  law  sense;  and  so  we  must  take  it.  This  is 
the  settled  rule  in  the  construction  of  statutes.  If  it 
had  been  intended  to  endow  the  wife  of  a  remainder 
dependant  upon  a  freehold  estate,  very  different  language 
would  have  been  used. 

An  example  may  be  found  in  the  second  section  of 
the  act  changing  the  common  law  rule  of  descents. 
Here  the  provision  is  that  when  any  person  shall  die 
seized,  or  possessed  of,  or  having  any  rights  title^  or 
interest  in  and  to  any  estate  or  inheritance  of  land,  or 
other  real  estate  in  fee-simple,  and  such  person  shall 
die  intestate,  &c.  This  so  altered  the  common  law  rule 
as  to  make  the  actual  seizin  of  the  ancestor  unneces- 
sary in  order  to  make  him  the  root  or  stock  from  which 
an  inheritance  might  be  transmitted ;  and  now  he  may 
be  accounted  an  ancestor  who  hath  only  a  bare  right 
or  title  to  enter,  or  be  otherwise  seized.     2  Black.,  209. 

But  as  to  the  right  of  dower,  we  find  no  such  phra- 
seology. Statutes  are  not  presumed  to  make  any  al- 
teration in  the  common  law  further  or  otherwise  than 
the  act  expressly  declares,  and  are  to  be  construed  as 
near  to  the  rule  and  reason  of  the  common  law  as  may 
be.      7  Bac.  Ab.  456. 

Looking  to  the  entire  act,  we  cannot  doubt,  that  in 
order  to  entitle  the  widow  to  dower,  it  is  still  necessary 
that  the  husband  shall,  during  the  coverture,  be  seized 
of  a  present  freehold  estate,  as  w^ell  as  of  an  estate  of 
inheritance  in  the  premises. 

The  term  '' possessed,"  used  in  the  statute,  cannot 
help  complainant.  For  if  it  mean  anything  more  than 
the   word  ^^ seized^'    it    certainly  cannot    be   extended   to 
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an  estate  of  which  the  husband  was  neither  seized  or 
possessed,  and  to  the  possession  and  enjoyment  of  which 
he  had  no  right  till  the  determination  of  an  outstanding 
life  estate.  In  Tipton  v.  Davii^  6  Hayw.,  279,  it  is 
held  not  to  embrace  leasehold  or  equitable  estates ;  and 
that  the  term  possessed  is  not  to  indicate  the  quantum 
of  estate,  but  the  manner  of  occupation :  and  signifies, 
though  not  actually  seized  by  inhabitancy,  yet  if  he  be 
60  entitled  by  deed  to  a  legal  estate,  as  to  have  a  legal 
right  to  the  possession,  then  she  shall  be  endowed. 

But  all  this  is,  it  seems  to  us,  embraced  within  the 
common  law  sense  of  the  term  seized.  And  if  so  the 
terms  are  synonymous.  But  it  is  not  necessary  for  us 
so   to  adjudge,   conclusively. 

If  it  be  thought  the  law  should  be  otherwise  it  is 
for  the  Legislature  to  change  it,  as  was  done  in  re- 
gard to  equitable  estates  and  estates  in  mortgage. 
Until  this  is  done  we  must  declare  the  law  as  we 
find  it. 

The  decree  of  the  Chancellor  will  be  reversed,  and 
the  bill   dismissed  with  costs. 


S.  F.  Murray  v.  A.  Johnson. 

1.  Partnership.  Condition  precedent.  If  a  partnership  is  entered 
into,  a  failure  of  one  of  the  partners  to  comply  with  the  terms  and 
conditions  of  the  agreement  will  not  annul  the  partnership,  unless 
they  are  conditions  precedent. 

23 
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2.  Same.  Inequality  of  partners  services.  There  is  no  principle  of  law 
that  authorizes  an  inquiry  into  the  inequality  of  Ihe  services  rendered 
hy  the  memhers  of  a  partnership,  unless  there  is  a  stipulation  in  their 
agreement  to  that  eifect. 

S.  Chancery  Practicb.  Evidence.  Discrediting  a  defendant  To 
the  extent  that  a  discovery  is  sought  from  the  defendant  in  a  suit  in 
equity,  he  is  the  witness  of  the  complainant,  and  the  latter  is  bound 
by  his  statements  unless  he  disprove  them.  This  may  be  done  by 
other  evidence,  but  not  by  attacking  the  general  character  of  the 
defendant. 


FROM  WHITE. 


This  cause  was  tried  at  the  March  Term,  1858, 
before  Van  Dyke,  Chancellor,  who  ordered  an  account 
between  the  partners.      The  defendant  appealed. 

CoLMS  and  McHenrt,  for  the   complainant. 

Sam'l  Turnby,  for  the  defendant. 

Caruthers,  J.,   delivered  the  opinion  of  the  Court. 

It  very  clearly  appears  from  the  proof  in  this  case, 
that  a  partnership  existed  between  these  parties  in  the 
practice  of  medicine,  in  1856.  There  is  no  doubt  either 
as  to  the  terms.  They  were  to  be  at  equal  expense  in 
carrying  on  the  business;  that  is,  for  medicines,  including 
the  stock  Johnson  then  had,  and  shop  rent;  and  Murray 
was  to  have  one-third  of  the  profits.  The  parties  dis- 
agreed and  separated,  and  this  bill  is  filed  to  settle  up 
the  partnership. 

The  defendant  seeks  to  resist  the  bill  upon  the  ground, 
that  Murray   was  to   pay  him   for   one-half  of  the   stock 
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of  medicines  on  hand  at  the  time  and  attend  actively 
to  the  business,  in  both  which  stipulations  he  utterly 
failed,  and  for  that  reason  he  is  not  entitled  to  claim 
as  a  partner.  In  fact  he  denies  that  the  partnership  con- 
tract was  ever  complete,  as  the  conditions  were  not  per- 
formed. Upon  these  issues  of  fact  much  proof  was  taken, 
and  we  are  satisfied  that  the  Chancellor  was  right  in  de- 
ciding that  the  existence  of  the  partnership  was  established, 
and  ordering  an  account.  It  is  true  that  Murray  did 
not  pay  for  one-half  the  medicine  on  hand,  but  that 
would  not  annul  the  contract,  as  it  was  not  a  condition 
precedent.  It  may  be  true,  also,  that  he  did  not  devote 
himself  to  the  practice  and  give  attention  to  business  as 
he  should  have  done;  but  we  are  not  aware  of  any  prin- 
ciple that  authorizes  an  inquiry  into  the  inequality  of 
services  by  the  members  of  a  partnership,  without  express 
stipulations   to   that   effect. 

But  there  is  a  question  of  practice,  of  some  import- 
ance, presented  in  this  case  which  it  is  proper  to  notice. 
The  complainant  was  permitted  to  discredit  the  defend- 
ant by  impeaching  his  general  character,  as  in  the  case 
of  a  witness.  The  argument  is,  that  when  the  answer 
is  responsive  to  the  charges  or  interrogatories  in  the  bill, 
he  is  made  a  witness  by  complainant,  and  his  state- 
ments are  to  be  regarded  as  true,  unless  disproved  by 
two  witnesses,  or  one  with  circumstances;  and,  therefore, 
he  should  be  subject  to  impeachment  in  all  the  modes 
applicable  to  witnesses  proper.  It  is  insisted  that  the 
weight  to  be  given  to  his  answer  depends  on  the  strength 
of  his  character.  But  that  is  not  so.  The  rule  is  based 
upon  the  consideration,  that  the  complainant  had  called 
upon    him   to    answer    as   to    certain    facts,  and    thereby 
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puts  him  in  the  place  of  a  witness  to  that  extent* 
Having  thus  forced  him  into  the  position  he  occupies, 
and  compelled  him  to  answer  on  oath  to  the  limited  extent 
he  chooses  to  prescrihe,  it  is  but  reasonable  that  he  should 
be  bound  bj  the  responses  he  has  extracted,  unless  he 
can  disprove  them.  He  may  weaken  them  by  circum- 
stances intrinsic  or  extrinsic,  but  he  cannot  be  allowed 
to  discredit  by  attacking  the  general  character.  He 
could  not  do  this  as  to  a  witness  called  by  himself,  much 
less  a  party  made  by  his  bill.  It  is  easy  to  see  how 
such  a  practice  could  be  abused  by  turning  every  con- 
test for  rights  into  a  war  upon  character.  Such  a  prac 
tice  would  be  intolerable,  and  is  not  sustained  by  either 
reason  or  authority. 

It  would  not  have  been  thought  necessary  to  notice 
this  question,  but  for  the  fact  that  we  are  informed  that 
it  is  tolerated  in  some  sections  of  the  country. 

A  complainant  may,  now,  by  virtue  of  a  late  statute, 
if  he  wishes  to  avoid  the  effect  of  the  rule  in  favor  of 
the  answer,  excuse  the  defendant  from  answering  upon 
oath;  in  which  case,  the  denials,  only  have  the  effect  to 
form  an   issue  to  be  decided   by  the  weight  of  evidence. 

The  case  will  be  remanded  for  the  account  ordered 
by  the  Chancellor.  The  defendant  will  pay  the  cost 
of  this  Court,  but  the  cost  of  the  depositions  upon 
character  will  be  paid  by  the  complainant.  The  other 
cost  below  will  be  disposed  of  by  the  Chancellor  on  the 
final   disposition   of  the   cause. 
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Mart  Singleton  v.  John  W.  Lovb  et  aL 

Guardian  and  Ward.  Investing  warcTa  money  in  land.  Chancery 
jurisdiction.  The  Chancery  Court  has  exercised  the  jurisdiction  of 
changing  the  nature  of  the  personal  estate  of  infants  in  cases  where  it 
was  made  to  appear  that  it  would  he  fur  their  manifest  benefit,  but  if 
the  infant  lives  he  may  take  it  as  real  estate  without  prejudice  to  his 
right  over  it  during  infancy  as  personal  property. 

Same.  Same.  Same.  The  Court  has  also  supported  a  conversion 
by  the  guardian  out  of  Court,  in  investing  the  ward's  money  in  land, 
where  the  circumstances  were  such  that  the  Court  itself  would  have 
directed  a  like  investment.  But  the  ward,  when  he  arrives  at  full 
age,  has  his  election  to  take  the  land,  or  the  money  thus  invested,  with 
interest.  And  if  he  dies  during  minority,  his  proper  representative 
will  have  the  right  to  treat  the  real  estate  purchased  with  the  infant's 
n.oney  as  personalty,  and  distributable  as  such. 

Samk.  Same,  Election  of  the  ward  or  representative.  Neither  the 
ward  nor  the  representative  can  elect  to  ratify  the  transaction  in  part 
and  repudiate  it  in  part.  If  an  election  is  made  to  take  the  money 
invested,  with  interest,  the  party  making  the  election  will  be  required 
to  relinquish  all  interest  in  the  land  purchased  by  the  guardian. 
Same.  Same,  Same.  Case  in  judgment.  The  guardian,  at  the 
request  of  the  ward,  then  nineteen  years  old,  sold  a  small  piece  of 
land,  and  invested  the  proceeds  and  other  moneys  of  the  ward  in  the 
purchase  of  other  lands.  The  ward  married,  and  died  without  issue, 
before  attaining  her  majority.  The  sale  and  investment  were  for  the 
manifest  advantage  of  the  ward.  Her  and  her  husband  expressed 
themselves  well  pleased  with  the  transaction.  After  the  death  of  the 
ward  her  husband  administered  on  her  estate,  and  sued  the  guardian 
for  the  personalty  due.  He  sought  to  ratify  the  acts  of  the  guardian 
in  part,  and  to  repudiate  them  in  part.  It  is  held,  that  he  was  estop- 
ped from  disafiSrming  the  acts  of  the  guardian — that  it  was  an  entire 
transaction,  and  the  husband  is  bound  by  his  approval,  in  part,  of  the 
acts  of  the  guardian,  and  cannot  recover  the  money  invested. 


FROM   FENTRESS. 


Thia   cause  was  heard   on  bill  and  cross-bill.      At  the 
April    Term,   1858,   a  decree  was    pronounced    by  Chan- 


858  NASHVILLE: 


Mary  Singleton  v,  John  W.  Love  et  al. 


cellor    Van    Dyke,  from    which    both    parties    appealed. 
The  facts  are  stated  in  the  opinion  of  the   Coart. 

Sam'l  Turney,  for  the  complainant. 

A.  A.  SwoPE,  for  the  defendant,  argued: 

The  guardian  acted  outside  of  her  plain  duty,  and 
the  minor  had  a  right  to  disaffirm  anj  contract  made 
for  her,  and  we  do  not  think  the  Court  of  Chancery 
can  compel  the  minor  or  her  representative  to  take  the 
realty  against  consent.  The  Court  could  do  so  by  con- 
sent of  the  administrator,  but  not  against  it.  A 
guardian  or  executor  has  no  power  to  change  the  per- 
sonal property  of  an  infant  into  realty.  If  it  is  done, 
and  the  infant  dies  before  twenty-one,  a  Court  of  Equity 
considers  it  as  personalty,  and  will  divest  the  legal  title 
out  of  the  heirs  at  law  and  vest  it  in  the  distributees. 
Roberts  and  Wife  v.  Jackson  s  HeirSj  3  Yerg.  77. 

The  administrator  stands  in  the  place  of  the  ward,  and 
has  her  rights  fully,  and  may  disaffirm,  if  she  could.  2 
Kent.  Com.,  237. 

We,  therefore,  think  that  Love  had  a  complete  right 
to  wholly  disregard  the  purchase  of  the  interest  in  the 
dower  lands,  and  sue  at  law  for  the  personalty  as  though 
said  purchase  had  never  been  made. 

But  the  Chancellor  thought  that  the  contract  would 
have  resulted  beneficially  for  the  minor,  and  affirmed  the 
acts  of  the  guardian  against  the  wishes  of  the  ward's 
administrator.  If  the  Court  of  Chancery  has  the  power 
to  affirm  in  this  State  (a  power  which  we  doubt)  against 
the     consent     and    wishes    of    the    ward,    or    the    per- 
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Bonal  representative,  if  she  be  dead,  then  there  is  a 
clear  power  as  well  as  duty  in  the  Court  to  reimburse 
and  put  the  husband  in  the  same  situation  as  he  would 
have  been  in  if  the  conversion  had  not  been  made. 
Story's  Eq.,  1356-7. 

The  Court  exercises  a  most  vigilant  care  over  the 
rights  of  infants,  and  conversions  of  this  kind  are  never 
looked  upon  with  favor,  though  the  restrictions  might  be 
good.      Story's  Eq.,  1357-511. 

It  must  appear  manifestly  for  the  benefit  of  the 
infant,  at  least,  before  the  Court  will  confirm  in  any 
case.  Story's  Eq.,  1357.  How  can  it  be  manifestly  for 
the  benefit  of  a  young  lady  to  vest  all  her  fortune, 
small  at  least,  into  an  undivided  remainder  interest  in 
a  tract  of  land  encumbered  by  a  dower  estate?  We  do 
not  think  such  was  the  case*  It  was,  probably,  nothing 
more  than  a  whimsical  notion  of  the  mother  for  the 
purpose  of  preserving  the  homestead  remainder  In  the 
family,  or  what  is  more  probable,  the  result  of  the 
machinations  of  Grouch  to  get  hold  of  the  small  piece 
of  land   belonging   to   the   minor. 

Now,  upon  the  whole  case,  as  agreed  to  be  opened 
by  complainant,  the  Court  can  adjudicate  all  the  ques- 
tions in  the  case,  and  give  such  judgment  and  decree  as 
the   Court  below  should  have  given. 


MoKiNNBY,  J.,  delivered  the  opinion  of  the   Court. 

The  complainant  was  guardian  of  her  minor  daughter, 
Catharine  Singleton,  who,  in  the  year  1854,  at  about 
the   age  of  twenty  years,  intermarried    with    the  defend- 
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ant,  Love,  and  died  some  six  weeks  after  her  marriage. 
In  a  short  time  after  the  death  of  his  wife,  Love  brought 
a  suit  at  law  against  the  complainant  and  her  sureties, 
on  her  guardian  bond,  to  recover  what  he  claimed  to 
be  the  personal  estate  of  his  deceased  wife — ^having  pre- 
viously taken  out  letters  of  administration  on  her  estate. 
To  enjoin  this  suit,  and  to  obtain  a  decree  confirming 
her  acts  as  guardian  in  the  conversion  of  the  property 
of  her  ward,   are  the    objects  of  the  bill. 

It  appears  that  the  estate  of  the  ward  consisted  of 
about  $172  in  money,  a  piece  of  land  of  about  thirty 
acres,  and  an  undivided  interest,  as  tenant  in  common 
with  her  brothers  and  sisters,  in  the  tract  of  land  on 
which  the  family  had  resided,  descended  from  her  de- 
ceased father,  Daniel  Singleton,  and  on  which  she  and 
her  mother  continued  to  reside.  In  the  year  1858,  and 
not  very  long  before  her  marriage,  she  expressed  an 
earnest  desire  to  become  the  sole  owner  of  the  tract  of 
land  on  which  she  and  her  mother  lived,  by  purchasing 
the  shares  of  her  brothers  and  sisters,  or  as  many  of 
them  as  she  could  raise  the  means  of  paying  for.  And, 
being  then  of  the  age  of  nineteen,  she  urged  her  guar- 
dian to  make  sale  of  the  thirty  acre  tract  of  land, 
which  was  of  but  little  value,  and  to  invest  the  proceeds 
thereof,  together  vwth  her  money  in  her  guardian's 
hands,  in   the   purchase   of  the   homestead. 

According  to  her  wishes,  the  complainant,  as  her 
guardian,  sold  the  thirty  acre  tract  to  one  Crouch  for 
$200,  which  was  a  full  price  for  it,  and  proceeded  to 
purchase  five  shares  of  the  home  place,  at  $50  each, 
which  is  shown  to  have  been  not  much  more  than  half 
the    value    of   said    shares.      In    this   way    one    hundred 
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dollars  of  the  proceeds  cf  the  thirty  acre  tract,  and 
one  hundred  and  fifty  dollars  of  the  money  in  the 
guardian's  hands,  irere  expended  for  the  benefit  of  the 
ward.  For  the  remaining  {100  of  the  price  of  the 
thirty  acre  tract,  the  guardian  held  the  note  of  the 
purchaser;  and  this,  with  a  balance  of  about  ^22,  con- 
stituted the  entire  personal  estate  of  the  ward  remain- 
ing  after   said   purchase. 

In  all  this  transaction  the  guardian  seems  to  have 
acted  in  the  utmost  good  faith,  and  with  no  other  motive 
than  to  promote  the  best  interests  of  her  ward.  The 
transaction  is  shown  by  the  proof  to  have  been  highly 
advantageous  to  the  ward,  and  seems  to  have  been  fully 
approved  by  her  up   to   her   death. 

It  appears  also  that  the  defendant,  who  lived  in  the 
neighborhood,  had  full  knowledge  of  all  these  facts  before 
his  marriage  with  said  ward,  and  approved  and  acqui- 
esced therein,  fully,  until  after  the  death  of  his  wife. 
And  in  confirmation  thereof,  he  received  from  the  guar- 
dian, after  his  marriage,  the  $100  note  taken  in  part 
for  the  purchase  of  the  small  tract  of  land,  and  brought 
suit  to  recover  the  money  due  thereon  after  his  wife's 
death,  as  administrator  of  her  estate,  and  obtained  judg- 
ment accordingly.  And,  furthermore,  in  his  answer  he  ex- 
pressly ratifies  the  sale  of  the  thirty  acre  tract,  and  de- 
clares his  willingness  to  make  any  such  title  to  the  pur- 
ohaser  for  tha  same  as  the  law  authorizes.  Ascertaining 
afterwards  that  he  could  not  hold  the  land  purchased  for 
his  wife,  and  claiming  the  right  to  dissent  from,  and 
to  annul  the  contract  for  the  purchase  of  the  land,  by 
the  guardian,  he  instituted  suit  upon  the  guardian's   bond 
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to    recover    the  sum  of   two  hundred  and     fifty  dollars, 
the   amount  paid  for  said   land. 

The  Chancellor,  by  his  decree,  fully  approved  and 
ratified  all  the  acts  of  the  guardian  in  the  premises ; 
but  held,  nevertheless,  that  the  defendant  was  entitled 
to  be  reimbursed  the  amount  of  money  invested  in  the 
land,  and  so  decreed  against  the  complainant.  And  the 
case   is  brought  here  by  both   parties. 

It  is  true  as  argued,  that,  as  a  general  rule,  a 
guardian  has  no  power  without  the  direction  of  a  Court 
of  Chancery  to  convert  the  personal  estate  of  the  infant 
into  real,  or  to  invest  his  money  in  land.  Neither  has 
the  guardian  any  power  whatever  to  convert  the  real 
estate  into  personal.  The  Court  of  Chancery  itself  has 
no  inherent  original  jurisdiction  to  convert  the  real  estate 
of  an  infant,  as  we  have  recently  determined — the  power 
to  do  so  being  derived  entirely  from  the  statute  of  1827. 

But  as  respects  the  investment  of  an  infant's  money 
in  land,  the  jurisdiction  of  changing  the  nature  of  the 
estate  has  been  exercised  by  the  Court  in  cases  where 
it  was  made  to  appear  that  it  would  be  for  the  manifest 
benefit  of  the  infant ;  but,  in  the  language  of  Lord 
Eldon,  '^with  this  qualification,  that  if  he  lives,  he  may 
take  it  as  real  estate,  but  without  prejudice  to  his  right 
over  it,  during  infancy,  as  personal  property."  19  Ves., 
122.  And,  in  some  cases,  the  Court  has  supported  a 
conversion  by  the  guardian  out  of  Court,  in  investing 
the  infant's  money  in  land,  where  the  circumstances 
were  such  that  the  Court  itself  would  have  directed  a 
like  investment.  But  the  infant,  when  he  arrives  at  full 
age,  will  have  his  election  to  take  the  land,  or  the 
money  thus  invested,  with  interest.     And  if  he  dies  under 
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the  age  of  twenty-one,  his  proper  representative  will  have 
the  right  to  treat  the  real  estate  purchased  with  the 
infant's  money,  as  personalty,  and   distributable  as  such. 

From  these  principles  it  clearly  follows  that  the  wife 
of  the  defendant,  had  she  lived  to  attain  her  full  age 
and  remained  $ole^  might  have  treated  the  acts  of  her 
guardian  in  selling  her  real  property  and  laying  out 
her  money  in  other  lands,  as  not  binding;  or  she  might 
have  affirmed  them.  But  it  is  clear,  that  had  she 
elected  to  disaffirm  the  purchase,  she  would  have  been 
required  to  relinquish  all  title  to  the  land  purchased  by 
the  guardian. 

And  as  she  married  during  minority,  her  husband, 
who  was  9ui  jurtSj  might,  perhaps,  upon  his  marriage, 
with  her  concurrence,  have  disaffirmed  the  acts  of  the 
guardian ;  or,  inasmuch  as  she  died  before  arriving  at  fall 
age,  the  husband,  upon  his  appointment  as  administrator, 
might  then  have  dissented.  But  he  did  not  do  so  at 
either  period. 

During  the  life  of  his  wife  he  seems  to  have  fully 
acquiesced,  and  to  have  regarded  it,  as  did  all  other 
persons,  as  a  most  beneficial  arrangement  for  his  wife. 
And  after  her  death  he  approved  and  ratified  the  act 
of  the  guardian,  so  far  as  respects  the  sale  of  the  thirty 
acres  of  land,  by  the  unequivocal  act  of  receiving,  suing 
for,  and  appropriating  to  his  own  use  the  note  for  $100, 
taken  in  part  payment  for  said  land;  and  in  his  an- 
swer, as  well  as  in  the  cross-bill,  he  still  expresses  his 
approval  of  that  transaction,  and  his  willingness  to  make 
title  to  the  purchaser,  as  before  stated.  By  this  act  he 
is  concluded  as  to  the  whole  matter.     Neither  the  ward 
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nor  the  husband  in  her  right,   could  elect  to  ratify  the 
transaction  in  part,  and  repudiate  it  in  part. 

It  was  essentially  an  entire  transaction.  One-half  of 
the  price  of  the  thirty  acres  was  discharged  by  a  trans- 
fer to  the  guardian,  for  the  benefit  of  the  ward,  of 
two  shares  of  the  home  place ;  and  as  part  of  one  entire 
agreement  with  the  ward,  the  money  of  the  latter, 
about  the  same  time,  was  expended  in  the  purchase  of 
the  other  shares.  And  being  entire,  it  must  be  ratified 
or  rejected  as  a  whole. 

In  view  of  all  the  facts,  we  think  the  decree  of 
the  Chancellor,  so  far  as  it  approves  and  confirms  the 
acts  of  the  guardian  in  the  purchase  of  the  several  shares 
of  the  home  place,  was  correct,  and  we  affirm  it  thus 
far,  being  fully  satisfied  that,  in  every  view,  it  was  a 
most  profitable  and  judicious  arrangement  for  the  inter- 
est of  the  ward.  But,  in  so  far  as  the  decree  holds 
the  defendant  entitled  to  be  reimbursed  the  amount  in- 
vested in  the  purchase  of  the  land,  it  is  erroneous,  be- 
ing self  contradictory  and  repugnant.  The  effect  is,  to 
declare  that  the  guardian  properly  invested  $250. 00  of 
the  infant's  money  in  the  purchase  of  the  land,  which 
was,  to  that  extent,  a  sufficient  discharge  of  the  liability 
of  the  guardian :  but,  notwithstanding  she  had  rightfully 
once  accounted  for  thfe  money  in  that  way,  to  charge 
her  with  the  payment  of  it  a  second  time,  in  favor  of 
the  husband,  who,  by  his  acts  of  confirmation,  is  pre- 
cluded from  any  relief.  There  is  no  principle  upon 
which  this  part  of  the  decree   can  be   sustained. 

The  result  is,  that  the  land  purchased  descends  to 
the  heirs  of  the  wife,  she  having  died  without  issue 
born  of  the  marriage  with  defendant.      All  that  the   de- 
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fendant  can  claim  in  this  case,  is  the  small  balance  of 
money  remaining  in  the  guardian's  bands  after  the  pur- 
chase of  tho  land.  The  cross-bill  will  be  dismissed  and, 
with  the  modification  before  indicated,  the  decree  will 
be   affirmed. 


C.  Lea  et  al  v.  0.  Maxwell  et  al. 


"Attachment.  WTuU  a  sufficient  levy  of.  The  attachment  writ  came 
to  the  hands  of  the  sheriff,  who  proceeded  to  levy  the  same  on  the 
property  specified  in  the  bill  and  writ.  He  endorsed  the  day  the  writ 
came  to  his  hands,  wrote  out  his  levy  and  returned  it  with  the  writ, 
but  neglected  to  sign  his  name  to  it  until  after  the  return,  and  after 
he  went  out  of  office.  It  is  held,  that  this  was  a  good  levy,  and 
gave  the  first  attaching  creditor  priority  of  satisfaction  over  subse- 
quent attaching  creditors,  whose  levies  were  more  formal. 

Sams.  Admission  of  a  levy  in  the  bill.  Estoppel,  If  a  subsequent 
attaching  creditor  admit  in  his  bill,  that  an  attachment  had  been  issued 
at  the  suit  of  another  creditor,  and  levied,  and  the  property  placed  in 
the  custody  of  the  law,  such  creditor  is  estopped  to  deny  the  validity 
of  the  levy  of  the  first  attachment. 


FROM   OVERTON. 


Several  bills  were  filed  by  the  creditors  of  Maxwell, 
attaching  his  property.  The  main  controversy  was  as  to 
whether  Lea  had  priority  of  satisfaction  over  the  other 
creditors.      Chancellor  Van    Dyke    was   of    opinion  that 
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the   levy   of  his   attachment    was    valid,   and    so   decreed. 
The   other  creditors  appealed. 

Goodpasture  and  Jones,  for  Lea. 

SwoPE  and  McHenrt,   for  the  other  creditors. 

Wright,  J.,  delivered   the  opinion  of  the   Court. 

These  are  attachment  bills  in  the  Chancery  Court  at 
Livingston,  by  the  creditors  of  Cornelius  Maxwell  a 
non-resident  debtor. 

Various  bills  were  filed  by  different  creditors  at  dif- 
ferent times.  First  by  C.  Lea,  next  by  George  W. 
Gore,  third,  by  Lanier  &  Phillips,  and  lastly,  by 
Thomas  Maxwell. 

A  fund  was  produced  by  the  sale  of  several  tracts 
of  land  and  other  property,  under  a  decree  made  in 
these  causes,  the  same  having  been  consolidated  before 
the   hearing. 

The  bill  of  C.  Lea  was  filed  and  the  attachment 
issued  upon  it  and  actually  levied,  before  the  bills  of 
the  other  creditors  were  filed. 

But  they  deny  him  priority  or  any  Interest  in  this 
fund,  because  they  allege  the  sheriff  made  no  valid  or 
legal  return  of  the  levy  upon  the  writ;  and  that,  there- 
fore, C.  Lea  acquired  no  lien,  or  if  he  did,  it  has 
been  lost  by  the  omission  of  the  sheriff  to  make  tho 
return. 

This  position  is  untenable.  In  the  first  place,  it  will 
be  found  upon  an  examination  of  the  pleadings  in  these 
causes,   that   it  is   distinctly   stated  by    George   W.   Gore, 
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Lanier  &  Phillips^  and  Thomas  Maxwell,  that  G.  Lea*s 
attachment  had  been  levied  and  the  property  placed  in 
custody  of  the  law.  And  it  is  manifestly  too  late  now 
to  make  this  a  question  in   the  cause. 

But  if  this  were  not  so,  still  the  levy  of  C.  Lea 
can   be  maintained   as   valid. 

The  attachment  bill  in  his  favor,  and  the  writ  of 
attachment  issued  upon  it,  specifically  describe  the  land 
and   other   property   sought  to   be  attached. 

The  writ  appears  to  have  come  to  the  sheriff" 's  hands 
on  the  28th  of  April,  1857 ;  and,  on'  the  80th  of  that 
month,  we  find  by  his  endorsement  thereon,  over  his  own 
name,  a  deputation  to  Wm.  H.  Wilson,  ^^to  levy  on 
the  yoke  of  oxen,  that  1  did  not  levy  on  the  29th  of 
April,  1857,  by  virtue  of  this  attachment."  And  on  the 
Ist  of  May  of  that  year,  Wilson,  the  deputy,  makes 
his  return  on  the  attachment,  showing  that  he  had 
levied  on  the  oxen.  And  upon  a  separate  sheat  of  pa- 
per returned  with  the  attachment  by  the  sheriff*  he 
gives  the  title  of  the  suit  thus :  "  Canada  Lea  v.  Cor- 
nelius  Maxwell^  attachment;"  and  then  proceeds  to  state 
precisely  when  the  writ  come  to  his  hands,  and  what 
he  had  done  under  it,  showing  that  he  had  levied  it 
upon  all  the  property  ^^  described  in  the  attachment  in 
this  cause  issued  by  the  clerk  of  the  Livingston  Chan- 
cery Court,  on  the  28th  of  April,  1857,  in  the  suit  of 
(7.  Lea  V.  C.  Maxwells,  and  others.'' 

To  this  return  his  signature  is  affixed,  and  immedi- 
ately thereafter,  on  the  same  paper,  is  endorsed  a  fur- 
ther levy  on  the  29th  of  April  and  Ist  of  May,  1857, 
of  some  things  which  seem  to  have  been  omitted  by  the 
sherifi*;  and  this  is  signed  by  Henry  Lea,   deputy  sheriff^ 
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Hamilton,  the  sheriff,  was  examined  as  a  witness  and 
filed  his  deposition  in  the  cause,  in  which  he  proved, 
that  as  sheriff  of  Overton  county  he  made  the  levy  at 
the  time,  and  in  all  respects  as  stated  in  the  above 
endorsements,  and  returned  them  with  the  attachment  to 
the  clerk  and  master's  office,  to  be  filed  in  the  cause ; 
but  from  oversight  omitted  to  sign  his  name  to  the  re- 
turn on  the  separate  sheet  of  paper,  until  he  had  gone 
out  of  office,  believing  he  had  already  done  so.  The  argu- 
ment here  is,  that  this  return  is  void,  because  not  signed 
by  the  sheriff  until  after  he  had  gone  out  of  office;  and, 
therefore,  Canada  Lea  can  have  no  lien  or  priority  in 
virtue  of  his   attachment. 

It  would,  we  think,  be  difficult  to  maintain  this 
argument  upon  the  face  of  these  returns.  But  conceding 
that  the  sheriff  could  not  be  allowed  to  sign  his  return 
after  he  had  gone  out  of  office,  and  while  the  cause 
was  yet  pending  in  Court,  and  that  the  signatures  of 
his  deputies  had  no  effect,  yet  it  is  a  sufficient  answer 
to  this  argument  to  say,  that  the  levy  being  once  ac- 
tually madey  its  force  and  efficacy  could  not  be  de- 
stroyed or  impaired  by  the  failure  of  the  sheriff  to 
make  a  return  of  it;  and  especially  so  in  a  proceeding 
like  this,  where  the  property  was  described  in  the  bill, 
and  in  the  writ  of  attachment,  and  the  Court  had 
proper  evidence  of  the  levy,  and  proceeded  to  decree  a 
sale  of  the  property  by  proper  description  of  it.  In 
such   a  case,   the  purchaser's  title  is  complete. 

We  do  not  understand  the  law  to  be,  that  where  a 
levy  is  made,  the  creditor's  rights  under  it,  are  depend- 
ent  upon  the   sheriff's   return. 

This  principle,   we   think,   is  sustained  by  the  case  of 
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Mitchell  V.  Lipe,  8  Yer.,  179,  and  authorities  there  re- 
ferred to;  Jackson  v.  Sternberg^  1  Johns,  Cas,,  185; 
Wheaton  v.   Sextorty  4   Wheat.,   508. 

That  this  levy  was  not  impaired,  we  think  will  ap- 
pear  from  another  consideration. 

It  was  the  duty  of  the  sheriff  to  levy  these  attach- 
ments in  the  order  of  time  he  received  them.  This  he 
did,  and  made  the  proper  returns  in  all  the  cases,  ex- 
cept that  of  Canada  Lea.  These  returns  certainly  gave 
the  Court  of  Chancery  jurisdiction  to  decree  a  sale  of 
the  property  by  which  the  fund  was  raised.  Now  is  it 
possible,  that  in  the  distribution  of  this  fund,  where  it 
is  seen  that  all  of  these  writs  were  in  the  hands  of  the 
sheriff,  or  his  deputy,  at  the  same  time,  and  were  ac- 
tually levied  on  the  same  property,  C.  Lea's  being  first 
levied,  that  it  can,  upon  any  just  principle,  be  held  that 
Canada  Lea  is  to  have  no  part  in  it,  because  the 
sheriff  failed  to  make  a  return  of  the  levy  in  his  favor? 
We  think  not. 

The  Chancellor  took  this  view  of  the  case,  and  we 
affirm  his  decree. 


State,  fob  the  use  of  Burks  v.  Joseph  Glare  et  ah 


Constable.  Bond,  lAahHity  of  mretiea.  If  a  person  whose  term  < 
of  office  as  constable  has  not  expired,  is  a  candidate  for  re-election  at 
the  regular  March  election,  and  is  successflil,  and  enters  into  bond 
with  security  before  the  Court,  such  bond  is  good  at  common  law,  and 

24 
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being  a  good  common  law  bond,  is  a  good  statutory  one,  and  tbe  secu- 
rities are  liable  upon  the  same. 

Samb.  Qitcsiion  reserved.  As  to  tbe  eflfect  of  the  second  election,  in 
case  another  had  been  elected,  and  a  contest  existed  for  the  office,  or 
between  others  as  to  their  official  acts ;  or  if  an  act  performed  after 
the  expiration  of  two  years  from  tbe  first  election  should  come  in 
question,  is  reserved. 


FROM   DEKALB. 


Th«re  were  verdict  and  judgment  for  the  defendants 
at  the  October  Term,  1858,  Murray,  J.,  presiding. 
The  plaintiff  appealed. 

B.    Cantrbll,   for  the   plaintiff. 

M.  M.  Brien  and  Jordax  Stokes,  for  the  defendanta 

Caruthers,  J.,  delivered  the  opinion  of  the   Court. 

This  suit  is  brought  upon  the  official  bond  of  John 
F.  Lucky  against  his  sureties,  for  the  failure  of  Lucky 
to  pay  over  certain  moneys  collected  by  him  as  an  offi- 
cer for  the  plaintiff,   Burns. 

The  defence  relied  upon  by  the  defendants  is,  that 
they  are  not  liable,  because  the  election  of  Lucky  was  a 
nullity,  and  the  official  bond  therefore  void,  at  least  as 
to  them  as  sureties. 

The  question  arises  upon  this  state  of  facts.  A  va. 
cancy  occurred  in  the  office  of  constable,  in  the  1st 
civil  district  of  DeKalb  county,  by  the  resignation  of 
the  incumbent,  in  January,  1855;  and  on  the  26th  of 
that  month  Lucky  was  elected    to  fill  the  vacancy,   and 
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on  the  5th  of  February,  1855,  was  qualified,  and  en- 
tered into  bond,  as  required  by  law,  in  the  County 
Court  of  that  county.  On  the  1st  day  of  March,  1856, 
at  the  general  election  of  county  and  district  officers,  ho 
was  a  candidate  for  the  same  office,  and  succeeded. 
Under  this  election,  he  was  again  qualified  by  the 
County  Court,  on  the  8d  day  of  March,  and  then  en- 
tered into  the  bond,  on  which  this  suit  is  brought,  with 
the  present  defendants  his  sureties,  for  the  faithful  per- 
formance  of  his   duties. 

The  point  made  is,  that  by  the  constitution  his  first 
election  was  for  two  years,  and  so  there  was  no  vacancy 
in  the  office  at  his  second  election,  and  consequently  it 
was  void,  and  the  bond  being  unauthorized,  was  a  nul- 
lity. 

To  sustain  this  position  we  are  referred  to  Keys  v. 
Masorij  8  Sneed,  6-10,  where  it  is  decided  by  this  Court, 
that  a  justice  of  the  peace  elected  to  fill  a  vacancy, 
holds  his  office  and  has  a  right  to  exercise  its  func- 
tions for  the  constitutional  term  of  six  years,  instead 
of  the  remaining  fraction  of  the  term,  as  provided  by 
the  act  of  1885,  ch.  1,  sec.  15.  In  the  previous  case 
of  Brewer  v.  DaviSy  9  Hum.,  208,  the  same  principle 
was  settled  in  reference  to  a  clerk  of  the  Circuit  Court. 
In  these  cases,  as  well  as  that  of  Clemmens  v.  Cato,  4 
Sneed,  291,  the  questions  arose  upon  the  legality  of  the 
official  acts  of  the  officers,  where  there  were  conflicting 
claims  to  the  office.  But  here  it  is  entirely  different. 
Lucky  was  the  legal  officer  under  any  construction,  as 
be  was  successful  at  both  elections.  It  would  not  be 
controverted,  that  he  might  have  resigned  the  office  and 
accepted  a  re-election,   at  the    March  election,   in    1856. 
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In  that  case,  there  could  have  been  no  controversy. 
He  had  a  right  to  claim  the  office  for  two  years  from 
his  first  election,  on  the  principle  of  the  cases  cited; 
but  he  could  surrender  it,  and  upon  a  successful  can- 
vass at  the  regular  election,  be  entitled  to  two  years 
from  that  time.  Is  it  not  tantamount  to  a  resignation 
to  become  a  candidate  at  the  last  election,  and  conform 
to  all  the  requirements  of  the  law  as  to  taking  the 
oath  of  office,  giving  new  bond,  &c.  ?  How  this  would 
be  in  case  another  had  been  elected,  and  any  contest 
existed  between  them  for  the  office,  or  between  others 
as  to  their  official  acts,  or  where  an  act  performed  after 
the  expiration  of  two  years  from  the  first  election 
should  come  in  question,  we  need  not  now  decide,  as 
this  case  does  not,  necessarily,  present  that  difficulty. 
These  sureties  cannot  be  allowed  to  avoid  their  bond, 
voluntarily  entered  into,  upon  any  such  grounds.  In 
any  event,  it  would  be  good  at  common  law,  and  they 
are  sued  in  this  common  law  action  for  a  breach  of  its 
conditions.  By  our  statute,  also,  a  bond  good  at  com- 
mon law,  is  likewise  a  good  statutory  bond.  It  is  no 
objection  to  it,  that  it  was  entered  into  before  the  Court, 
even  if  the  last  election  was  unnecessary  for  the  con- 
tinuation of  Lucky  m  the  office.  But  it  cannot  be  said 
that  this  election  was  unconstitiilional,  for  at  most,  it 
was  only  unnecessary.  There  was  nothing  against  pub- 
lic policy,  illegal  or  immoral,  in  the  election  or  the  ex- 
ecution of  the  bond,  by  which  it  would  be  rendered 
void.  If  Lucky  submitted  to  a  re-election,  and  the 
Court  sanctioned  it  by  inducting  him  anew  into  the  office, 
and  the  defendants  approved  it  by  signing  his  official  bond, 
it  is  not  for  them,  whatever  others  might    have    a  right 
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to  do,  to  question  the  proceeding  or  escape  from  the 
obligations  imposed. 

The  North  Carolina  case  to  which  we  are  referred, 
of  The  State  v.  Shirly  and  others^  1  Iredell,  697,  does 
not,  as  we  think,  conflict  with  this  view.  There  the 
constable  had  entered  into  bond  before  a  single  magis- 
trate, out  of  Court,  when  the  law  required  it  should 
have  been  in  Court.  The  Court  held,  the  bond  was  not 
taken  by  the  authority  authorized  by  law,  to  act  for 
the  State  in  that  matter,  and,  therefore,  not  legally  de- 
livered. It  is  very  questionable  whether  the  fact  that  it 
was  delivered  to  the  County  Court  and  there  kept  on 
file,  was  not  an  acceptance  that  would  make  it  binding. 
But  this  is  a  very  different  case,  even  if  that  was  cor- 
rectly decided.  Here  the  bond  was  taken  by  the  proper 
authority,   and  in   the  proper  form. 

We  think  this  bond  was  binding  upon  the  parties, 
and  that  the  Court  erred  in  holding  otherwise,  for 
which  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial* 


S.  A.  LooPSR  D.  Jambs  L.  Bell. 


Depositions.  Justice's  certificate.  Act  of  1801,  ch,  5,  {  82.  The  act 
of  1801,  ch.  6,  2  82,  applies  exclusively  to  depositions  taken  in 
equity  causes,  and  not  to  depositions  taken  in  cases  pending  in  Courts 
of  Law.  There  is  no  law  or  rule  of  Court  in  force,  requiring  the 
justice  taking  depositions  at  law,  to  certify  that  he  is  not  interested  in 
the  event  of  the  suit,  nor  of  counsel  or  attorney  for  either  party. 
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2.  Sams.  Same.  Rextd  without  exertion.  If  a  deposition  is  read  in 
the  Court  below  without  exception,  or  if  excepted  to,  and  the  excep- 
tions not  acted  on,  or  if  the  deposition  of  the  excluded  witness  is  re- 
taken and  read  without  exception,  substantially  proving  the  facts 
stated  in  the  first  deposition,  no  error  exists  for  which  a  new  trial  will 
be  granted. 

3.  Same.  Leading  questions.  If  leading  questions  are  put,  and  answers 
permitted  by  the  Court  to  go  to  the  jury,  it  would  be  difficult  to 
assign  it,  in  the  Supreme  Court,  as  error.  But,  upon  the  hypothesis 
that  it  can  be  done,  the  party  excepting  for  this  cause,  must  specifi- 
cally point  out  and  make  his  objection  to  the  illegal  matter.  He  can- 
not put  the  Court  in  error  by  a  general  exception. 

4.  Eyidskce.  Statements  of  the  slave.  Statements  made  by  a  slave  to 
the  attending  physician,  while  investigating  the  character  and  symp- 
toms of  his  disease,  are  admissible  as  evidence. 

6.  Oath.  Administered  with  up-lifted  hand.  Exception  muti  he  taken 
at  the  time.  An  oath  administered  with  an  up-lifted  hand,  is  legal 
and  binding;  and  if  the  jury  selected  in  a  cause  be  thus  sworn,  no 
error  can  be  predicated  of  the  oath.  If  the  jury  be  not  legally  sworn, 
and  the  party  or  his  counsel  make  no  exception  at  the  time,  the  objec- 
tion cannot  be  made  available  in  the  Supreme  Court. 


FROM   OVERTON. 


The  defendant  was  sued  for  a  breach  of  warranty 
in  the  sale  of  a  slave.  The  jury  were  sworn  with  up- 
lifted hands,  no  exception  being  taken  at  the  time  by 
the  defendant'!  or  his  counsel.  Various  exceptions  were 
taken  to  the  evidence,  in  the  progress  of  the  trial,  which 
are  referred  to  in  the  opinion  of  the  Court.  The  cause 
was  tried  before  Goodall,  J.,  at  the  February  Term, 
1858.  There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appealed. 

S.  TuRNEY,  for  the  plaintiff  in  error. 

Goodpasture,  McHenry  and  Swope,  for  the  defend- 
ant in  error. 
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WftiOHTy  J.y  delivered  the  opinion  of  the  Court. 

The  first  error  assigned  for  the  reversal  of  the  judg- 
ment in  this  cause  is,  the  reading  of  the  deposition  of 
B.  6.  Hampton,  because  the  justice  of  the  peace  who 
took  it,  did  not  certify  that  he  was  not  interested  in 
the  event  of  the  suit,  nor  of  counsel  or  attorney  to 
either  party. 

This  position  has  nothing  in  it  for  several  reasons. 
In  Blair  v.  The  Bank  of  Tennessee,  11  Hum.,  84-88, 
it  was  decided  by  this  Court,  that  the  act  of  1801,  ch. 
5,  ^  32,  applies  exclusively  to  depositions  taken  in  equity 
causes,  and  not  to  depositions  in  cases  pending  in  Courts 
of  law;  and  that  there  was  no  law  or  rule  of  Court  in 
force,  requiring  such  a  certificate  in  Courts  of  Law. 
But  if  this  were  not  so,  the  deposition  was  read  upon 
the  trial  without  objection  on  this  point,  and  it  cannot 
now  be  insisted  on  as  error  in  this  Court.  It  is  true, 
exceptions  were  filed  in  1856,  to  the  form  of  the  certi- 
ficate, but  they  were  never  acted  on  by  the  Court;  and 
at  the  trial  of  the  cause  in  1858,  they  were  not  renewed, 
and  so  the  benefit  of  this  matter  was  lost.  1  Swan, 
57-838.  Besides,  the  deposition  of  the  same  witness 
taken  after  the  former,  in  which  the  same  facts  are 
substantially  proved,  was  read  without  exception  or  ob- 
jection, as  to  this  matter,  and  so  defendant  could  not 
have  been  prejudiced  by  the  reading  of  the  former  depo- 
sition. 

It  is  next  objected,  that  ^  in  the  examination  of 
Hampton,  Bogwall,  and  Bell,  leading  questions  were  put 
to  them,  and  their  answers  permitted  by  the  Court  to  go 
to   the  jury.      But  if  this  were  so,   it  would,   we  appro- 
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hend,  be  exceedingly  difficult  to  assign  this  as  error  in 
this  Court.  1  Greenl.  on  Ev.,  §§  434-435;  Moody  v. 
Bowelly  17  Pick.)  498.  But  without  laying  down  any 
rule  as  to  this  question,  we  have,  from  an  examination 
of  the  depositions,  been  unable  to  discover  that  they 
were  objectionable  on  this  ground,  under  the  rules  of 
law  applicable  to  such  questions.  1  Greenl.  on  Ev., 
434-435.  Certainly  some  of  them  are  not,  and  the 
greater  portion  of  all  of  them  are  free  of  exception  on 
this  score.  And  if  certain  parts  of  any  of  these  depo- 
sitions could,  legally,  have  been  excluded  by  the  Court, 
the  defendant  should,  specifically,  have  pointed  them  out, 
and  made  his  objection  to  the  illegal  matter  in  them. 
He  could  not  put  the  Circuit  Judge  in  error  by  object- 
ing, as  he  did,  to  all  of  these  depositions.  Whitley  v. 
Davu    Lessee,  1  Swan,  83^-336. 

The  next  error  assigned  is,  that  the  Court  permitted 
Low,  a  witness,  to  prove  that  Bogwell  and  Hamilton  were 
physicians,  tad  their  places  of  residence.  But  it  is  im- 
possible for  us  to  perceive  how  the  defendant  was  preju- 
diced by  this  evidence.  It  was  certainly  material  to 
show  that  Bogwell  *and  Hamilton,  who  were  witnesses  in 
the  cause,  and  had  attended  the  slave  in  question  during 
his  last  illness,  were  physicians. 

Objection  is  next  made  to  the  manner  in  which  the 
jury  were  sworn.  But  the  principle  of  the  case  of  Doss 
V.  Birksj  11  Hum.,  431,  is  decisive  against  the  objection. 
Besides,  the  defendant  and  his  counsel  were  present  when 
the  jury  were  sworn,  and  did  not  then  complain,  and 
cannot  now  be  heard  in  this  Court  upon  the  question. 

It  is  .finally  said  the  Court  erred  in  permitting  the 
statements  of  the  slave,  as   to   the    duration  of  his   sick- 
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ness,  to  go  to  the  jury.  The  statement  objected  to  was 
made  to  Dr.  Hampton,  the  attending  physician,  who 
proved  that  the  slave  died  the  8th  of  September,  1854, 
of  scrofula;  that,  in  his  opinion,  the  disease  was  of  long 
standing,  and  upon  him  when  Bell  purchased  him;  that 
the  slave  stated  that  he  had  labored  under  an  attack 
of  a  similar  kind  for  several  years  past;  and  that,  from  a 
post  mortem  examination,  he  believed  the  statement  cor* 
rect.  From  this  record,  we  are  forced  to  believe  that 
this  statement  of  the  slave  was  drawn  from  him  by  Dr. 
Hampton,  while  investigating  the  character  and  symptoms 
of  his  disease ;  and  was,  therefore,  admissible  evidence 
under  the  rule  laid  down  in  Yeatman  ^  Armistead  v. 
Earty  6  Hum.,  875,  and  Jones  v.  White^  11  Hum., 
268-270. 

Judgment  a£Srmed.  ^    '^ 

/        ...         ■ 


David  Koqer  v.  John  Doknbll  et  ah 

Execution.  Return  of.  An  officer  is  bound  to  return  an  execution 
within  the  time  prescribed  by  law,  unless  authorized  by  the  plaintiff 
to  hold  it  up.  Simply  authorizing  or  directing  a  postponement  of 
the  sale  of  property  levied  on,  is  not  sufficient  to  excuse  a  return  of 
the  execution. 


FROM  DBKALB. 


This  was  a  motion  for  failing  to  return  an  execu- 
tion within  thirty  days.  The  Court,  Murray,  J., 
presiding,  refused  the  motion.     The  plaintiff  appealed. 
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Stonb,  Brikn  and  Cox,  for  the  plaintiff. 

9 

R.  Cantrbll,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  motion  against  the  sheriff  of  DeKalb  county 
and  his  sureties,  for  failure  to  return  an  execution 
issued  and  placed  in  the  hands  of  his  deputy,  within 
thirty  days.  The  fact  is  admitted,  but  attempted  to  be 
excused  on  the  ground  of  consent  on  the  part  of  the 
plaintiff.     The   Curcuit  Court  refused  the  motion. 

The  fact  seems  to  be,  that,  as  to  the  execution 
against  Perkins,  after  the  levy  upon  property,  upon  the 
application  of  the  officer  and  the  defendant,  upon 
reasons  stated  by  them,  Eoger  consented,  in  effect,  that 
the  sale  should  not  be  then  made.  His  words  were,  as 
proved,  that  '^he  reckoned  it  would  be  best  to  hold  on, 
or  hold  up)  but  to  hold  on  to  the  property  and  not  let 
it  be  taken  by  other  executions."  There  was  nothing 
said  about  not  returning  the  execution,  or  holding 
it  up. 

This  was  sufficient  to  excuse  a  sale  at  the  time,  but 
not  the  return  of  the  execution  within  the  thirty  days 
prescribed  by    the   statute. 

It  is  true,  as  decided  in  Rohin^on  v.  Harruon^  7 
Hum.,  189,  that  an  officer  will  not  be  liable  for  a  neg- 
lect of  this  duty,  where  he  acts  under  the  directions  or 
consent  of  the  plaintiff;  but  this  is  not  a  case  of  that 
sort.  The  plaintiff  gave  no  order  or  consent  on  the  sub- 
ject. He  had  reference  only  to  the  time  and  manner 
of  sale,   and  said  nothing  about  the   execution  or  its  re* 
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turn.  The  property  was  rested  in  the  ofiScer  by  the 
levy,  and  he  could  have  sold  as  well  without,  as  with 
the  execution.  The  retention  of  the  execution  was  not 
necessary  for  that  purpose.  He  did  not  need  an  alias, 
or  order  of  sale. 

The  act  giving  this  remedy  by  motion  is  very  penal 
and  severe,  but  its  enforcement  is  required  by  public 
policy.  Officers  should  conform  to  this  requirement,  to 
return  executions  promptly,  so  that  all  concerned  may 
know   how  they  have  performed  their  duties. 

Reversed,  and  judgment  here  upon  the  motion. 


Pleasant  M.  Armstrong  v.  Henry  Harrison. 


1.  AcTiOK.  Diseontinuanee  of.  If  a  party  permit  a  chasm  in  the  pro- 
ceedings to  occur,  by  failing  to  continue  the  process  regularly  from 
term  to  term,  until  service  on  the  defendant,  it  operates  as  a  diaeon- 
iinttanee  of  his  suit. 

2.  Fracticx.  Motion  to  enter  a  discontinuance.  The  process  forms  a 
part  of  the  record  of  the  cause ;  and,  therefore,  a  motion  is  the  proper 
form  of  proceeding  to  present  the  question  of  discontinuance. 


FROM   OVERTON. 


This  cause  came  before  the  Court,  Gardenhire,  J., 
presiding,  at  the  September  Term,  1858,  upon  a  motion 
lib  dismiss  the  suit.  The  Court  sustained  the  motion, 
and   the  plaintiff  appealed. 
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SwoPE,  for  the  plaintiff,  said : 

This  action  of    debt  was   commenced    in    the   Circuit 

Court  of  Overton,  on  the  of  December,  1857.     The 

writ  of  summons  not  being  served,  the  plaintiff  failed  to 
take  out  an  alias  at  the  February  Term;  but  at  the  June 
Term  an  alias  was  awarded  on  the  record,  and  it  was 
afterwards  issued  and  served  on  the  defendant.  At  the 
return  of  this  alias,  at  the  September  Term,  the  defend- 
ant appeared,  after  the  filing  of  the  declaration,  and 
moved  the  Court  to  discontinue  the  suit ;  which  motion 
was  sustained,  and  the  action  dismissed  with  costs,  to 
which   plaintiff  excepted. 

We  think  the  Court  erred  in  its  action.  It  is  true, 
that,  according  to  the  rigorous  practice  of  the  common 
law  in  England  in  earl/  times,  this  course  would  be 
right;  but  we  think  that  rigor  somewhat  abated  in  our 
practice.  There,  a  day  was  set  for  the  defendant  to 
appear  in  Court,  and  if  the  plaintiff  did  not  appear 
and  take  out  an  alias,  it  was  held  that  there  was  a 
chasm  or  breach  in  the  proceedings  which  totally  dis- 
continued the  suit.  It  is  difficult  to  discover  any  solid 
reason  for  this  great  strictness,  asd  it  seems  rather 
fictitious  and  formal  than  real;  and  it  is  believed  that 
the  same  rigidity  will  not  now  be  required.  No  case  is 
now  remembered,  decided  by  this  Court,  precisely  in  point. 
The  case  of  Slatton  v.  John%ony  4  Hayw.  Rep.,  is 
relied  on  by  defendant*  That  was  a  case  upon  the 
power  and  practice  of  the  County  Court  upon  attach- 
ment. A  discontinuance  cannot  take  place  during  the 
placitum,  nor  after  declaration  filed,  nor  after  the  ap- 
pearance of  defendant.  Bouveir's  Law  Die.  Titles  Dis- 
continuance ;  Continuance ;  Practice. 
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Here  the  party  was  duly  summoned  on  the  alias 
writ,  and,  after  the  filing  of  the  declaration,  appeared 
in  Court,  which,  we  think,  cures  the  defect,  if  it  be 
one. 

One  of  our  own  cases,  not  now  at  hand,  holds  that 
after  the  issue  is  made  up,  though  the  case  lies  seven 
years  without  any  steps,  there  is  no  discontinuance. 


Jokes  &  MgHenrt,  for  the  defendant,  argued  that — 

The  only  question  in  the  cause  is,  was  the  suit 
properly  dismissed  ?  It  appears  from  the  record  that 
the  original  writ  was  sued  out  on  the  23d  day  of  De- 
cember, 1857.  It  also  appears  that  there  was  no  order 
for  an  alias  at  the  February  Tertia,  1858,  of  said  Court; 
nor  was  there  an  alias  writ  issued  returnable  to  the 
June  Term,   1858,   of  said   Court. 

It  is  a  rule  of  law,  that  if  the  plaintiff  suffer  a 
term  to  elapse  or  pass  without  suing  out  an  alias  writ, 
his  suit  can  be  discontinued  by  motion.  See  Tidd's 
Practice,  vol.  1st,  4ide  page  626.;  Caruther's  Law  Suit, 
page  15 ;   5th  Hay. ;   2d  Bl.  Com.  page  96. 


McEiKNBT,  J.,  delivered  the  opinion  of  the   Court. 

This  was  an  action  of  debt.  The  defendant  was 
brought  in  by  the  service  of  an  alias  summons.  At 
the  return  term  the  defendant  appeared,  and  moved  the 
Court  to  enter  a  discontinuance  of  the  plaintiff's  action 
on   the  ground  of  a  chasm  in  the   proceedings,  by  fail- 
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ing  to  continue  the  process  regularly  from  term  to  term, 
until  service  on  the  defendant.  The  Court  sustained  the 
motion,  and  ordered  the  suit  to  be  dismissed.  And  in 
this,  it  is  alleged,  there   is   error. 

It  appears  from  the  record,  that  the  original  sum- 
mons issued  on  the  23d  of  December,  1857,  returnable 
to  the  February  Term,  1858,  of  the  Circuit  Court  cf 
Overton,  and  was  returned  to  said  term,  "not  found." 
At  the  June  Term,  1858,  an  aliaB  summons  was,  by 
order  of  the  Court,  awarded;  which  was  issued,  and  re- 
turned executed  to  the  September  Term,  1858. 

It  is  clear  that  the  neglect  of  the  plaintiff  to  con- 
tinue the  process  from  the  February;  to  the  June  Term 
of  the  Court,  was  a  discontinuance.  The  fact  that  the 
alias  summons  was  awarded  by  an  express  order  of  the 
Court  avails  the  plaintiff  nothing.  The  discontinuance 
was  complete  before  this  order  was  made;  therefore  the 
Court  had  no  power  to  make  such  order,  and  it  must 
be  treated  as   a  mere  nullity. 

Under  our  practice,  no  exception  can  be  taken  to 
the  mode  by  which  the  question  of  discontinuance  was 
raised  and  disposed  of.  By  express  legislative  enactment, 
the  "process*'  forms  part  of  the  record  of  the  cause. 
And  this  being  so,  a  motion  was  the  proper  form  of 
proceeding  to  present  the  question  of  discontinuance.  It 
was  not  necessary,  nor  would  it  have  been  a  proper 
practice,  to  present,  by  plea,  a  matter  which  fully  and 
distinctly  appeared  to  the  Court  from  the  face  of  the 
record.     See  7   Hum.,  66. 

There  is    no    error  in  the   judgment,   and    it    will    be 
affirmed. 
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Hill  and  McDonald  v.  Isaac  McDonald  et  al 

Slates.  Parol  sale  of  remainder  inierest  void,  A  remainder  interest  in 
slaTes  is  incapable  of  deliyery  during  the  continuance  of  the  life 
estate,  and  a  valid  disposition  of  such  interest  can  only  be  made  by 
deed  or  other  writing.     It  cannot  be  done  by  parol. 


FROM  OVERTON. 


This  cause  was  heard  before  Ohaneellor  Van  Dtke, 
at  the  April  Term,  1858.  A  decree  was  pronounced 
in   favor  of  the  complainants.       The  defendants  appealed. 

Sam'l.  Turnbt  and  W.  E.  B.  Jones,  for  the  com- 
plainants. ' 

A.  A.  SwoPE  and  J.  W.  McHenry,  for  the  defendants. 
Wriqht,  J.,   delivered  the  opinion  of  the  Court. 

The  uniform  course  of  decision  in  North  Garolinft 
and  Tennessee  under  the  act  of  1784,  has  been  that  a 
parol  gift  or  sale  of  a  slave  is  invalid,  as  between  the 
parties,  when  such  parol  gift  or  contract  of  sale  is 
neither  accompanied  nor  followed  by  the  delivery  of  the 
slave   to   the  donee  or  bargainee. 

The  authorities  as  to  this  are  numerous  and  abundant; 
but  we  need  only  to  refer  here  to  Payne  v.  Laseiter^ 
10  Yer.,  607. 

There  was  no  bill  of    sale,   or  writing  of  any  kind, 
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made  or  used  in  the  purchase  of  the  shares  of  Isaac, 
Jason,  and  Thomas  McDonald  in  the  slave  Martha  and 
her  children,  by  Sells  McDonald.  Nor  did  any  delivery 
accompany  or  follow  the   sale,   which   was  merely  verbal. 

It  follows,  upon  well  settled  principles,  that  Sells 
McDonald  acquired  no  title  whatever  in  their  shares  of 
these  slaves. 

Moreover,  we  think,  situated  as  these  slaves  were  at 
the  time  Sells  McDonald  purchased  them,  they  were 
incapable  of  delivery;  and  that  he  could  only  have  made 
a  valid  purchase  or  contract,  by  deed  or  other  writing, 
and  not  in  parol.  The  bill  charges,  and  the  record 
abundantly  shows,  that,  at  the  time  of  the  purchase,  the 
said  Isaac,  Jason,  and  Thomas  did  not  have  possession 
of  said  slaves,  but  only  an  estate  in  remainder  or  re- 
verson  therein  to  the  extent  of  their  shares;  and  that 
Susan  McDonald,  the  widow  of  Allen  McDonald,  had  an 
estate  for  her  life  in  said  slaves,  accompanied  with  their 
actual  possession;  and  that  this  life  estate  continued  until 
long  after  Sells  McDonald's  death,  and  since  the  filing 
the  bill  in  this  cause,  when  Susan  McDonald,  the  tenant 
for  life,  died.  In  this  state  of  the  facts  it  will  be 
found  by  referring  to  the  principles  laid  down  in  Payne 
V.  LasHtcTj  and  other  authorities,  that  there  could  have 
been  no  delivery  of  these  slaves,  the  possession  and 
rights  of  the  tenant  for  life  presenting  an  insuperable 
obstacle.  Payne  v.  Loeeiter^  10  Ter.,  607 ;  Lawrence  v. 
Lawrence^  2  Swan,  141 ;  SaUum  v.   Youriej  1  Sneed,  869. 

It  is  not  pretended  that  any  attempt  at  a  delivery 
was  made,  or  that  the  tenant  for  life  made  any  surren- 
der of  her  rights  and  possession  for  that  purpose.  But 
the  reverse  is  shown  in  the  bill  and  the  proof. 
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The  difficulty  of  a  want  of  delivery  is  attempted,  in  argu- 
ment, to  be  obviated  from  the  fact  that  Sells  McDonald 
lived  in  the  family  of  his  mother,  the  tenant  for  life,  and 
exercised  some  sort  of  control  over  her  slaves — ^whether 
over  these  particular  slaves  is  not  shown.  Nor  docs  the 
nature  or  extent  of  his  agency  in  her  business  precisely 
appear.  But  there  is  nothing  in  this  argument  since  it 
is  very  clear,  from  this  record,  that  Sells  McDonald 
never  had  or  held  possession  of  these  slaves  in  his 
character  of  purchaser,  but  that  the  possession  was,  at 
all  times,  in  the  tenant  for  life;  and  whatever  he  did 
was  as  her  agent,  and  in  subordination  to  her  estate. 
Caplinger  v.  Sullivan,  2  Hum.,  548. 

The  result  is,  that  the  Chancellor's  decree  will  be 
reversed. 


Thomas  Lbwis  v.  John  Baker  et  aL 


Chancxry  Peactick.  SaU  of  property.  Debt  first  to  be  aseer^ 
fained.  When  it  becomcg  necessary  to  order  a  Bale  of  land  to  pay  a 
debt,  the  exact  amount  due  must  be  ascertained  and  stated  in  the  de- 
cree, and  a  reasonable  time  given  the  defendant  to  pay  the  amount 
into  the  office  of  the  master,  before  proceeding  to  sell.  It  is  an  erro- 
neous practice  to  refer  the  matter  to  the  master  to  ascertain  and  re- 
port, to  the  next  term,  the  amount  due ;  and  in  the  meantime  direct 
a  sale  of  the  land  if  the  d(5bt  is  not  paid  into  the  office  by  a  day 
specified. 

Writ  of  Error.  Effect  of  upon  title.  Act  of  1835,  ch.  20,  {  IG. 
By  the  act  of  1885,  ch.  20,  J  16,  if  a  decree  has  been  executed  by  a 
sale  of  property,  either  real  or  personal,  before  a  writ  of  error  is 
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obtained  and  supersedeas  granted,  the  title  of  the  purchaser  under 
said  decree  is  not  affected  by  a  reversal  of  the  same  upon  a  writ  of 
error. 


FROM   WHITE. 

At  the  September  Term,  1858,  Chancellor  Van 
Dyke  pronounced  a  decree  in  favor  of  the  complainant. 
The  facts  are  stated  in  the  opinion  of  the  Court. 

CoLMS,  for  the  complainant  and  purchaser. 

T.  B.  Murray,  for  the  defendant,  John  Baker. 

Wright,  J.,  delivered  the  opinion  of  the   Court. 

The  complainant  being  a  creditor  of  defendant  John 
Baker,  filed  this  bill  against  him  and  his  two  sons, 
Jacob  A*  and  Edmund  C.  Baker,  to  set  aside  a  deed 
of  conveyance  of  a  tract  of  land  executed  by  him  to 
his  said  two  sons.  The  bill  charges  the  deed  to  be 
fraudulent  as  against  the  creditors  of  John  Baker,  and 
prays  for  a  sale  of  the  land  to  pay  complainant'^ 
debts. 

At  the  March  Term,  1857,  of  the  Chancery  Court 
at  Sparta,  the  cause  come  on  for  hearing,  and  a  decree 
was  pronounced,  declaring  the  deed  fraudulent  as  against 
complainant;  and  in  the  decree,  a  reference  was  made 
to  the  clerk  and  master  to  take  and  state  an  account 
of  the  indebtedness  from  John  Baker  to  the  complain- 
ant,  the   same   not  appearing,   satisfactorily,  to   the   Chan- 


DECEMBER  TERM,  1858.  387 


Thomas  Lewis  v.  Jobn  Baker  et  aL 


cellor,   and    to   report  the   amount  to  the   next   Term    of 
the   Court. 

Without  waiting  for  the  coming  in  of  said  report, 
the  Court  proceeded  further  to  decree,  that  unless  the 
said  John  Baker  should  pay  into  the  office  of  the  clerk 
and  master  so  much  money  as  would  satisfy  the  debt 
and  interest,  that  might  be  due  the  complainant,  and 
the  costs  of  suit,  within  four  months  thereafter,  the  clerk 
and  master  should  sell  the  tract  of  land  on  a  credit  of 
six  months,  giving  the  proper  notice,  taking  bond  and 
security  from  the  purchaser,  with  a  lien  upon  the  land, 
and   report   the  sale  to  the  next  term  of  the  Court. 

Baker  failed  to  pay  the  money,  or  comply  with  the 
decree,  and  the  clerk  and  master,  as  directed  therein, 
on  the  Slst  of  August,  1857,  sold  the  land,  when  Wes- 
ley  Graham  became  the  purchaser,  at  the  price  of 
^457.00,  and  fully  complied  with  the  terms  of  the  de- 
cree by  the  execution  of  his  note  for  the  purchase- 
money,  with  security,  due  at  six  months. 

This  sale,  with  the  sum  due  complainant,  which  was^ 
found  to  be  J188.57,  was  reported  by  the  clerk  and 
master  to  the  next  term  of  the  Court  in  September,. 
1857,  when  the  same  was,  by  decree  of  the  Court,  con- 
firmed. No  appeal  was  prosecuted  by  the  defendants 
from  these  decrees,  nor  any  writ  of  error,  or  superse- 
deas obtained,  to  stay  the  sale  by  the  master.  Nor  do 
the  defendants,  Jacob  A.  and  Edmund  C.  Baker,  now 
complain,  or  prosecute  any  writ  of  error.  And  the  case 
is  here  only  as  to  John  Baker,  who,  on  the  15th  of 
December,  1857,  filed  a  transcript  of  the  record  with 
the  clerk  of  this  Court,  and  obtained  a  writ  of  error 
by  giving  bond   and  security  for  costs. 
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Tt  is  useless  for  us  to  inquire  whether  there  are  any 
errors  in  this  decree,  as  to  Jacob  A.  and  Edmund  C. 
Baker,  since  they  are  not  before  us. 

As  decided  by  this  Court  in  the  case  of  Codwise  v. 
Taylor,  et  al.j  4  Sneed,  346,  it  was  an  erroneous  prac- 
tice, to  order  a  sale  of  this  land,  before  the  amount  of 
complainant's  debt  had  been  ascertained  by  a  reference 
to   the  master,  or  by  the  Chancellor. 

The  exact  amount  to  be  paid  should  have  been  as- 
certained and  stated  in  the  decree,  and  then  a  reasona- 
ble time  ought  to  have  been  given  the  defendants  to 
have  paid  the  amount  into  the  office  of  the  Court,  be- 
fore proceeding  to  sell  the  land.  And  if  John  Baker 
had  prosecuted  a  writ  of  error  and  supersedeas  before 
the  decree  of  the  Chancellor  was  executed  by  a  sale  of 
the  land,  we  should  have  been  constrained  to  reverse 
the  decree.  But  he  did  not  do  this,  and,  as  we  think, 
now  has  no  right  to  ask  that  this  decree  be  reversed, 
so  as  to  affect  this  sale.  The  act  of  1835,  ch.  20, 
sec.  16,  (C.  &  N.  Bev.,  232,)  declares  that  if  the  decree 
of  the  Chancellor  has  been  executed  by  a  sale  of  the 
property,  cither  real  or  personal,  before  the  writ  of  error 
is  obtained,  and  supersedeas  granted,  that  the  right,  title 
and  interest  of  the  purchaser,  or  purchasers,  under  said 
decree,  shall  not  be  affected,  or  disturbed  by  a  reversal 
of  said  decree.  This  statute  is  conclusive  of  the  case. 
And  it  can  be  of  no  practical  importance  to  John  Baker, 
that  we  should  now  reverse  the  decree,  since  the  pur- 
chaser's title  cannot  be  affected,  or  a  re-sale  ordered. 
There  is,  as  to  him,  no  other  error.  And  if  there  were, 
it   could  have   no   affect  upon   Graham's   title. 
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The  debt  due  complainant  was  finally  settled  in  the 
master's  report,  and  no  exception  filed  by  defendants. 
That  must  now  be  taken  to  be  correct.  The  decree  of 
the  Chancellor  will  be  affirmed. 


The  State  v.  Stephen  Dillon 

Chimin A.L  Law.  An  infant  may  be  prosecutor.  Act  of  1801,  eh,  30. 
Ckxle  i  6097.  By  the  act  of  1801,  ch.  80,  no  indictment  can  be  pre- 
sented to  the  grand  jury  without  a  prosecutor.  By  section  5097  of 
the  Code,  various  exceptions  are  made  to  this  requirement.  But  in 
all  cases  not  falling  within  one  of  the  exceptions  made,  a  prosecutor  is* 
htill  required.  An  infant  is  not  prohibited  by  statute,  nor  by  public 
policy  from  becoming  prosecutor,  and  may,  therefore,  be  endorsed  hr 
such. 


PROM   OVEKTON. 


The  defendant  pleaded  in  abatement,  that  the  prosecu- 
tor was  an  infant.  The  Attorney  General,  T.  H.  Wil- 
liams, demurred  to  the  plea.  The  Court,  Goodall,  J., 
presiding,  overruled  the  demurrer,  and  quashed  the  in- 
dictment.    The  State  appealed. 

Sneed,   Attorney  General,  for  the    State,  argued  that : 

The  indictment  in  this  case  was  quashed  on  the 
ground,  that  the  prosecutor  was  a  minor,  under  the  age 
of  twenty-one   years. 
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Can  an  infant  be  a  prosecutor  ?  It  has  never  been 
held  in  this  State  that  he  cannot,  and  no  good  reason 
can  be  assigned  why  he  should  not.  Such,  a  doctrine, 
in  many  cases,  would  exclude  him  from  that  protection 
of  his  person,  which  the  law  guarantees  to  all  people 
alike. 

It  has  been  held  here,  that  a  feme  covert  cannot  be 
a  prosecutrix.  But  why  ?  because  she  has  no  separate 
existence — because  her  existence  is,  in  legal  contempla- 
tion, merged  in  that  of  her  husband. 

The  object  of  a  prosecutor,  say  this  Cooxt,  is  to 
have  before  the  Court  a  responsible  person,  who  may 
not  only  be  held  responsible  for  costs,  if  the  prose- 
cution be  malicious  or  frivolous,  but  who  may  be  also 
held  amenable  for  the  false  imprisonment,  &c. ;  and  the 
reason  this  Court  assigns  for  excluding  a  feme  covert 
is,  that  she  is  wholly  irresponsible  in  law  for  costs  or 
damages.  Moye'^%  v.  State^  11  Hum.,  40.  But  an  in- 
fant is  responsible  for  costs.  See  the  case  of  Beasley 
V.  State^  where  it  is  said,  that  '^  our  practice  has  been 
uniform  in  making  no  distinction  between  infant  and 
adult  defendants  in  respect  to  costs."  See  act  of  1818, 
ch.  136,  §  2,  cited  1  Meigs'  Dig.,  page  616;  Mot/era  v. 
State,   11  Hum.,  40 ;  Beasley  v.   State^  2  Yer.,  481. 


J.  W.  McHenry,  for  the  defendant,  eaid: 

The  act  of  1801,  ch.  80,  sec.  1,  provides:  "No 
State's  Attorney  shall  prefer  a  bill  of  indictment  to  any 
grand  jury  in  this  State,  without  a  prosecutor  marked 
thereon."     Is  a  minor   a  competent   and    legal  prosecutor 
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within  the  meaning  of  the  foregoing  act?  We  are  not 
aware  that  this  question  has  ever  been  before  this  Court. 
The  object  of  the  section  quoted,  say  this  Court,  in  the 
case  of  Moyern  v.  Statey  11  Hum.,  42,  '48  to  have  be- 
fore the  Court  a  responsible  person,  who  may  not  only 
be  held  subject  to  the  payment  of  costs,  in  the  event 
the  prosecution  shall  turn  out  to  be  frivolous  or  mali- 
cious;  but  who  may  likewise  be  held  amenable  to  the 
injured  party,  for  the  false  imprisonment  or  malicious 
prosecution."  The  case  cited,  was  one  where  a  married 
woman  was  marked  as  prosecutrix;  but  the  reasoning 
and  policy  of  the  act  would  seem  to  apply  to  infants. 
The  effects  and  consequences  likely  to  be  entailed  on  in- 
fants themselves,  as  well  as  the  whole  community,  by 
holding  them  competent  prosecutors  of  crime,  are  obvious. 
If  a  minor  under  twenty-one  is  competent,  the  infant  of 
seven  is  likewise.  If  he  is  competent  to  prosecute,  then 
he  is  liable  to  costs  in  the  event  the  prosecution  should 
turn  out  to  be  frivolous  or  malicious,  in  contravention  of 
the  general  doctrine,  that  he  is  not  liable  for  costs,  and 
must  sue  by  his  guardian  or  next  friend.  In  addition, 
he  may  be  subjected  to  suits  for  malicious  prosecution 
and  false  imprisonmont.  He  may  be  made  the  dupe  and 
the  instrument  of  the  revenge  and  malice  of  designing 
and  corrupt  men,  and  thereby  ruined  in  his  estate.  On 
the  othlBr  hand,  the  community  will  not  be  exempt  from 
consequences  of  a  serious  character,  from  the  deposition 
of  the  prosecuting  power  in  the  hands  of  infants. 
Their  rashness  and  immaturity  of  judgment  will  lead 
them,  in  many  cases,  unadvisedly  to  prosecute  alleged 
offences,  not  justified  by  the  proof  or  circumstances  of 
the    case.      In    view    of    these    effecti  and    eonsequeneesj 
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likely  to  result  from  the  construction  of  the  foregoing 
statute  contended  for  by  the  State,  we  infer  that  infants 
were   not  embraced  therein  by  the  Legislature. 


Cakuthbrs,   J.,   delivered  the  opinion  of  the  Court. 

The  only  question  in  this  case  is,  can  an  infant  be 
a  prosecutor?  The  indictment  was  for  obstructing  a  pub- 
lic road ;  a  plea  in  abatement  was  filed,  setting  up  the 
minority  of  the  prosecutor,  a  demurrer  to  which  wae 
overruled  by  the  Court,  and  judgment  given  for  the  de- 
fendant. 

By  the  act  of  1801,  ch.  30,  no  indictment  could  be 
preferred  to  the  grand  jury  without  a  prosecutor,  but 
to  this,  various  exceptions  were  afterwards  made  by  the 
Legislature;  these,  by  the  last  act,  the  Code,  amount  to 
twenty-one.  Sec.  5097.  But  the  case  of  obstructing  roads 
is  not  one  of  them,  and  still  requires  a  competent 
prosecutor.  So  if  a  minor  cannot  prosecute,  the  judg- 
ment must  be  aflSrmed.  This  question  has  not  before 
come   up   for   adjudication. 

It  was  held,  in  Mayers  v.  The  State j  11  Hum.,  41, 
that  a  feme  covert  could  not  be  a  prosecutrix.  The 
reason  assigned  was,  that  she  was  not  liable  for  costs 
in  case  the  prosecution  were  "frivolous  or  malicious,'* 
as  provided  by  act  of  1794,  ch.  1,  sec.  76,  nor  amena- 
ble to  the  defendant  for  false  imprisonment  or  malicious 
prosecution.  It  is  insisted,  that  the  same  reasons  apply 
to  a  minor,  and  render  him  incompetent  to  prosecute. 
But  is   this  so?     We   think   not.     He   is   liable   for  costs. 
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and  for  trespass  and  torts.  Seailey  y.  The  State,  2  Yer., 
481,  and  authorities  there   cited. 

If  then  he  is  excluded  from  the  right  to  prosecute, 
it  is  not  upon  the  reason  applicable  to  a  married 
woman.  As  a  new  and  open  question  much  may  be 
said  on  both  sides.  The  considerations  presented  by  the 
defendant's  counsel,  on  the  ground  of  policy  are  entitled 
to  much  weight.  They  have  reference,  Loth  to  his  own 
safety,  and  the  danger  to  others  and  the  public  by  the 
presumed  want  of  discretion  and  judgment  in  an  infant. 
But  on  the  other  hand,  as  contended  with  greai  force 
by  the  Attorney  General,  he,  more  than  those  of  mature 
age,  needs  the  protection  afforded  by  the  criminal  laws, 
for  the  security  of  his  rights,  both  of  person  and  prop- 
erty. Why  should  he  not  be  allowed  to  call  into  action 
the  power  of  the  State  to  avenge  his  wrongs,  or  pro- 
tect his  rights,  as  well  as  others,  being  responsible,  as 
well   as   they,   for  the  abuse   of  the  privilege? 

As  to  any  danger  to  himself  or  others,  or  to  the 
State,  that  would  be  avoided  generally  by  the  super- 
vision  of  the  Attorney  General  and  the   Court. 

Not  being  deprived  of  this  common  right  to  prosecute 
offenders,  by  any  statute  or  decision,  or  public  policy, 
we  do  not  feel  authorized  or  inclined  to  add  this  to  the 
long  list  of  the  recognized  disabilities  of  infancy. 

The  judgment  will  be  reversed,  the  demurrer  to  the 
plea  sustained,   and   the   cause  remanded  for   trial. 
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Landlord  AND  Tenant.  Landlord' a  lien.  Act  of  lS2b,  ch,  Zl.  Act  of 
1866,  ch.  77.  The  lien  of  the  landlord  upon  the  crop  raised  on  the 
premises,  to  secure  the  payment  of  the  debt  for  rent,  given  by  the  act 
of  1825,  ch.  31,  is  superior  to  the  claim  of  the  debtor  under  the  laws 
of  the  State  exempting  certain  property  from  execution.  The  act  of 
1856,  ch.  77,  is  general  in  its  terms,  and  does  not  repeal  or  modify  the 
act  of  1825,  ch.  81,  or  in  any  way  impair  the  lien  given  by  that  act. 


FROM   DEKALB. 


HLb  Hon.  Judge  Goodall  was  of  opinion,  and  so 
instructed  the  jury,  that  the  lien  of  the  landlord  was 
not  superior  to  the  claim  of  the  debtor  under  the  ex- 
emption laws  of  the  State.      The   defendant  appealed. 

Brien  &  Cox,  for  the  plaintiff  in  error. 

Nbsmith,  for  the  defendant  in  error,  argued  that: 

By  the  act  of  1820,  ch.  11,  §  1,  any  officer  levying 
upon  property  exempt  from  execution  is  liable  to  an 
action  at  the  instance  of  the  party  aggrieved. 

This  com  was  exempt  from  execution.  Acts  1855-6, 
ch.  77,  §§  1  and  2.  Any  person  engaged  in  agriculture, 
being  the  head  of  a  family,  shall  have  exempt  from  any 
execution  or  attachment  twenty-five  barrels  of  corn.  By 
the  4th  section  of  same  act,  all  laws,  and  parts  of  laws, 
in  conflict  with  the  provisions  of  this  act  are  repealed 
expressly.      These    acts    exempting  property  from    execu- 
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lion  are  to  be  construed  8o  as  to  advance  tbe  remedy 
the  Legislature  intend  to  afford.  Bachman  v.  Crawford^ 
8  Hum.,  218-217.  That  intention  was  to  provide  sus- 
tenance for  the  wife  and  children  when  the  husband  was 
improvident. 

But  it  is  contended  for  the  defendant  that  the  act 
of  1825  gave  the  landlord  a  lien  upon  the  crop  for  the 
rent.  Admitted.  But  this  lien  must  be  enforced  by 
execution;  and  twenty-five  barrels  of  corn  are  exempt 
from  execution  by  the  acts  of  1855-6.  And  this  lien 
of  the  landlord  is  only  a  lien,  and  gives  him  no  prop- 
erty whatever  in  the  crop.  Lawrence  v.  Jenkins,  y  7 
Yer.,   494. 

The  Legislature  only  intended,  by  the  landlord's  lien 
law,  to  protect  him  against  fraud  and  collusion,  be- 
tween his  tenants  and  third  persons.  It  only  gives  his 
**debt"  precedence  over  "all  other  debts.'*  "All  other 
debts'*  must  be  collected  by  execution  or  attachment. 
So  must  this.  If  the  act  of  1825  ever  gave  the  land- 
lord a  right  to  sell  all  the  crop  for  the  rent,  which 
plaintiff  denies^  it  is  expressly  repealed  by  the  4th  sec- 
tion of  the  act  of  1855-6,  ch.  77;  for  such  a  law  as 
contended  for  by  the  defendant  is  in  direct  conflict  with 
the  provisions  of  the  act  of  1855-6.  Se3  Browning  v. 
Janes,  4  Hum.,  69  and  72 ;  8  Kent,  8th  edition,  top 
page   600,  marginal  page  480,   note   d. 

Articles  necessary  to  prevent  families  from  suffering 
are  exempt  from  attachment,  execution,  distress,  or  other 
legal  process.  Distress  is  the  remedy  for  rent  in  New 
York.  The  statutes  of  Tennessee  are  here  referred  to 
to  show  that  such  articles   are   exempt  here. 
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Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  question  presented  in  this  record  is,  whether  the 
lien  of  the  landlord  upon  the  crop  made  on  the  prem- 
ises tD  secure  the  payment  of  the  debt  for  rent,  given 
by  the  act  of  1825,  ch.  31,  is  superior  to  the  claim 
of  the  debtor  under  the  laws  of  the  State  exempting 
certain  property  from  execution?  It  has  been  rejteat- 
edly  held  that  the  proper  mode  of  enforcing  this  lien  is 
by  judgment  and  execution  against  the  tenant  by  the 
landlord,  and  that  it  must  be  levied  on  the  crop  grow- 
ing or  made  on  the  rented  premises.  Davis  v.  Parks^  6 
Yen,  252-260;  Hardeman  v.  Shumate^  Meigs'  Rep., 
398-403.  This  was  done  in  this  case,  and  the  proper 
steps  taken  to  maintain  and  enforce  the  lien  under  the 
statute. 

But  it  is  argued  for  George,  the  tenant,  that  the 
lien  does  not  exist  between  landlord  and  tenant,  but 
only  as  between  the  landlord  and  other  creditors  of  the 
tenant;  and  that  if  this  be  not  so,  still  that  if  the 
tenant  only  have  left  the  corn  allowed  him  by  the  ex- 
emption laws  of  the  State,  the  same  cannot  be  taken 
to  satisfy  the  landlord,  though  grown  upon  the  rented 
premises. 

Neither  of  these  positions  can  be  maintained.  The 
statute  gives  the  lien  directly  against  the  tenant  as  well 
as   his   other   creditors. 

It  grows  out  of  the  renting,  and  the  relation  of  land- 
lord and  tenant,  and  in  the  very  nature  of  the  case 
must  be  superior  to  the  right  of  the  tenant.  The  posi- 
tion of  the  tenant  is,  in  this  respect,  analogous  to  the 
claim   of  the   mechanic's  lien   or   widow's   dower,   asserted 
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against  the  Hen  of  the  vendor  of  real  estate.  Will  there 
be  no  lien  if  the  tenant  raise  no  more  corn  than  the 
law  allows  him  ?  Was  this  the  meaning  of  the  statute  V 
And  will  not  such  a  construction  operate,  in  fact,  to 
the  prejudice  of  the  poor,  and  prevent  them  from  so 
readily  renting  lands   or   getting  homes? 

The  act  of  1856,  ch.  77,  (Acts  1855-6,  page  89,)  is 
general  in  its  terms,  and  does  not,  in  our  opinion,  repeal 
or  modify  the  act  of  1825,  ch.  31,  or  in  any  way  im- 
pair the  lien  of  the  landlord  under  that  statute.  The 
two  acts  may  well  stand  together. 

Judgment  reversed,  and  cause  remanded. 


William  Kbakly  v.  M.  B.  Duncan. 


Wabkanty.  Words  that  amount  to  a  warranty.  Personal  liability 
of  commissioner.  The  plaintiff  in  error  sold  certain  slaves  to  the  de- 
fendant in  error,  as  commissioner  under  the  order  of  the  County 
Court.  He  executed  to  the  purchaser  an  instrument  of  writing,  in 
which  he  used  this  language :  '<  Said  negroes  sound  in  body  and  mind, 
and  slaves  for  life."  This  is  a  warranty  of  the  soundness  of  said 
slaves,  and  renders  the  commissioner  personally  liable  on  said 
warranty. 

EviDExcE.  Parol  declarations  not  admissible.  When  a  person  has 
executed  an  instrument  of  writing,  in  the  absence  of  fraud,  mistake, 
or  unfairness,  parol  evidence  is  not  admissible  to  change  his  liability 
created  by  the  written  instrument.  It  must  be  taken  to  contain  con- 
clusive evidence  of  the  final  and  deliberate  intention  and  agreement 
of  the  parties. 
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3.  OoNSiDEBATiON.  If  a  Commissioner,  under  an  order  of  Court,  sells 
slaves,  and,  upon  receipt  of  the  purchase  money,  warrants  the  title  and 
soundness  of  said  slaves,  a  sufficient  consideration  passes  to  support 
the  warranty. 


FROM    SMITH. 

This  cause  was  tried  before  Good  all,  J.,  and  resulted 
in   a  verdict   for  the   plaintiff.     The   defendant    appealed. 

Head  &  Turner,  and  Fite,  for  the  plaintiff  in  error. 

Guild,  Stokes,  and  Bennett,  for  the  defendant  in 
error. 

McKinney,   J.,   delivered   the   opinion  of  the   Court. 

This  was  an  action  on  the  case,  grounded  on  an 
alleged  breach  of  warranty  of  the  soundness  of  certain 
slaves.  The  evidence  of  the  warranty,  relied  on  by  the 
plaintiff,  is  contained  in  the  following  instrument: 

'^  Received  of  M.  B.  Duncan,  fourteen  hundred  dollars 
for  negro  woman  Arzilla  and  two  children,  sold  under 
decree  of  Court  by  William  Kearley,  commissioner  and 
administrator  of  Arch'd  and  Margaret  Rutherford,  de- 
ceased; said  negroes  sound  in  body  and  mind,  and  slaves 
for  life.      This   10th  of  January,  1857. 

"WILLIAM  KEARLEY,  Oommissioner:' 

Judgment  was  rendered  in  favor  of  the  plaintiff  for 
81,530,  to  reverse  which  an  appeal  in  error  has  been 
prosecuted  to   this   Court. 
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No  question  is  made  upon  the  facts.  The  unsound- 
ness of  the  slaves  at  the  time  of  the  sale,  of  a  nature 
and  degree  to  render  them  of  no  value,  and  the  de- 
fondant's  knowledge  of  such  unsoundness,  are  sufficiently 
established. 

The  errors  relied  upon  are  supposed  to  be  in  the 
opinions  and  instructions   of  the   Court. 

1.  The  Court,  in  substance,  instructed  the  jury,  that 
the  words  ^^said  negroes  sound  in  body  and  mind,'' 
contained  in  the  foregoing  instrument,  amounted  to  a 
warranty  of  soundness  of  the  slaves ;  and  that  said  war- 
ranty was  personally  binding  on  the  defendant. 

Both  of  these  instructions,  we  think,  are  strictly 
correct.  It  was  unquestionably  the  province  of  the 
Court  to  interpret  the  language  of  the  instrument,  and 
also  to  declare  its  legal  effect.  And,  in  doing  so,  it 
was  proper  for  the  Court,  upon  the  facts  of  this  case, 
to  look  to  the  face  of  the  instrument  alone.  That  the 
words  of  the  instrument  contain  a  clear  and  explicit 
warranty,  is  a  proposition  too  plain  to  admit  of  dis- 
cussion ;  and  it  is  no  less  clear,  upon  a  familiar,  well- 
established  principle,  that  the  defendant  is  personally 
liable  upon  the  warranty.  Having  voluntarily,  in  the 
absence  of  fraud,  mistake,  or  other  cause  sufficient  to 
avoid  his  undertaking,  stipulated  personally  for  the  sound- 
ness of  the  slaves,  though  not  in  any  wise  bound  to  do 
so,  he  cannot  escape  from  the  legal  liability  thereby 
incurred ;  neither  can  he  be  heard  to  aver  or  prove  an 
intention  contrary  to    the   plain  import   of  the   writing. 

2.  The  Court  held,  that  parol  evidence  of  state- 
ments and  declarations  made  by  the  defendant,  or  the 
crier^   during    the    progress   of    the    sale,   or    before    the 
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written  instrument  was  executed,  to  the  effect  that  the 
defendant  was  acting  under  the  appointment  of  the 
Court;  that  he  would  incur  no  personal  responsibility  in 
respect  to  the  soundness  of  the  slaves  or  otherwise; 
tha*i  purchasers  must  judge  for  themselves,  and  buy  at 
their  peril ;  and  that,  shortly  before  the  execution  of 
said  instrument,  he  had  refused,  when  applied  to,  to 
make  any  warranty  of  soundness  of  the  slaves,  was  in- 
admissible for  the  purpose  of  contradicting  the  terms  of 
said  instrument,  and   all   such  evidence   was   rejected. 

In  this  there  was  no  error,  as  was  declared  in  the 
recent  cases  of  Bryan  v.  Hunt  and  EllU  v.  Hamiltoriy 
4  Sneed,  544,  512.  The  conduct  of  the  defendant  is 
certainly  rather  inexplicable,  from  all  the  proof  in  the 
record. 

Notwithstanding  the  foregoing  declarations  offered  to 
be  proved,  it  is  shown  in  the  proof,  that  during  the 
progress  of  the  sale,  the  defendant  proposed  to  warrant 
the  soundness  of  the  slaves  if  the  plaintiff  would  be- 
come the  purchaser.  But  we  attach  no  importance  to 
this  fact  in  the  determination  of  the  question.  Our 
decision  rests  upon  the  ground,  that  immediately  after 
the  sale  was  over,  and  on  the  reception  of  the  purchase 
money,  the  defendant  voluntarily  and  deliberately  pre- 
pared with  his  own  hand,  and  delivered  to  the  plaintiff, 
the  foregoing  instrument;  and  that  there  is  not  the 
slightest  ground  in  the  proof  for  any  imputation  of  fraud, 
mistake,  or  unfairness  in  the  entire  transaction.  Such 
being  the  state  of  the  case,  according  to  all  the  author- 
ities the  written  instrument  must  be  taken  to  contain 
conclusive  evidence  of  the  final  and  deliberate  intention 
and  agreement  of  the  parties. 
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3.  It  is  said  the  agreement  to  warrant  the  soundness 
of  the  slaves  was  voluntary  and  unsupported  by  any  con- 
sideration, and,  therefore,  not  binding  on  the  defendant. 
This  is  a  mistaken  assumption.  The  purchase  by  the 
plaintiff,  and  payment  of  the  consideration  money,  was 
a  sufficient  consideration  to  support  the  agreement. 

Without  noticing  other  minor  objections,  we  affirm  the 
judgment. 


H.  Williams  v.  C.  S.  Whoples  et  ah 


Attachmicnt.  Deed  of  trust  Purchase  of  the  trust  property.  If  prop- 
erty ifl  conveyed  by  deed  of  tiust  to  secure  a  debt,  and  a  third  person 
purchase  said  property,  of  the  maker  of  the  deed,  subject  to  the  trust 
in  favor  of  the  beneficiaries^  such  purchase  extinguishes  the  right  of 
the  debtor,  and  a  subsequent  attaching  creditor  acquires  no  Uen  upon 
the  property.  ** 


PROM  WHITE. 


This  cause  was   heard  before   Chancellor    Van    Dyke, 
who  decreed  for  Snodgrass.     Williams  appealed. 

Samuel  Turkey,  for  the  complainant. 

CoLMS,  for  the  defendants. 

Wright,  J.,  delivered   the   opinion  of  the   Court. 

The   Chancellor  decreed  against    complainant,    and    in 
26 
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favor  of  David  Snodgrass.  Williams  prosecutes  a  writ 
of  error  to  this  Court.  The  other  parties  do  not  com- 
plain. The  Chancellor  held,  that  Powers  had  a  lien  on 
the  two  wagons  for  8110.00,  and  that  Snodgrass  was 
entitled  to  the  residue  of  the  proceeds  of  the  sale.  This 
decree  is  manifestly  correct.  The  complainant,  Williams, 
is  un  attaching  creditor  of  Whoples.  But  prior  to  the 
filing  of  his  hill,  Powers'  debt  from  Whoples  had  been 
secured  by  a  deed  of  trust  executed  by  him  upon  the 
wagons,  and  duly  proved  and  registered,  and  Snodgrass 
had  purchased  of  Whoples  the  wagons,  subject  to  the 
trust,  in  favor  of  Powers,  and  Williams  was  informed  of 
these   facts. 

Whoples,  therefore,  had  no  interest  in  the  wagons 
upon   which   Williams'    attachment   could  be   fixed. 

The  proof  as  to  the  sale  to  Snodgrass,  is  abundant, 
and   that  Williams  knew  the  fact  when  he  filed  his  bill. 

We   affirm    the    decree. 


E.  L.  Gardenhire  v.  Simeon  Hinds. 


1.  HuBBAND  AKD  WiTB.  Marital  rights  oj  the  husband.  Deed  of  set- 
ileynent  and  wilL  Construction.  Property  was  conveyed  to  the  trus- 
tee in  trust,  that  he  should  *'  hold  the  above  described  negro  girls, 
slaves,  as  aforesaid,  and  the  increase  of  the  said  girls,  to  the  sole  and 
separate  use  and  benefit  of  the  said  Margaret  Hinds,  and  her  heirs 
forever,  to  enjoy  the  possession  and  profits  of  the  above  named  girls 
and  their  increase,  to  her  and  their  own,  and  sole  and  separate  use 
and  benefit  forever."  Property  was  also  devised  to  said  trustee,  for 
the  benefit  of  the  daughter,  that  *'she  and  her  heirs  are  to  be  per- 
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initted  to  use  and  enjoy  the  rents,  profits,  and  emol amenta  of  the  said 
land,  and  the  profits  and  increase  of  the  last  aforesaid  negroes,  for- 
ever." It  is  held,  that  by  the  true  construction  of  both  the  deed  and 
will,  the  marital  rights  of  the  husband  are  excluded  altogether  in 
favor  of  the  **  heirs,"  that  is,  the  blood  relations  and  next  of  kic. 

Trust  a^d  Trustee.  Cbntimiaiion  of  the  trust  Consfrudion. 
Separate  tiae.  The  exigencies  of  the  trust  created  by  the  deed  and 
will  require,  and  such  was  the  intention  of  the  father,  that  the  trust 
should  be  extended  after  the  death  of  Margaret  Hinds,  that  her  heirt* 
may  be  permitted  "  to  enjoy  the  rents  and  profits,  and  emoluments  of 
the  land,  and  the  profits  and  increase  of  the  negroes."  The  heirK 
might  be  daughters,  in  which  event  the  donor  and  testator  continue?* 
the  separate  estate,  and  for  this  purpose  the  trust  is  still  necessary. 

Descent  and  Distribution.  Father  next  of  kin  to  child  dying  iti- 
testate,  without  issue.  The  father  is  the  next  of  kin  to  a  child  dyinc: 
intestate,  without  wife  or  issue  surviving,  and  succeeds  to  his  per- 
sonal estate. 

Parent  and  Child.  Care  and  custody  of  the  chiUi.  If  the  child  is 
a  female,  of  frail  and  unhealthy  constitution,  only  eight  years  of  age, 
has  been  raised  principally  by  the  grandmother,  who  is  eminently  fit 
and  able  to  raise  her  in  a  proper  manner,  and  is  willing  to  do  so  free 
of  charge,  the  Court  will  give  to  the  grandmother  the  care  and  cus- 
tody of  such  child,  in  preference  to  the  father,  who  has  no  wife  or 
home,  and  whose  means  to  educate  her  are  limited 
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Original  and  cross-bills  were  filed,  and  the*  oauses; 
were  finally  heard  at  a  Special  Term  of  the^  Chancery 
Court,  held  in  November,  1857,  before  Chancellor  Van 
Dtke.     The  defendant,   Hinds,   appealed. 

McHenry,  Murray,    and   Ewing   &   Cooper,  for  the 
complainant. 

M.  M.  Bribk  and  Denton,  for  the  defendant. 
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Wright,  J.,  delivered  the  opinion  of  the   Court. 

In  this  cause  it  is  clear,  that  the  claim  set  up  by 
the  defendant,  Hinds,  that  he,  or  his  wife  Margaret, 
acquired  a  title  to  the  slaves  Melia  and  Betsy,  by  the 
statute  of  limitations,  cannot  be  maintained.  They  were 
married  in  184^  or  1844,  and  in  one  of  those  years 
obtained  possession  of  these  slaves  from  Adam  Garden- 
hire,  her  father.  And  it  is  manifest,  from  a  reading  of 
this  record,  that  he  made  no  gift  of  them,  either  ver- 
bal or  written,  until  the  deed  of  the  15th  of  April, 
1845. 

Till  then,  she  held  them  merely  upon  a  loan  from 
him;  and  her  possession  and  that  of  her  husband,  were 
in  subordination  to  Adam  Gardenhire's  title.  The  deed 
was  proved  and  registered,  and  we  are  satisfied  they  had 
actual  knowledge  of  it,  and  recognized  it  as  valid,  and 
ever  afterwards  held  the  slaves  under  it.  The  case  of 
CHlliam  et  ah.  v.  Spence,  6  Hum.,  160,  is  a  direct 
authority   upon   this   question. 

The  case  then,  as  to  these  two  slaves  and  their  in- 
crease, must  be  decided  alone  upon  the  deed  of  the 
15th  of  April,  1845,  What  are  the  rights  of  the  chil- 
dren of  Margaret  Hinds  and  of  her  husband,  the  de- 
fendant,   under  that  deed? 

That  she  took  an  estate  for  her  sole  and  separate 
use,  and  that  he  had,  and  could  have  no  interest  in« 
or  right  to  this  property  during  the  coverture,  cannot 
be  controverted. 

The  conveyance  made  by  the  donor,  was  to  E.  L. 
Gardenhire,  his  son,  in  trust,  that  he  should  "AoW  the 
above   described  negro  girls,   slaves  as  aforesaid,   and  the 
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increase  of  the  said  girls,  to  the  sole  and  separate  use 
and  benefit  of  the  said  Margaret  Hinds,  daughter  of 
him,  the  said  >Adam  Oardenhire;  and  shall  sufier  the 
said  Margaret  Hinds  and  her  heirs  forever,  to  enjoy 
the  possession  and  profits  of  the  above  named  girls  and 
their  increase,  to  her  and  their  own,  and  sole  and 
separate   use  and  benefit  forever." 

This  language  undoubtedly  gave  her  a  separate  estate, 
and  excluded  the  marital  rights  of  the  defendant  during 
the  coverture.     Clancy  on  Rights,  262  and  263. 

But  she  has  died,  leaving  children,  and  leaving  him 
her  survivor,  and  the  real  contest  is  between  these 
children  and  him.  Can  they  be  allowed  to  take,  :n  any 
way,  under  this  deed;  and  were  his  marital  rights  cut 
off,  not  only  during  the  coverture,  but  after  his  wife's 
death,  so  that  as  husband,  he  can  not  be  permitted  to 
acquire  this  property,  but  its  ownership  must  devolve 
upon  them  as  her  blood  relations  and   next  of  kin  ? 

This  question  has  much  of  difficulty  in  it.  But  when 
we  consider  the  entire  instrument  and  take  into  consid- 
eration the  facts  of  the  case,  and  the  state  of  the  donor'H 
family  at  the  time  the  deed  was  made,  and  to  which  we 
suppose  it  proper  to  look;  {Jones  v.  JoneSj  2  Dev.  Eq. 
Rep.,  387,)  the  opinion  to  which  we  have  come,  is, 
that  it  was  the  donor's  intention  to  exclude  the  defend- 
ant, as  husband,  not  only  during  the  marriage,  but 
after  his  daughtar's  death. 

The  intention  to  exclude  him  must  be  clear,  or  it 
cannot  be  done.  But  this  intention  may  exist  and  be 
shown,  not  only  in  a  deed  made  by  him,  but  in  a  deed 
or  will  made  by  another.  Hamrico  v.  Lairdj  10  Yer., 
222,   and    Ware  et  al.    v.   Sharp,  1  Swan,  489,  establish 
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this.  Nor  is  it  necessary,  in  order  to  exclude  him,  that 
we  should  show  his  wife  had  only  a  life  estate  in  the 
property.  He  may  he  excluded  where  she  has  the  entire 
estate.  10  Yer.,  222;  1  Swan,  489.  Judge  Green 
says,  "But  our  present  inquiry  is  as  to  the  intent  of 
the  settler,  as  to  the  marital  rights  of  the  husband,  for 
if  that  intent  be  to  exclude  him  altogether,  it  is  a 
matter  of  no  concern  whether  the  wife  took  the  entire 
estate,   or  only   a  life   estate." 

The  language  of  this  deed  is  striking  and  peculiar. 
The  trustee  shall  "suffer  the  said  Margaret  Hinds  and 
her  heirs  forever,  to  enjoy  the  possession  and  profits 
of  the  above  named  girls  and  their  increase,  to  her  and 
their  own  and  sole  and  separate  use  and  benefit  forever.'* 
He  evidently  here  looked  to  a  period  beyond  Margaret 
Hinds'  death;  and  that  the  trustee  should  hold  this 
property  for  a  class  of  persons  whom  the  donor  desig- 
nated as  her  "  heirs,"  that  is  her  next  of  kin  or  blood 
relations.  That  this  was  the  actual  meaning  of  the 
donor  individually,  we  have  no  doubt.  And  that  this 
interpretation  may  be  given  to  an  instrument  like  this, 
in  order  to  exclude  the  marital  rights  of  the  husband, 
is  shown  by  Ware  et  ah  v.  Sharp,  1  Swan,  489,  and 
Sugg  V.  Tyson,  2  Hawk's  R.,  472. 

Indeed  it  is  difficult  to  distinguish  these  cases,  in 
principle,   from  the  present. 

That  the  husband  is  not  the  heir  or  next  of  kin  of 
the  wife,  has  been  repeatedly  settled.  2  Hawk's  B., 
472;  1   Swan,  489. 

The  appointment  of  a  trustee,  though  not  conclusive, 
is  a  circumstance  not  to  be  overlooked.  1  Swan,  128 ; 
6  Hum.,  487. 
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We  are  also  of  opinion,  that,  as  to  the  property  de- 
vised and  bequeathed  to  E.  L.  Gardenhire,  in  trust  for 
Margaret  Hinds  and  her  heirs,  in  the  sixth  clause  of 
Adam  Grardenhire's  will,  the  marital  rights  of  defendant 
must,  upon  the  same  authorities,  be  held  excluded. 
That  she  had  a  sole  and  separate  estate  during  the 
coverture,  seems  clear.  The  words,  *'she  and  her  heirs 
are  to  be  permitted  to  use  and  enjoy  the  rents,  profits 
and  emoluments  of  the  said  land,  and  the  profits  and 
increase  of  the  last  aforesaid  negroes,  forever,"  appear, 
upon  authority,  to  •  have  this  efiect ;  and  it  is  useless  to 
consider  other  expressions  and  words,  leading  to  the  same 
result. 

In  Tyrrel  v.  Hope^  2  Atk.,  658,  Lord  Hardwick 
held,  that  a  promise  in  writing  by  the  intended  hus- 
band to  his  intended  wife,  that  "  she  should  enjoy  and 
receive  the  issues  and  profits  of  one  moiety  of  the 
estate  then  in  the  possession  of  her  mother,  after  the 
decease  of  her  mother,**  gave  the  wife  an  estate  to  her 
separate  use.  He  said  the  note  could  bear  no  other 
construction,  although  the  words  "separate  use"  were 
not  to  be  found  in  it;  for  to  what  end  should  she  re- 
ceive the  rents  and  profits,  if  they  become  the  property 
of  the  husband  the  next  moment?  And  he  added,  that 
the  word  "enjoy"  was  very  strong  to  imply  separate 
use.     2  Atk.,   668;   Clancy  on   Rights,   263. 

And  in  looking  at  this  will  in  the  light  of  the  cir- 
cumstances under  which  it  was  made,  we  are  constrained 
to  come  to  the  conclusion,  that  the  testator  intended  to 
exclude  the  defendant's  marital  rights  altogether,  in  favor 
of  the   heirs;    i.  e.,  the   blood   relations   and  next  of  kin 
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of  Margaret  Hinds.  1  Swan,  489;  2  Hawk's  R.  472; 
6  Hum.,  487. 

He  had  gone  off,  and  had  been  gone  for  years,  had, 
in  effect,  abandoned  his  wife  and  children,  when  the 
will  was  made.  They  had  lived  with  the  testator,  and 
been  supported  by  him  for  years,  the  defendant  being 
improvident  and  insolvent.  The  children  of  the  testa- 
tor's daughter  were  very  young  and  frail  in  health,  and 
therefore  very  dependent.  It  was  questionable  whether 
the  defendant  was  disposed  to  aid  them,  and  if  so  dis- 
posed, whether  he  could  be  of  any  service  to  them.  It 
is  manifest,  that  while  the  testator  was  attached  to  his 
daughter  and  her  children,  he  had  little  confidence  in 
the   defendant. 

How  natural  then,  that  he  should  provide  for  her  and 
her  offspring.  And  how  unreasonable  to  believe  for  a 
moment,  that  he  intended  the  defendant  to  have  this 
estate   after  his  wife's  death. 

To  carry  out  his  purposes,  the  testator  devises  the 
property  to  his  son,  the  complainant,  in  whom  he  had 
full  confidence  as  a  trustee  for  his  daughter  Margaret 
and  her  heirs,  and  requires  that  he  shall  see  that  she 
and  they  shall  ^^use  and  enjoy  the  rents,  profits  and 
emoluments  of  the  said  land,  and  the  profits  and  in- 
crease of  the  last  aforesaid  negroes,  forever." 

We  cannot  but  regard  this  language,  as  well  as  the 
whole  scope  of  the  devise,  as  in  restraint  of  the  mari- 
tal rights.  It  is  purely  a  question  of  intention.  And 
we  are  permitted,  in  order  to  reach  it,  to  look  at  the 
common  meaning  of  the  word  heir.  The  husband  is 
neither  heir  or  next  of  kin  to  his  wife ;  he  answers 
not  the  description    used,  heirs  of  the   toife;   for  though , 
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in  determining  the  q^uantity  of  an  estate,  the  word  hetr^ 
would  be  receiyed  as  a  word  of  expansion  or  limitation, 
and  the  same  force  allowed  it,  as  if  the  words  execu- 
tors and  administrators  had  been  used,  yet  in  arriving 
at  the  intentj  the  Court  will  consider  the  common  mean- 
ing of  the  word  A«tr,  though  it  be  a  technical  word; 
and,  as  here  it  was  not  used  technically  because  ap- 
plied to  perBonaltyy  it  shall  be  taken  to  mean  blood 
relations  on  whom  the  law  casts  the  inheritance  on  the 
death  of  the  ancestor,  and  is  the  same  with  next  of 
kin. 

These  principles,  and  the  result  to  which  we  have 
arrived,  will,  we  think,  be  found  sustained  by  the  cases 
in  2  Hawk's  and  1  Swan,  to  which  we  have  already 
referred.  That  we  have  reached  the  actual  intent  of 
Adam  Gardenhire,  we  have  no  doubt.  This  intent  should 
be  maintained  wherever  it  can  be  upon  reason  and 
authority. 

We  are  furthermore  of  opinion,  that  the  trust  estate 
of  complainant  did  not  terminate  with  the  death  of 
Margaret  Hinds,  but  that  the  exigencies  of  the  trust  re- 
quired*  and  such  was  the  intention  of  Adam  Garden- 
hire,  that  it  should  be  extended  after  her  death,  so  as 
to  protect  this   estate  for  her  children. 

In  the  deed  it  is  provided  that  he  '^  shall  suffer  the 
said  Margaret  Hinds  and  her  heirs  forever,  to  enjoy 
the  possession  and  profits  to  her  and  their  own  sole 
and  separate  use  and  benefit  forever."  The  heirs  might 
'  be  daughters,  in  which  event  the  donor  continues  the 
separate  estate,  and  for  this  purpose  the  trust  is  still 
necessary. 

And  in  the   will  the  provision  is,  'Hhat   she  and  her 
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heirs  are  to  be  permitted  to  enjoy  the  rents  and  profits, 
and  emoluments  of  the  land,  and  the  profits  and  increase 
of  the   negroes." 

This  language  implies  the  continuance  of  the  trust 
estate.  It  is  not  like  the  case  of  MUs  v.  Fishery  3 
Sneed,  231,  where  the  property  was  to  vest  in  the  heirs 
after  the  death  of  the  first  taker.  It  was  just  as  neces- 
sary, and  perhaps  more*  so,  to  protect  this  estate  after 
the  death  of  Margaret  Hinds  against  the  possession  and 
wasteful  habits  of  defendant,  as  it  was  before.  Of  this, 
the  donor  and  testator  was  conscious.  And  we  think  it 
was  his  intention  that  his  son  should  still  be  continued 
the   trustee,   notwithstanding   Margaret   Hinds'   death. 

Lucien  B.,  one  of  the  children,  died  in  infancy,  after 
the  death  of  its  mother.  The  Chancellor  decreed  its 
share  in  the  personal  estate,  to  the  defendant,  as  its  father 
and  next   of  kin.     This  we  think   was  proper. 

We  also  think  the  Chancellor  acted  right  in  decree- 
ing the  custody  and  education  of  the  child  Valeria,  to 
its  grandmother,  Alice  Gardenhire.  The  circumstances 
of  the  case,  and  the  interest  and  welfare  of  the  child, 
as  gathered  from  this  record,  demonstrate  the  correctness 
of  this  decree  on  this  branch  of  the  case.  State  v. 
Piiynej  4  Hum.,  628 ;  2  Kent,  198-194 ;  1  Madd.  Ch. 
Pr.,  332-383. 

The  child  is  a  female,  of  frail  and  unhealthy  consti- 
tution, only  eight  years  of  age.  She  has  been  princi- 
pally raised  by  the  grandmother,  who  is  shown  to  be 
eminently  fit  and  able  to  raise  her  in  a  proper  manner, 
and  is  willing  to  do  so  free  of  cost.  The  child  and 
the  grandmother  are  devotedly  attached  to  each  other, 
and  it  is  shown  that  the    defendant,   as  her  father,   can 
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have  free  and  nnrestrained  access  to  her.  He  has  no 
wife  or  home,  and  his  means  to  educate  her  are  limited. 
From  these  and  other  facts  in  this  record,  we  cannot 
hesitate  in  awarding  to  the  grandmother  the  possession 
of  the   child. 

The  decree  of  the.  Chancellor  is,  in  all  respects, 
affirmed.  The  costs  of  this  Court  will  be  paid  by  the 
defendant. 


Jambs  Ingram  et  al.  v.  Henrt  F.  Smith  et  al. 

1 .  Will.  ConstruetUm,  Per  stirpes  and  per  capita.  The  testator's 
'will  contained  the  following  clause:  ''I  give  and  bequeath  to  my 
daughter,  Tracy  Spicer,  during  her  natural  life,  two  negroes,  Daniel 
aid  Hasty,  which  negroes,  after  her  death,  and  the  death  of  her  hus- 
b(*nd,  I  give,  to  be  equally  divided  between  the  heirs  of  my  son  Jesse, 
and  daughter  Polly  Ingram."  By  the  proper  construction  of  this 
clause,  the  remainder  created  goes  equally  to  the  heirs  of  the  son  and 
daughter  named,  who  take  per  capita,  and  not  per  stirpes. 

2.  Samb.  Same.  Persons  anstpering  ihe  description  at  the  time  the  right 
accrues  unll  take.  In  order  to  give  effect  to  the  bequest  to  the  heirs 
of  the  son  and  daughter,  it  is  not  necessary  that  they  should  have  had 
children  at  the  time  of  the  execution  of  the  will.  It  is  sufficient,  and 
the  bequest  is  valid,  if  there  are  persons  to  answer  to  the  description 
when  it  is  to  take  effect. 

3.  Statute  op  Limitations.  Possession  as  between  bailor  and  bailee. 
Rule  in  North  Carolina.  The  transactions  involved  in  this  suit  werti 
in  North  Carolina,  and  the  rights  of  the  parties  are  governed  by  thp 
laws  of  that  State.  It  is  settled  there,  that  if  a  parent  puts  property 
in  the  possession  of  a  child  who  has  left,  or  is  about  to  leave  the  parent, 
such  property  is  presumed  to  bo  given  and  not  loaned  to  the  child  ; 
and  purchasers  and  creditors  can  subject  it  to  their  claims,  whatever 
may  have  been  the  private  understanding  of  the  parties.  But  this  is 
a  presumption  of  fact  and  not  of  law.  Therefore,  between  the  parties 
and  all  others  who  cannot  impute  either  legal  or  actual  fraud  to  the 
transaction,  the  true  character  ol  the  act  may  be  shown.  And  if  the 
loan  is  established  as  a  matter  of  fact,  the  statute  of  limitations  will 

operate  upon  the  husband's  possession,  although  he  had  sold  some 
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of  the  negroes  as  his  own,  and  notwithstanding  his  declarations  that 
he  held  for  himself.  He  cannot,  hj  his  own  act,  throw  off  his  char- 
acter of  hailee. 

4.  Eyidence.  Chancery  practice.  Exceptions  to  evidence  afid  exhibits. 
Objections  made  to  the  reading  of  evidence  and  exhibits  in  the  Court 
below  must  be  clear  and  specific,  that  the  opposite  party  may  have  the 
opportunity  of  curing  the  defect,  if  it  be  one,  and  not  be  taken  by 
surprise  when  that  opportunity  can  no.  longer  be  had. 

5.  Sjlme.  Same.  Same.  Case  in  judgment.  The  bill  of  exceptions  shows, 
that  the  copy  of  the  will  was  objected  to  on  the  trial  "  because  not 
authenticated  according  to  law,"  and  **  because  the  said  paper  had  not 
been  filed  in  Court  according  to  law."  The  precise  character  of  the 
objections  is  not  stated,  but  in  argument  it  was  urged  that  the  certifi- 
cate of  the  clerk  is  insuflcient  for  want  of  a  seal,  and  the  exhibit  wa> 
filed  during  the  term  at  which  the  cause  was  tried,  and  without  the 
one  day's  notice  required  by  the  19th  rule  of  Chancery  Practice. 
Held,  that  the  objections  are  not  sufficiently  specific — that  it  does  not 
appear  that  either  of  them  were  made,  or  could  have  been  made,  in 
the  Court  below,  and  they  cannot  avail  the  party  in  this  Court. 

6.  Same.  Same.  Admissions  in  the  answer.  If  an  exhibit  is  objected 
to  as  evidence,  and  the  objection  erroneously  overruled  in  the  Court 
below,  yet,  if  the  material  part  of  said  exhibit  is  copied  into  the  an* 
swer,  and  admitted  to  be  true,  the  objection  cannot  avail  the  party,  as 
he  is  bound  by  his  answer. 

7.  Same.  Witfiess.  Competency.  Release.  The  husband  and  wife, 
who  have  conveyed  slaves,  are  incompetent  witnesses  in  a  con- 
test between  the  purchasers  from  them  or  their  assignees,  and  re- 
maindermen, unless  a  release  is  given  them.  Such  release,  to  be 
effectual,  must  be  executed  by  all  the  parties  in  interest,  or  by  all  who 
may  have  a  claim  upon  them  upon  their  covenants.  A  release  by  a 
portion  of  the  parties  will  not  render  them  competent. 

8.  Chaitcert  Practice.  Decree  for  defendants.  It  is  the  settled  law 
of  the  Court  of  Chancery  that  a  decree  noiay  be  made  between  oo* 
defendants,  grounded  upon  the  pleadings  and  proof  between  the  com- 
plainant and  defendants,  and  founded  upon  and  connected  with  the 
subject  matter  in  litigation  between  the  complainant  and  one  or  more 
of  the  defendants.  Such  decrees  are  made  to  prevent  a  multiplicity 
of  suits. 


PROM  WILSON. 


This  cause  was  heard  before  Chancellor  Ridlet,  at 
the  January  Term,  1858.  The  defendants  appealed. 
The  facts  are  fully   stated   in  the  opinion   of  the   Court. 
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Stokbs,  Marshall,  Golladay,  and  Tarver,  for  the 
complainants. 

J.  S.  Bribn,  Ewing,  Martin,  and  Guild,  for  the 
defendants. 

W.  F.  Cooper,  special  J.,  delivered  the  opinion  of 
the   Gonrt. 

The  original  hill  in  this  case  was  filed  on  the  5th 
day  of  February,  1848,  by  Samuel  Ingram  and  others, 
the  children  of  Polly  Ingram,  against  Alfred  McGlain, 
Joseph  Smith,  J.  M.  Smith,  and  Henry  F.  Smith,  to 
attach  certain  slaves  in  the  possession  of  the  defendants, 
and  to  have  the  complainants'  rights  therein  declared  and 
protected.  The  bill  states  that  the  complainants  claim 
under  the  will  of  Samuel  Deloach,  of  Johnston  county, 
in  the  State  of  North  Carolina,  bearing  date  the  29th 
day  of  October,  1805,  and  duly  proved  and  admitted 
to  record  in  the  Probate  Court  of  said  county  after  his 
death.  That  complainants  have  a  duly  certified  copy 
of  said  will  in  Arkansas,  where  they  reside,  and  will 
file  the  same  as  soon  as  it  can  be  done  in  this  cause. 
That  the  testator,  by  his  said  will,  bequeaths  two  negroes, 
Daniel  and  Hasty,  to  his  daughter  Lucretia  or  Tracy 
Spicer,  for  life,  and,  after  her  death  and  that  of  her 
husband,  Wm.  Spicer,  to  be  equally  divided  between  the 
heirs  of  the  testator's  daughter,  Polly  Ingram,  and  of 
his  son,  Jesse  Deloach.  The  bill  further  alleges,  that 
Wm.  Spicer  and  his  wife  Tracy  are  still  living.  That 
some  years  before  Wm.  Spicer  had  sold  the  negro 
woman   Hasty  to   George   Smith,   who    purchased    with  a 
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knowledge  of  complainants'  rights;  that  George  Smith 
had  since  died ;  that  the  defendant,  Henry  F.  Smith, 
had  Hasty  and  several  of  her  descendants  in  his  posses- 
sion ;  that  defendant,  Joseph  Smith,  had  Emeline,  a  daughter 
of  Hasty,  in  his  possession ;  that  Jas.  M.  Smith  had  Lewis, 
a  son  of  Hasty,  in  his  possession;  and  that  Alfred 
McGlain,  had  Judy,  another  daughter  of  Hasty,  and  sev- 
eral children  of  Judy,  in  his  possession.  The  bill  prays 
that  the  negroes  be  attached,  that  defendants  be  en- 
joined from  removing  or  disposing  of  them,  that  com- 
plainants' rights   in   remainder   be   declared,  &c. 

The  defendants,  McClain  and  Henry  F.  Smith,  file 
separate  answers,  in  which  each  admits  that  he  has  seen 
a  paper  purporting  to  be  a  copy  from  the  records  of  the 
County  Court  of  Johnston  county.  North  Carolina,  of 
the  last  will  and  testament  of  Samuel  Deloach,  deceased, 
bearing  date  the  29th  of  October,  1805,  and  containing 
a  clause,  quoted  in  the  answers,  which  is  identical  with 
the  clause  of  the  will  under  which  complainants  claim, 
as  hereinafter  given,  except  that  the  name  of  Hester  is 
applied  to  one  of  the  negroes  instead  of  Hasty.  Both 
answers  further  admit  that  the  said  copy  purports  to  be 
duly  certified  by  the  clerk  of  the  County  Court  of 
Johnston  county.  North  Carolina,  and  that  the  defend- 
ants '^suppose  the  will  was  duly  proven  and  admitted 
to  record."  The  answers  further  admit  that  George 
Smith  purchased  from  Wm.  Spicer,  about  the  year  1820, 
the  woman  Hasty,  and  perhaps  two  children.  That 
George  Smith  died  about  1833,  and  Hasty  and  her  in- 
crease were  divided  among  his  distributees.  Alfred 
McClain  admits  that  he  is  in  possession  of  Judy,  a 
daughter  of  Hasty,   and   her  children,   having    purchased 
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them  from  his  co-defendant,  James  M.  Smith,  to  whom 
they  had  been  allotted  in  the  distribution  of  George 
Smith's  estate.  Henry  F.  Smith  admits  that  he  is  in 
possession  of  Hasty  and  nine  of  her  children.  Hasty 
and  three  of  her  children  he  bought  from  Ross  Webb,  the 
husband  of  his  sister  Martha  Smith,  to  whom  they  had 
been  allotted  in  the  division  of  George  Smith's  estate. 
One  of  Hasty's  children  he  bought  from  Samuel  Smith, 
his  brother,  to  whom  be  was  allotted.  The  other  chil- 
dren were  born  after  he  bought  Hasty.  Both  of  these 
defendants  insist  that  Wm.  Spicer  acquired  a  title  to 
the  negroes  Daniel  and  Hasty,  by  gift  from  Samuel 
Deloach,  of  Jenny,  the  mother  of  said  Daniel  and  Hasty, 
or  by  virtue  of  the  statute  of  limitations,  operating  on 
the  possession  of  said  Jenny  before  the  will  of  1805 
was  made,  and  that,  consequently,  no  right  to  such 
slaves  passed  under  the  will.  Both  defendants  also 
deny  that  George  Smith  purchased  with  knowledge  of 
complainants'  claims — Henry  F.  Smith  stating  that  he 
was  present  when  his  father  made  the  trade.  Both 
defendants  also  insist  that  all  necessary  parties  are  not 
before  the  Court.  That  the  heirs  of  Jesse  Deloach 
should  be  made  parties.  And  for  the  omission  to  do 
so,  they  claim  the  same  benefit  as  if  the  objection  had 
been  made  by  demurrer. 

The  defendant,  James  M.  Smith,  files  an  answer 
denying  that  he  has  them,  or  ever  has  had  the  slave 
Lewis  in  his  possession;  and  no  further  prooeediqgs  are 
had  against  him.  No  proceedings  seem  to  have  been 
taken  at  all  against  Joseph  Smith.  But  on  the  27th 
day  of  April,  1849,  the  complainants  file  an  amended 
bill    against  Wm.   H.  Evans,   charging  that  he    has  Sm- 
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eline,  a  daughter  of  Hasty,  in  his  possession.  Evans 
answers,  and  admits  that  he  claims  the  negro  Emeline, 
in  right  of  his  "wife,  who  acquired  her  as  one  of  the 
children  of  James  Williamson,  deceased,  who  acquired 
his  claim  in  right  of  his  wife,  as  one  of  the  children 
and  distributees  of  George  Smith,  deceased,  and  in  the 
dinsion  of  the  negroes  belonging  to  that  estate.  The 
answer  further  admits,  that  ^^  since  the  filing  of  the  bill 
respondent  has  understood  that  said  Emeline  is  a  daughter 
of  a  woman  named  Hasty,  who  belonged,  or  was  claimed 
to  belong,  to  the  estate  of  the  l|ite  George  Smith,  de- 
ceased.'' He  denies  all  personal  knowledge  of  other 
matters  alleged  in  the  bill,  but  refers  to  and  adopts  the 
answers   of  McClain   and   Henry  F.  Smith. 

On  the  1st  of  March,  1852,  upon  an  order  of  the 
Court  to  that  effect,  the  complainants  file  an  amended 
and  supplemental  bill  "against  the  children  and  heirs  of 
Jesse  Deloach,  to  wit,  Samuel  Deloach,  John  Deloach, 
Wm.  Deloach,  and  C.  Deloach,  of  Adams  county,  Mis- 
sissippi." The  bill  adds:  "There  may  be  other  chil- 
dren of  said  Jesse,  whose  names  and  particular  residen- 
ces are  unknown  to  complainants;  but  the  above  named 
are  all  complainants  can  get  any  certain  knowledge  of." 
The  bill  prdys  the  Court  "to  cause  the  children  and 
heirs  of  the  said  Jesse  Deloach  to  be  made  defendants; 
that  publication  be  made  as  provided  by  the  rules  of 
this  Court  in  case  of  non-resident  defendants,  and  that 
the  relief  sought  in  the  original  bill  be  granted."  At 
the  April  Rules,  1858,  a  pro  confe9Bo  order  was  taken  in 
the  master's  office,  "as  to  the  defendants,  heirs  of  Jesse 
Deloach,"  reciting  that  publication  had  been  regularly 
made  as  to  them. 
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On  the  18th  of  Jane,  1856,  the  complainants  file 
another  amended  and  supplemental  bill  against  Henry 
Smith,  George  E.  Robertson,  administrator  of  Alfred 
McGlain,  deceased,  and  Wm.  H.  Ev^ans,  in  which  they 
allege  the  filing  of  the  original  bill,  and  of  the  amended 
bill  '^for  the  purpose  of  bringing  before  the  Court  the 
children  and  heirs  of  Jesse  Deloach,  who  are  interested 
in  the  remainder  in  said  slaves;"  and  add:  ''This 
amended  bill  not  having  been  answered,  has  been  regu- 
larly taken  for  confessed."  The  bill  proceeds  fo  state- 
that  Wm.  Spicer  and  wife  have  recently  departed  this, 
life,  and  that  complainants  are  now  entitled  to  the 
negroes  in  dispute,  and  prays  that  the  parties  above 
named  be  made  defendants,  and  required  to  answer. 
Each  of  these  defendants  does  answer,  admitting  the 
filing  of  the  or.ginal  and  amended  bills  as  stated,  and 
for  the  purposes  alleged,  admitting  the  death  of  Spicer 
and  wife,  and  referring  to  and  relying  on  the  former 
answers. 

Proof  was  taken  en  both  sides,  and  the  cause  was. 
finally  heard  by  Chancellor  Ridley,  at  the  January  Term, 
1858,  of  the  Chancery  Court  at  Lebanon,  who  gave  a 
decree  in  favor  of  complainants,  and  ordered  the  de- 
fendants, Smith,  Robertson  administrator,  and  Evans,  to- 
deliver  the  negroes  in  their  respective  possession  to  the 
clerk  and  master  of  the  Court,  and  directed  an  account 
to  be  taken  of  the  hire  since  the  death  of  Spicer  and 
wife;  from  which  decree  the  defendants  Smith,  Robert- 
son administrator,  and  Evans  prayed  and  obtained  an 
appeal  to  this  Court. 

The  complainants  claim  under  the  will  of  Samuel 
Deloach.  The  will,  as  has  been  stated,  was  not  before 
27 
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the  draftsmen  of  the  bill  when  drawn;  but  the  com- 
plainants undertake  to  file  a  certified  copy  as  soon  as 
it  can  be  done.  The  transcript  of  the  record  before 
us  contains  a  copy  of  said  will  immediately  following 
the  original  bill,  and  marked  as  exhibit,  A,  thereto. 
This  copy  is  duly  certified  by  the  clerk  of  the  Court  of 
Pleas  and  Quarter  Sessions  of  Johnston  county,  North 
Carolina,  purporting  to  be  ^' under  his  hand  and  seal  of 
office,'^  although  no  scroll  or  seal  appears  in  the  tran- 
script. The  authentication  of  the  clerk  is  accompanied 
by  the  certificate  of  the  chairman  of  the  Court  of  Pleas 
and  Quarter  Sessions,  to  the  official  character  of  the 
clerk,  and  the  faith  and  credit  due  to  his  official  acts; 
and  this,  again,  is  followed  by  the  certificate  of  the  clerk 
to  the  official  character,  &c.,  of  the  chairman.  These 
certificates  bear  date  the  7th  and  8th  of  May,  1848. 
At  the  hearing  of  the  cause  before  the  Chancellor,  the 
defendants  objected  to  the  reading  of  the  copy  of  the 
will  in  question,  ^'because  not  authenticated  according  to 
law,'*  and  ^^  because  the  said  paper  had  not  been  filed  in 
Court  according  to  law."  The  Chancellor  overruled  the 
objections,  and  permitted  the  copy  to  be  read,  and  the  de- 
fendants tendered  their  bill  of  exceptions,  which  was  signed 
accordingly.  The  objections  are  manifestly  too  general, 
and  cannot  avail  the  defendants  under  the  rulings  of  this 
Court.  It  has  been  repeatedly  held,  that  the  objections 
made  to  ^tho  reading  of  evidence  and  exhibits  in  the 
Court  below  must  be  clear  and  specific;  and  this,  for 
the  obvious  reason  that  the  opposite  party  may  have  the 
opportunity  of  curing  the  defect  if  it  be  one,  and  not 
be  taken  by  surprise  when  that  opportunity  can  no 
longer  be  had.      It  is  now  urged  that  the  certificate  of 
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the  clerk  is  insufficient  for  want  of  a  seal,  and  that 
the  exhibit  was  filed  during  the  term  at  which  the 
cause  was  beard,  without  the  one  day's  notice  required 
by  the  19th  Chancery  Rule.  It  does  not  appear  from 
the  bill  of  exceptions  that  either  of  these  exceptions 
was  made,  or  could  haye  been  made,  in  the  Court 
below.  Neither  objection  can  now  avail  without  show- 
ing, by  bill  of  exceptions,  that  it  was  distinctly  taken 
in  the  Court  below;  and  the  absence  of  the  seal  in 
the  transcript  must  be  considered  as  a  mere  clerical 
omission.  Moreover,  under  the  pleadings  and  proof,  the 
defendants  would  not  be  benefitted  by  the  exclusion  of 
the  copy  of  the  will  objected  to.  The  answers,  as  we 
have  seen,  admit  the  existence  of  the  will  of  Samuel 
Deloach,  *^duly  proved  and  admitted  to  record,''  and  that 
it  contains  a  clause  identical  with  that  upon  which  the 
complainants  rely,  except  that  one  of  the  negroes  therein 
mentioned  is  designated  by  the  name  of  Hester  instead 
of  Hasty.  The  proof  is  conclusive  that  the  testator  had 
no  such  slave  as  Hester,  and  that  the  negroes  devised 
to  his  daughter  Tracy  were  the  two  children  of  Jenny, 
as  to  whose  names  there  is  no  discrepancy  in  the  tes- 
timony. The  defendants  themselves  admit  that  Hasty 
was  the  daughter  of  Jenny,  and  insist  that  Wm.  Spicer, 
under  whom  they  claim,  had  a  good  title  to  Hasty,  by 
virtue  of  a  gift  to  him  of  Jenny,  by  Samuel  Deloach. 
We  have  no  doubt,  therefore,  that  these  preliminary  ob- 
jections are  merely  formal,  and  do  not  affect  the  merits 
of  the  controversy. 

The  clause  in  Samuel  Deloach's  will  upon  which  the 
complainants  rely,  is  as  follows: 

"I  give  and  bequeath  to  my  daughter  Tracy  Spicer, 
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during  her  natural  life,  two  negroes,  Daniel  and  Hastj, 
which  negroes,  after  her  death,  and  the  death  of  her 
husband,  I  give  to  be  equally  divided  between  the  heirs 
of  my  son   Jesse   and   daughter,   Polly  Ingram." 

The  first  objection  made  to  the  complainants'  claim 
under  this  clause,  is,  that  Daniel  and  Hasty  were  the 
children  of  a  negro  slave  named  Jenny.  That  Jenny 
had  been  given  to  Wm.  Spicer  and  wife  many  years 
before  the  making  of  this  will ;  that  Spicer  had  acquired 
a  title  to  Jenny,  and  had  actually  sold  her  before  the 
will  was  made ;  and  that  the  testator  had,  in  fact,  no 
right  to  Jenny's  children  when  he  thus  undertook  to 
bequeath  them. 

On  the  other  hand,  it  is  insisted  that  Jenny  was 
not  given,  but  only  loaned  to  his  daughter  by  the  sj^id 
Samuel  Deloach,  and  that  no  length  of  possession  by 
the  husband  and  wife,  under  the  laws  of  North  Caro- 
lina, would  turn  the  loan  into  a  gift.  That  the  sale  of 
Jenny  was  with  the  assent  of  the  testator,  and  that  the 
testator  did  actually  own  Daniel  and  Hasty  at  hi^ 
death.  These  occurrences  having  all  taken  place  in  the 
State  of  North  Carolina,  among  parties  then  living  in 
that  State,  the  rights  of  the  parties  must  depend  upon 
the  local  law  applied  to  the  facts  as  developed  in  the 
record.  The  questions  of  law  involved  have  been  repeat- 
edly passed  upon  by  the  Courts  of  North  Carolina,  and 
are  not,   in  reality,   seriously  controverted. 

*<It  has  long  been  settled,"  says  Hendersok,  J.,  in 
Collier  v.  Po«,  1  Dev.  Eq.,  66,  "by  the  decisions  of 
our  Courts,  that  if  a  parent  puts  property  into  the  pos- 
session of  a  child  who  has  left,  or  is  about  to  leave 
the  parent,   such    property  is  presumed  to  be  given,  and 
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not  loaned  to  the  child,  and,  therefore,  purchasers  and 
creditors  have  subjected  it  to  their  claims,  whatever  may 
have  been  the  private  understanding  of  the  parties.  But 
this  is  a  presumption  of  fact  and  not  of  law.  Clearly, 
therefore,  between  the  parties,  and  all  others  who  can 
not  impute  either  legal  or  actual  fraud  to  the  transac- 
tion, the  true  character  of  the  act  may  be  shown."  It 
was  also  held  in  that  case,  that  if  the  loan  was  estab- 
lished as  a  matter  of  fact,  the  statute  of  limitations 
would  not  operate  upon  the  husband's  possession,  although 
he  had  sold  some  of  the  negroes  as  his  own,  and  not- 
withstanding his  declarations  that  he  held  for  himself. 
He  could  not,  by  his  own  act,  throw  off  his  character 
of  bailee.  These  principles  have  been  repeatedly  laid 
down  by  the  Court  of  last  resort  in  North  Carolina, 
upon  parol  bailments  of  slaves,  prior  to  their  act  of 
1806.  Mitchell  v.  OleveSj  2  Hay.,  126;  Lameron  v. 
CTay,  2  Dev.  Eq.,  17;  Hill  v.  Hughes,  1  Dev.  &  Bat. 
L.,  336 ;  Chreen  v.  Harris,  8  Ire.  L.,  210.  Accordingly, 
a  continuous  possession  by  the  husband  of  twenty  years 
in  Collier  v.  Poe,  and  of  over  forty  years  in  Chreen  v. 
Harris,  was  held  insufficient  to  vest  title  in  him,  al- 
though, in  each  case  the  husband  publicly  claimed  the 
negroes,  and  disposed  of  some  of  them.  A.n  actual 
demand  by  the  bailor,  and  a  refusal  by  the  bailee,  was 
consji^ered  necessary  to  establish  an  adverse  holding  upon 
which  the  statute  of  limitations  could  operate. 

With  these  principles  before  us,  there  can  be  little 
difficulty  in  settling  the  rights  of  the  parties  upon  the 
facts  of  this  case.  It  is  shown  that  Wm.  Spicer  inter- 
married with  Tracy  Deloach,  then  only  fourteen  years 
of  age,  about  the  year  1790,  against  the  wishes  of  the 
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father,  Samuel  Deloach,  and  by  a  clandestine  marriage. 
Spicer  and  wife  resided,  after  the  marriage,  in  the  same 
county  with  Samuel  Deloach,  and  a  few  miles  distant. 
Deloach  seems  never  to  have  had  any  friendly  feelings 
for  his  son-in-law,  who  was  inclined  to  be  dissipated  and 
improvident.  But  not  long  after  the  marriage,  the 
negro  Jenny,  then  a  small  girl,  was  delivered  into  the 
possession  of  Tracy  Spicer  by  her  father,  and  carried 
home  by  her.  Jenny  remained  in  the  possession  of 
Spicer  and  wife  until  she  had  three  children,  Daniel, 
Hasty,  and  Sarah.  Some  eight  or  nine  years  after  the 
marriage,  Deloach  moved  to  Johnston  county,  some  eighty 
miles  from  bis  former  residence.  In  1804^  Wm.  Spicer 
sold  Jenny  and  her  youngest  child,  Sarah,  to  one  Bryant, 
and  purchased  a  amall  tract  of  land  with  the  proceeds. 
After  Deloach's  removal  to  Johnston  county,  it  appear8 
from  the  testimony  of  at  least  one  witness  on  behalf 
of  the  complainants,  and  one  on  behalf  of  the  defendants, 
that  Daniel  and  Hasty  were,  for  a  short  time,  in  the 
possession  of  Samuel  Deloach,  and  were  again  brought 
back  by  Mrs.  Spicer.  The  will  was  made  on  the  29th 
of  October,  1805;  shortly  after  whifch  the  testator  died. 
About  the  year  1810,  Spicer  and  wife  removed  to  Wil- 
son county  in  this  State,  where  they  continued  to 
reside  up  to  their  death.  They  brought  with  them 
Daniel  and  Hasty,  and  retained  them  and  Hasty's  in- 
crease until  the  sale  of  Hasty  and  her  children  to 
George  Smith,  about  1820,  and  of  Daniel  to  one 
McGregor,  about  1827. 

There  is  no  proof  as  to  the  circumstances  of  the 
delivery  of  Jenny  to  Tracy  Spicer  by  her  father,  ex- 
cept the  testimony  of  Tracy  Spicer  herself  and  her  hua- 
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band,  Win.  Spicer.  Their  depositions  were  taken  in 
behalf  of  the  defendants,  and  are  excepted  to  by  the 
complainants  upon  the  ground  of  the  incompetency  of 
these  witnesses  to  testify.  It  ia  conceded  by  the  de- 
fendants' counsel,  that  these  witnesses  would  be  incom- 
petent under  the  decisions  of  this  Court  {Burke  v. 
Clarksy  2  Swan,  810)  without  a  release ;  but  it  is  in- 
sisted that  sufficient  releases  have  been  executed,  and  they 
refer  to  the  releases  of  Henry  F.  Smith,  A.  McGlain, 
and  Ross  Webb,  exhibited  in  the  transcript.  It  is  very 
obvious,  however,  from  the  recital  of  facts  already  given, 
that  these  releases  are  not  sufficient.  There  is  no  re- 
lease from  the  defendant,  Wm.  H.  Evans,  who  has  one 
of  the  slaves  in  his  possession,  nor  from  some  of  the 
distributees  of  the  estate  of  George  Smith,  deceased,  who 
received  Hasty  and  some  of  her  children  as  such  dis- 
tributees; nor  from  the  personal  representative  of  George 
Smith.  If  it  were  necessary,  therefore,  we  should  be 
compelled  to  hold  that  the  witnesses  were  not  competent, 
and  to  exclude  their  testimony. 

In  truth,  however,  upon  a  careful  examination  of 
the  depositions  of  these  witnesses,  we  are  satisfied  that 
they  make  out  a  case  in  favor  of  the  complainants,  and 
render  that  dear,  which,  in  the  absence  of  their  evi- 
dence, would  be  somewhat  doubtful. 

Both  of  these  witnesses  state  roundly,  upon  their  ex- 
amination in  chief,  that  the  negro,  Jenny,  was  given 
to  them  by  Samuel  Deloacb,  shortly  after  the  marriage, 
and  that  they  continued  ever  afterwards  to  claim 
them  as  their  own.  But  both  witnesses,  upon  cross- 
examination,  state  facts  which  demonstrate  the  incor- 
rectness of  their  previous  mere    conclusion.    Wm.   Spicer 
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States  distinctly  that  he  was  not  present  when  the  negro^ 
Jenny,  was  delivered  to  his  wife,  and  that  he  never  had 
any  conversation  with  Deloach  about  the  girl  Jenny, 
either  before  or  after  such  delivery.  He  further  admits, 
that  when  he  sold  Jenny  to  Bryant,  he  gave  him  a  bill 
of  sale;  but  Bryant  having  heard  that  there  would  be  a 
dispute  about  it,  he  went  to  see  old  man  Deloach, 
who  signed  the  bill  of  sale.  Mrs.  Spicer  testifies  that 
when  her  father  delivered  Jenny  to  her,  "he  told  me 
to  take  the  girl,  go  along  home  with  her,  and  make 
her  wait  upon  me."  This  is  the  only  proof  of  a  gift 
in  the  entire  record;  and  it  is  hardly  necessary  to  say 
that  such  language  would  not  constitute  an  absolute  gift 
of  the  title  of  a  slave  under  any  system  of  laws,  and 
certainly  not  under  the  North  Carolina  decisions.  Nor 
is  there  any  evidence  to  show  acts  of  ownership,  on  the 
part  of  Wm.  Spicer,  with  the  knowledge  of  Deloach,  in- 
consistent with  the  title  of  the  latter,  except  the  sale 
of  Jenny  and  her  youngest  child  Sarah,  to  which  he 
gave  his  express  assent,  doubtless  for  the  reason  that 
the  proceeds  were  to  be  invested  in  a  tract  of  land,  as 
a  home  for  his  daughter.  The  discrepancies  in  the  tes- 
timony of  Spicer  and  wife,  and  the  positive  proof  of 
numerous  witnesses  contradicting  them  in  material  points, 
satisfy  us  that  little  weight  can  be  given  to  their  state- 
ments. But,  upon  the  point  as  to  whether  the  slave 
Jenny  was  given  or  loaned,  we  have  no  hesitation  in 
saying  that  the  facts  deposed  to  by  them  constitute  only 
a  loan,  and  that  they  state  no  other  facts  inconsistent 
with  a  continuation  of  the  relation  of  bailor  and  bailee 
up  to  the  death  of  Samuel  Deloach. 

Excluding    the    depositions    of    Spicer    and    wife,  the 
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evidence  is  entirely  satisfactory  that  the  negro  Jenny 
was  received  and  held  as  a  loan.  At  least  one  wit- 
ness on  each  side  establish  the  fact  that  the  possession 
of  the  negroes  was  resumed  by  Samuel  Deloach  shortly 
before  his  death,  doubtless  for  the  purpose  of  establish- 
ing his  ownership.  The  evidence  is  conclusive  that, 
after  the  removal  to  Tennessee,  Spicer  and  wife  repeat- 
edly and  almost  invariably,  when  the  subject  was  men- 
tioned in  their  presence,  admitted  that  they  had  only  a 
life  estate.  It  is  in  proof  by  one  witness  that  he  read 
over  to  them  Deloach's  will,  including  the  clause  upon 
which  the  complainants'  rights  depend,  and  they  did  not 
deny  its  validity.  It  is,  also,  very  conclusively  shown 
that  the  fact  was  generally  known  in  Wilson  county 
that  they  had  only  a  life  interest,  and  that  George 
Smith,  who  was  a  constable  in  the  county,  was  aware 
of  the  fact  at  the  time  of  his  purchase.  In  fact  it  was 
admitted  by  counsel  that  the  defendants  could  not  pro- 
tect themselves  under  the  plea  of  a  bona  fide  purchaser 
for  value  and  without  notice,  even  if  this  were  a  case 
for  the  application  of  the  principles.  Upon  the  whole, 
we  are  very  clear  that  the  title  to  Daniel  and  Hasty 
was  in  Samuel  Deloach  at  his  death,  and,  consequently, 
that  the  legatees  in  remainder  took  a  valid  interest  under 
the  clause  quoted. 

It  is  argued  on  behalf  of  the  defendants  that  the  will 
gives  the  remainder  in  the  negroes  to  Polly  Ingram,  and 
not  to  her  heirs,  in  connection  with  the  heirs  of  Jesse 
Deloach.  No  authority  is  referred  to  in  support  of  this 
construction,  nor  can  any,  we  presume,  be  found.  The 
intention  of  the  testator  is  too  clear  to  admit  of  doubt  that 
the   remainder   should  go   equally  to  the  heirs  of  his  son 
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lind  daughter  named.  Similar  clauses  have  repeatedly  come 
before  the  Courts,  and  particularly  the  Courts  of  Korth 
Carolina,  and  have  always  been  so  construed.  BueUock  y« 
Bulloch,  2  Dev.  Eq.,  807;  Ward  v.  Stov^e^  2  lb.,  309; 
8eay  7.   Wintton,  7  Hum.,  472. 

It  waS|  also,  urged  in  argument,  th^  the  bequest 
was  not  effeotive,  inasmuch  as  it  did  not  appear  that 
either  Jessie  Deloach  or  Polly  Ingram  had  any  children 
at  the  date  of  the  will;  that  an  examination  <tf  the 
authorities  would  show,  that  whenever  the  word  heirs 
was  construed  in  such  cases,  to  mean  children,  it  would 
be  found  that  there  was  a  child  in  existence  at  the 
date  of  the  will  to  answer  the  description.  No  authority 
was  cited  to  sustain  the  distinction  suggested,  nor  do  we 
see,  that  either  in  principle  or  upon  authority,  the  ex- 
istence of  children  at  the  time  of  the  execution  of  the 
will,  is  at  all  material,  if  there  are  persons  to  answer 
the  description  when  the  bequest  is  to  take  effect  Be- 
sides, even  if  the  rule  were  as  contended  for,  it  would 
not  alter  the  result.  It  might  be  conceded,  that  in 
order  to  construe  the  word  ^^  heirs/'  as  meaning  chil- 
dren, a  child  must  be  in  existence  when  the  will  is 
made,  yet  the  only  effect  would  be,  in  the  absence  of 
such  child,  to  construe  the  word  heirs,  as  meaning  heirs 
proper  as  to  realty,  and  next  of  kin  as  to  personalty; 
and  then,  if  children  were  in  existence  when  the  be- 
quest took  effect,  they  would  take  as  such  heirs  and 
next  of  kin.  The  word  heirs,  as  was  decided  by  this 
Court  in  Ward  v.  Samders,  8  Sneed,  887-891,  "is 
flexible,  and  may  mean  next  of  kin,  or  heir  at  law, 
according  to  the  nature  of  the  property  given."  To  the 
same  effect  are    the  North   Carolina  authorities.      SimtM 
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V.  Garrotf  1  Dev.  and  Bat.  £q.,  898 ;  Bryant  y. 
Scottf  Ib«,  156*  These  aathorities  also  hold,  that  a  be- 
quest of  slaves  to  A  for  life,  i?ith  remainder  to  the 
lawful  heirs  of  B,  when  it  appears  from  the  will  that 
B  is  living,  is  tantamount  to  a  bequest  to  the  children 
of  B;  and  is  to  be  divided  among  those  who  shall  be 
in  es$e  at  the  death  of  the  first  taker.  See  also,  Jour* 
dan  V.  Oreefj  2  Dev.  Eq.,  273.  It  appears  from 
the  will  of  Samuel  Deloach,  that  both  Jesse  Deloach 
and  Polly  Ingram  were  then  living,  for  specific  bequests 
are  given  to  each.  It  is,  also,  now  definitely  settled  in 
that  State,  after  some  conflict  among  the  cases,  that  in 
a  bequest,  as  in  this  cause,  to  the  heirs  of  two 
persons,  the  persons  answering  the  description  when  the 
bequest  takes  efiect,  take  per  capita^  and  not  per  itirpes. 
Bryant  y.  Scott^  1  Dev.  and  Bat.  Eq.,  156;  Ward 
V.  StQwe^  2  Dev.  Eq.,  509.  These  conclusions  are 
in  consonance*  with  general  rules  of  construction,  and 
with  our  own  cases. 

There  remains  only  one  point  to  be  disposed  of.  It 
is  insisted,  that  the  relief  granted  in  this  ease  can  only 
extend  to  the  complainants,  and  cannot  include  the  defend- 
ants, the  heirs  of  Jesse  Deloach.  We  do  not  think  so.  It 
is  the  settled  law  of  the  Court  of  Chancery,  that  a 
decree  may  be  made  between  co-defendants,  grounded 
upon  the  pleadings  and  proof  between  the  complainant 
and  defendants,  and  founded  upon,  and  connected  with 
the  subject  matter  in  litigation  between  the  complainant 
and  one  or  more  of  the  defendants;  and  it  is  the  con- 
stant practice  of  the  Court  to  make  such  decrees,  to 
prevent  multiplicity  of  suits.  Chumley  v.  Dunuanay  and 
otheriy  2  Sch.   and  Lef.,   710;  EllioU  v.  Petty  1  Paige, 
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•268;  Gentry  v.  Gentry,  1  Sneed,  87.  The  fact  that 
the  defendants,  on  whose  behalf  the  decree  is  sought, 
have  been  brought  before  the  Court  by  publication,  can 
make  no  difference.  The  mode  in  which  parties  are 
brought  into  Court,  is  regulated  by  the  law  of  every 
country,  and  within  the  territorial  jurisdiction  of  that 
country,  the  decree  will  be  effectual.  Whatever  may  be 
the  extra-territorial  effect  of  the  decree,  the  parties  who 
are  actually,  in  the  eye  of  the  law,  in  Court,  must 
have  their  rights  acted  upon.  This  is  more  particularly 
the  case  when,  as  in  the  present  instance,  the  defend- 
ants are  jointly  interested  with  the  complainants  in  per- 
sonal property,  the  subject  matter  of  the  litigation.  The 
original  defendants  very  properly  objected  to  the  want  of 
proper  parties,  because  the  heirs  of  Jesse  Deloach  were 
not  before  the  Court,  and  they  cannot  now  be  heard  to 
say  that  the  rights  of  these  parties,  brought  in  at  their 
own  instance,  shall  not  be  acted  upon. 

It  is  suggested  that  the  heirs  of  Jesse  Deloach  may 
have  renounced  their  right  under  their  grandfather's  will 
to  these  negroes,  or  may  not  now  choose  to  claim  them. 
If  the  renunciation  referred  to,  had  been  made,  the  de- 
fendants in  possession  of  the  negroes,  were  at  liberty  to 
shew  it,  and  would  have  had  all  the  benefit,  as  upon  a 
personal  service  of  process  upon  the  children  of  Jesse 
Deloach.  If  the  said  children  decline  to  come  forward 
and  take  any  benefit  under  this  decree,  it  will  unques- 
tionably inure  to  the  benefit  of  their  co-defendants.  The 
complainants  are  only  entitled  with  the  children  of  Jesse 
Deloach,  to  an  equal  division  per  capitaj  of  the  negroes. 
If  any  child  declmes  or  fails  to  take  his  share,  it  will 
remain  with  the  defendants  now   in  possession.      It    ap- 
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pears  from  the  amended  bill  of  the  complainants,  filed 
to  bring  the  heirs  of  Je^se  Deloach  before  the  Court, 
that  all  of  these  heirs  are  probably  not  named.  Under 
the  constrnction  put  upon  this  will  in  the  Chancellor's 
decree,  and  in  this  opinion,  it  is  not  possible  to  ascer- 
tain the  precise  interest  of  the  complainants,  without 
first  ascertaining  the  number  of  the  heirs  of  Jesse  De- 
loach  entitled  to  take  at  the  death  of  the  tenants  for 
life.  In  this  view,  it  will  be  necessary  to  modify  the 
decree  of  the  Chancellor,  and  remand  the  cause  for  fur- 
ther proceedings. 

The  children  of  Jesse  Deloach  and  Polly  Ingram, 
living  at  the  death  of  the  last  surviving  of  the  tenants 
for  life,  will  take  the  slaves  in  dispute  per  capita.  They 
will  be  entitled  to  a  division  of  the  slaves,  if  it  can  be 
made  among  them.  If  not,  the  parties  would  be  entitled 
to  a  sale  for  division.  Should  the  children  of  Jesse 
Deloach  fail  to  come  forward  and  claim  their  share  of  the 
negroes,  and  should  a  division  of  the  negroes  be  imprac- 
ticable, we  think  it  would  be  proper  and  just  to  ascer- 
tain, by  reference  to  the  master,  the  interest  of  the 
complainants  in  the  negroes  held,  by  each  of  the  de- 
fendants, and  to  allow  such  defendant  to  pay  the  same 
into  Court,  or  secure  the  same  to  be  paid  in  such  time 
as  might  be  deemed  reasonable,  and  to  vest  the  defend- 
ants with  a  good  title  to  the  interests  thus  paid  for. 
The  defendants  in  possession  of  the  slaves,  must  account 
for  hire  since  the  complainants'  rights  accrued,  upon 
the  principles  here  laid  down,  all  proper  allowances  for 
taxes,  medical  bills,  &;c.,  being  made  them.  The  entire 
costs  of  the  cause  will  be  paid  out  of  the  hire  as 
aforesaid,  the  appellants  and  their  sureties,  in  the  mean- 
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time,  paying  the  costs  of  this  Court,  for  which  they 
shall  be  allowed  a  credit  in  taking  the  account  ordered. 
With  these  modifications,  the  decree  of  the  Chancellor  is 
affirmed. 


Morgan  &;  Co.  v.  J.  L.  Coopbr. 

Stayor.  Written  auihorify  to  the  juetiee.  Estoppel  by  deed.  If  a  party 
authorize  a  justice  to  enter  his  name  as  stayor  to  certain  judgments, 
by  an  informal  instrument  of  writing  which  does  not  bind  him,  but 
at  the  same  time  accepts  a  mortgage  from  the  judgment  debtor  to  in- 
demnify him  as  such  stayor,  he  is  estopped  by  the  recitals  of  the  deed 
to  deny  his  liability. 


FROM  BEDFORD. 


The  execntions  against  Cooper,  the  stayor,  were 
quashed  by  Davidson,  the  presiding  Judge,  at  the  Au- 
gust Term,   1858.     The  plaintiffs  appealed. 

WisBNER  and  Tillman,  for  the  plaintiffis- 

E.    CooPRR,   E.   A.   Keebls  and  Bucsanan,  for  the 

defendant. 

McKiNNEr,  J.,  delivered  the  opinion  of  the  Court. 

On  the  1st  of  July,  1857,  the  plaintiffs  recovered 
seven  different  judgments  against  Wood  and  Hart,  before 
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a  jiiBtice  of  Bedford  county,  amonnting,  in  the  aggregate, 
to  upwards  of  fourteen  hundred  dollars.  The  name  of 
Cooper,  the  defendant,  was  entered  as  itaycTf  by  the 
justice,  under  authority  of  the  following  instrument,  ad- 
dressed to  said  justice : 
«Mr.  F.  B.  Price, 

"Sir: — ^You  will  enter  my  name  as  stay  of  execu- 
tions on  five  judgments  that  Morgan  &;  Go.  obtained 
before  you,  on  the  1st  day  of  July,  against  Wood  & 
Hart,  for  some  eight  or  nine  hundred  dollars,  and  costs 
of  suits.     This  8d  day  of  July,   1857. 

"J.  L.  COOPER,  [SEAL.]" 

On  the  day  following  the  date  of  said  paper,  4th  of 
Jtdy,  Cooper  took  from  Wood,  one  of  the  iBrm  of  Wood 
&  Hart,  a  conveyance  for  land  and  negroes,  in  the 
nature  of  a  mortgage.  The  conveyance  is  made  to 
Cooper  himself,  with  a  power  of  sale,  and  an  unlimited 
discretion  to  dispose  of  the  property,  publicly  or  pri- 
vately, on  such  terms,  and  at  such  time,  as  he  may 
think  best  to  meet  the  payment  of  the  debts  and  judg- 
ments therein  specified,  for  which  Cooper  had  become 
liable  as  surety  and  stayor  for  Wood  &;  Hart,  or  one 
of  them.  And  among  other  debts  specified,  is  the  fol- 
lowing: "also,  one  judgment  in  favor  of  Morgan  &  Co., 
of  Nashville,  Tennessee,  given  1st  day  of  July,  1857, 
for  91468.00,  judgment  against  Wood  &;  Hart,  and  gtayed 
by  said  J.  L.   Cooper." 

Before  entering  the  name  of  Cooper  as  stayor,  the 
foregoing  paper  was  altered,  so  as  to  insert  the  word 
ieven  instead  of  five^  and  by  adding  the  words,  "or 
more,'*  before  the  word  dollars.     The  proof  is  not  suffi- 
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cient  to  establiflh,  that  the  alterations  were  made  by 
Cooper,  or  by  his  authority. 

After  the  expiration  of  the  $tayy  executions  were 
issued  on  the  several  judgments;  and  thereupon,  Coq^er 
applied,  by  certiorari^  to  hare  them  brought  up  into  the 
Circuit  Court  to  be  quashed,  on  the  ground  that,  by 
force  of  the  foregoing  paper,  he  was  not  legally  bound 
as  stayor. 

The  Circuit  Judge  held  that  he  was  not  bound,  and 
quashed  the  executions;  and  the  plaintiffs  appealed  in 
error. 

The  legal  effect  of  the  deed  of  the  4th  of  July 
out  of  view,  the  judgment  would  be  unquestionably  cor- 
rect. The  paper  upon  which  the  justice  acted,  is,  in 
its  original  form,  insufficient  to  have  authorized  the  jus- 
tice to  enter  the  name  of  Cooper  as  stayor;  and  even 
if  sufficient  as  altered,  it  could  not  be  regarded  as 
binding  on  Cooper,  upon  the  proof  in  the  record,  it  not 
appearing  that  the  alterations  were  with  his  knowledge, 
or  by  his  authority. 

But  the  fact  of  his  taking  the  deed,  on  the  day 
after  his  name  had  been  entered  as  stayor,  wholly 
changes  the  complexion  of  the  case   in  our  view. 

He  is  a  party  to  the  deed.  It  was  made  to  him,  as 
well  for  his  own  indemnity,  as  for  the  security  of  the 
debts;  and  he  is,  by  implication,  constituted  a  trustee 
for  the  creditors.  By  the  recitals  of  the  deed  he  is 
estopped  to  deny  his  liability  as  stayor,  for  the  fact  is 
expressly  recited  in  the  deed.  True,  the  description  of 
the  several  judgments  is  not  specific.  The  amounts  are 
aggregated,  and  for  the  gross  sum,  as  one  judgment,  in 
favor  of  Morgan  &  Co.,   against  Wood  &  Hart,  obtained 
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on  the  Ist  of  Jaly,  1857.  The  defendant,  Cooper,  is 
indemnified  as  the  stayor.  The  want  of  a  more  minute 
description  of  the  judgments  in  the  deed,  is  no  objection. 
The  description  is  amply  snflBcient,  in  the  absence  of  any 
proof  of  other  judgments,  between  the  same  parties,  on 
the  same  day,  to  demonstrate,  to  a  moral  certainly,  tiiat 
the  debt  provided  for  in  the  deed,  is  the  same  debt 
evidenced  by  the  several  judgments.  The  description  in 
the  deed  is  ample  to  enable  the  defendant  to  avail 
himself  of  the  stipulated  indemnity,  in  the  event  of  his 
having,  as  stayor,  to  discharge  the  judgments.  To  hold 
him  to  his  liability,  therefore,  is  only  to  give  effect  to  his 
undertaking,  in  the  sense  in  whidi  he  himself  intended  it 
should  nave  effect ;  of  this  he  cannot  justly  complain. 
And  we  do  so  upon  the  principle,  that  the  deed  creates 
an  estoppel  upon  him,  to  gainsay  his  liability  as  stayor. 
To  hold  otherwise  would  be,  as  it  seems  to  us,  to  trifle^ 
with  the  administration  of  justice. 

The  judgment  will  be  reversed,  and  the  petition  and 
supersedeas  dismissed.  And  under  the  Code,  ^  3137,. 
8188,  judgment  will  be  rendered  here  in  favor  of  the 
plaintiffs,  as  therein  provided. 


&AMUM  Scott  v.  Thb  Statk. 

1.     GftiiOBAL  Ljlw.    JUeogmzanee,    Judgnunt  when  joint.    The  judg- 
ment upon  a  recognizance  for  the  appearance  of  a  party  charged  with 
a  crime,  must  pursue  the  teraus  of  the  defendant's  undertaking.    If^ 
therefore,  the  reoognisa&ce  entered  into  bj  the  defendant  and  hit  m^ 
28 
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curities,  is  joint  and  several,  the  State  is  entitled  to  but  one  judgment 
for  the  penalty  thereof.  It  is  error  to  render  separate  judgments 
against  the  defendant  and  each  one  of  his  ball. 

Same.  Pleading,  Demurrer,  If  several  judgments  are  rendered 
upon  a  recognizance,  when  there  should  be  but  one,  and  separate 
writs  of  scire  facias  are  issued  on  said  judgments,  the  question  as  to 
the  power  of  the  Court  to  render  more  than  one  judgment  for  the 
3)enalty,  may  be  raised  by  demurrer. 

Question  Bxs-bbyzd.  The  record  does  not  raise  the  questions, 
whether  a  satisfaction  of  one  of  the  judgments  would  preclude  the 
State  from  enforcing  satisfaction  of  any  of  the  others ;  and  whether 
the  night  of  oontribntion  between  the  bail  exists,  in  case  one  should 
be  subjected  to  satisfaction  of  the  entire  penalty,  or  a. greater  amount 
than  hb  equal  portion,  and  they  are  left  undecided. 


FBOM  CAKNON. 


Final  judgment  was  rendered  against  the  defendant, 
at  the  June  Term,  1858,  Davidson,  J.,  presiding.  He 
appealed  in  error. 

J,  S.  Bribn,  for  the  plaintiff  in  error. 

Snbbd,  Attorney  General,  for  the  State* 

McEiNNET,  J.,  delivered  the  opinion  of  the  Courti 

At  the  February  Term,  1867,  of  the  Circuit  Court 
of  Cannon,  the  plaintiff  in  error,  with  two  others,  en- 
tered into  a  recognisance  ^^in  the  sum  of  four  thousand 
dollars,  jointly  and  aeveraUy  to  be  levied,"  &c.,  for  the 
appearance  of  John  Stovall,  at  the  ensuing  June  Term 
•of  said  Court,  to  answer  a  criminal  charge  of  which  he 
stood  indicted  in  said  Court.     The  defendant  failed  to  ap- 
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pear  at  the  term  to  'which  he  was  bound,  and  judgments 
nisi  were  entered  up  severally  against  him  and  his  bail; 
that  is,  a  separate  judgment  for  the  penalty  of  '^four 
thousand  dollars,"  was  rendered  against  the  defendant, 
Stovall,  and  against  each  one  of  the  three  persons  who 
were  bound  for  his  appearance.  Consequently,  instead 
of  one  judgment  for  die  penalty  of  $4000.00,  "to  be 
levied  of  their  respective  goods,  chattels,  lands  and  tene- 
ments," four  distinct  judgments,  each  for  the  entire 
penalty  of  the  recognizance,  have  been  obtained,  and  for 
the  full  satisfaction  of  which,  each  one  is  made  sepa- 
rately liable.  Separate  writs  of  Beire  faeia9  issued,  to 
which  the  bail  severally  demurred,  and  on  argument,  the 
demurrers  were  overruled.  A  plea  of  nul  tiel  record 
was  then  put  in,  and  found  against  the  defendants;  and 
final  judgment  rendered.  From  which  an  appeal  in  error 
was  prosecuted  to  this  Court. 

The  question  as  to  the  regularity  of  the  proceedings, 
was  sufficiently  raised  by  the  demurrer;  and  in  render- 
ing judgment  thereon,  we  think  the  Court  erred.  It  is 
too  clear,  we  think,  to  admit  of  doubt,  that  the  State 
was  entitled  to  but  one  judgment  for  the  penalty  of  the 
recogniasance,  which  judgment  ought  to  have  pursued  the 
terms  of  the  defendants'  undertaking ;  that  is,  the  re- 
covery should  have  been  against  them  jointly  and  sever- 
ally, to  be  levied  of  their  respective  goods,  &;c. 

But  it  is  said,  that  upon  a  joint  and  several  judg- 
ment for  the  penalty,  each  one  was  liable  individually, 
to  the  satisfaction  thereof;  and  this  being  so,  the  error 
of  rendering  several  judgments,  if  it  be  an  error  at  all, 
is  one   of  farm  rather  than  substance. 

The  demurrer  raises  the    question,  as    to    the    power 


436  NASHVILLE : 


James  Allen  v.  James  H.  TVood. 


of  the  Court  to  render  more  than  one  jadgment  for  the 
penalty,  and  this  cannot  be  treated  aa  mere  matter  of 
form.  Nor  would  the  suggestion,  if  correct,,  that  a  sat- 
isfaction of  one  of  the  judgmenta  would  prechide  the 
State  from  enforcing  satisfaction  of  aoj  of  the  otheo^^ 
obviate  the  objection;  though,  upon  this  qoeptipn,  as  ii  ia 
not  presented  b;  the  i^ecord,  we  ezpcess  no.  opinioiji, 
Neither  will  we,  for  the  same  reason,  consider  the  ques- 
tion as  to  the  right  of  contribution  between  the  bail,  in 
case  one  should  be  subjected  to  satisfaction  of  the  entire 
penalty,  or  a  greater  amount  than  his.  equal  proportion. 

We  rest  our  decision  upon  the  ground  of  want  of 
authority  in  the  Court  to  render  several  judgments  upon 
the  recognizance  in  question. 

In  this  riew  of  the  case,  the  judgni^nt  must  be  re- 
versed, and  the  demurrer,  sustained. 


Jambs  Allbk  v.  Jambs  H.  Woon. 


1.  Appsal.  Effect  qf.  Upon  an  appeal  from  a  justice's  judgment,  tBe 
cause  is  not  before  the  Circuit  Court  for  revision,  as  on  a  writ  of 
error,  but  for  trial  de  novo  upon  tl^e  merits,  and  regardless  of.  defects 
in  the  judgment  of  the  justice,  the  Court  should  proceed  to  hear  the 
case,  and  render  judgment  according  to  the  merits. 

2.  Summary  Fbockxdivgs.  Judgment  Accommodation  endoratr. 
Aat  of  1866,  cA.  7&    By  the  apt  of  1666,  oh.  76,  the  remedy  by  motion 
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te  given  only  in  fltyor  of  an  acdommodation  ehdorter,  tnd  a  judgment 
by  motion,  under  that  act,  is  defective  unless  it  shows  that  the  plain- 
tiff is  an  cLccominodaium  endorser. 


FROM  CANKOK. 


The  justice  rendered  ii  judgihiE^nt  fe^  i(9&.54,  upoii 
motion,  in  favor  of  the  plaintiff.  The  defendant  appealed 
to  the  Circuit  Court,  Davidson,  J.,  presiding,  where, 
upon  motion,  the  justice's  judgment  was  quashed.  The 
plaintiff  appealed  in  error  to   this  Court. 

O.  W.  Thompson,  for  the  plaintiff. 

J.  S.  Bbibn,  for  the  defendant. 

MoEiNNBTi  J.,  delivered  the  opinion  of  the  Court. 

This  trfts  ^  motion  fdf  judglhent,  before  it  justice,  by 
Alien,  for  money  paid  "as  endorser"  of  the  defendant. 
The  justice  tendered  judgment  fot  the  plaintiff  for  9^0.54, 
from  which  there  was  an  appeal. 

In  the  Circuit  Courl^  the  defendant  entered  a  motion 
to  quash  the  justice's  judgment^  which,  on  argument,  was 
made  absolute,  and  the  case  dismissed. 

In  this  the  Court  erred.  The  judgment  of  the  justice 
is  obviously  defective  in  net  showing  that  the  plaintiff  was 
an  aeeommodation  endorser  of  the  defendant;  as  it  is  only 
in  favor  of  an  accommodation  endorser  that  the  motion  is 
given  by  the  act  of  1856,  ch.  75. 

But  whether  the  justice's  judgment  wad  sufficient, 
either  as  regards  its  form  or  substance,  was  not  the 
question  for  the  Court  Oft  the  appeal. 
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The  case  was  before  the  Court  not  for  reyisioBi  as  on 
a  writ  of  error^  but  for  trial  de  novo  on  the  merits;  and, 
regardless  of  the  defects  in  the  justice's  judgment,  the 
Court  should  have  proceeded  to  hear  the  case,  and  render 
judgment  according  to  the  merits. 

The  judgment  will  be  reversed,  and  the  case  be  re- 
manded for  hearing  on  the  proof. 


Jambs  Allek  v.  Jambs  H.  Wood. 

Certiobari  and  S1TFSBSXDJEA8.  Dismisaal  of  the  petition.  Judgment 
for  12}  per  cent  intereet  Code,  {  8187.  Upon  the  diswiiiwal  of  the 
petition  for  writs  of  certiorari  and  euperaedeas^  in  which  the  Judg- 
ment of  the  Justice  is  complained  of,  and  errors  therein  songht  to  be 
corrected,  the  plaintiff  is  entitled,  under  {  8187  of  the  Code,  to  a 
Judgment  against  the  defendant  and  his  surety  to  the  prosecution 
bond  for  the  amount  of  the  Justice's  Judgment,  with  interest,  at  the 
rate  of  12}  per  cent,  per  annum,  from  its  date,  and  costs. 


FROM  CAKKOK. 


At  the  October  Term,  18689  Davidson,  J.,  presiding, 
the  petition  was  dismissed,  and  judgment  rendered  for 
the  costs.  The  Court  refused  to  render  judgment  for 
the  debt,  but  awarded  a  procedendo  to  the  justice.  The 
plaintiff  appealed. 

G.  W.  Thompson,  for  the  plaintiff. 
J.  S.  Bribn,  for  the  defendant. 
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WRieHT,  J.,  delivered  the  opinion  of  the  Court. 

The  Circuit  Court  dismissed  the  petition  for  writs  of 
certiorari  and  Bupersedeas  in  this  cause,  and  rendered 
judgment  against  the  petitioner,  Wood,  and  his  security 
in  the  certiorari  bond  for  costs;  but  refused  to  give  a 
judgment  for  the  plaintiff's  debt,  and  awarded  a  proce- 
dtiido  to  the  justice  of  the  peace  to  issue  execution 
upon  the  judgment  before  him  in  favor  of  the  plaintiff. 

This  was  error.  It  is  obvious  here,  from  the  state- 
ment in  the  petition,  that  this  is  not  a  case  where  the 
judgment  before  the  justice  of  the  peace  is  not  com- 
plained of,  and  the  relief  is  sought  alone  from  an  unjust 
and  illegal  execution  of  it,  as  was  the  cases  of  Kincaid 
v.  Morrisj  10  Yer.,  252,  and  Sdde  v.  Cowan^  1  Sneed, 
290.  Here  the  judgment  before  the  justice  of  the 
peace  is  complained  of,  and  the  writs  of  certiorari  and 
supereedeae  are  substituted  for  an  appeal.  The  petition 
not  only  asks  that  the  execution  issued  by  the  justice 
may  be  removed  into  the  Circuit  Court  and  quashed, 
but  also  that  the  entire  proceedings  had  before  him  may 
be  removed,  and  a  new  trial  had,  and  justice  done  the 
petitioner. 

No  other  meaning  can  be  given  the  petition  than  that 
the  object  of  the  removal  of  the  cause  to  the  Circuit 
Court  was  to  correct  the  errors  in  the  judgment  and 
proceedings  of  the  justice  by  a  trial  upon  the  merits. 

It  is  true  it  is  alleged  in  the  petition  by  the  de- 
fendant that  he  appealed  from  the  justice's  judgment 
within  the  two  days,  and  gave  bond  according  to  law, 
as  he  is  advised;  yet  we  simply  understand  this  as  a 
reason  why  he  has  a  right  to  substitute  the  writ  of  cer- 
tiorari  for  the  appeal. 
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The  plaintiff,  therefore,  was,  under  the  8187th  section 
of  the  Code  of  Tennessee,  entitled  to  a  judgment  in  the 
Circuit  Conrt  against  the  defendant  and  his  surety  to 
the  prosecution  bond  for  the  amount  of  the  justice's 
judgment,  with  interest  at  the  rate  of  12}  per  cent, 
per  annum  from  its  date,  and  costs.  Kincaid  v.  Morri»^ 
10  Yer.,  252;  Roger9  v.  Ferrell,  10  Yen,  264;  BuH  v. 
Davidson^  5  Hum.,  426 ;  Janei  v.  WiUiam%j  2  Swan,  105. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
and  the  proper  judgment  given  here  for  the  plaintiff. 


Lanieb  &  Brothbr  r.  Thos.  G.  Sullita^* 


CXBTIOBAKX.  CauH  wtut  h^  brought  up  to  the  next  term  of  th$  CSreuU 
Court,  A  petition  for  a  writ  of  certiorari  to  remove  a  cause  fW>m  be- 
fore a  justice  of  the  peace  to  the  Circuit  Court,  must  be  filed  before 
the  next  term  of  the  Court  after  the  rendition  of  the  Justice's  Judg- 
ment, and  the  cause  brought  up  to  that  term,  or  a  sufficient  reason 
shown  for  not  doing  so. 


PBOM  CAK^OV* 


The  motion  to  disnuss  the  petition  was    overruled  by 
his  honor,  Judge  Davidson;   and  the  plaintiffs  appealed* 

Thompson,  for  the  plaintiffs* 

M.  M.  Brisn  and  Fabk,  for  the  defendant. 
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The  plamtiff^  on  the  5th  of  Atigast^  1854,  j'ecovered 
tiro  JQcl^ents  b^ore  a  jnstioe  of  the  peaee  for  the 
county  of  Cannon,  one  against  Thos.  G.  Sdliyan,  for 
f51.40,  and  the  otbor  againet  him  n^ad  one  Sichtfrdson, 
for  I186J8. 

They  were  stayed  by  Vance  and  Qimter. 

On  the  14th  of  May,  1856^  SuUiyan  filed  his  peti- 
tion, and  obtained  from  a  Circuit  Judge,  writs  of  ^ertio- 
rati  and  supersedeas^  to  remove  said  causes,  so  far  as 
he  was  concerned,  into  the  Circuit  Court  of  said  county, 
to  the  end,   that  a  new  trial  might  be  had. 

In  his  petition  he  stated,  that  he  did  not  owe  the 
plaintiffs,  and  when  notified  to  attend  the  trial  he  did 
80,  but  the  attorney  of  the  plaintiffs  continued  the  cases 
several  times,  the  last  continuance  being  to  the  day  on 
which  the  judgments  were  rendered;  and  that  he  at- 
tended on  each  of  these  days,  and  that  the  justica,  on 
the  day  the  judgments  were  rendered,  being .  absent,  he 
went  home,  and  ^  did  not  see  him  until  about  a  week 
afterwards,  when  he  informed  him  they  had  been  stayed 
by  Bichardson,  whose  debts  they  were;  and  petitioner 
supposed  he  was  elear  of  them,  and  did  not  learn  that 
judgments  were  rendered  against  him,  until  it  was  too 
late  to  appeal;  and  that  a  few  days  before  filing  his 
petition,  a  levy  had  been  made  on  his  property,  under 
executions  issued  on  said  judgments. 

He  gave  no  reason  whatever,  why  he  did  not  file 
his  petition,  and  have  the  causes  removed  to  the  next 
term  of  the  Circuit  Court,  after  the  rendition  of  the 
judgments. 
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At  the  Juno  Term,  1865,  of  the  Circuit  Court  of 
Cannon  county,  being  the  first  term  after  the  filing  of 
the  petition,  the  plaintiffs  moved  the  Court  to  dismiss 
the  petition,  which  motion  was  overruled  by  the  Circuit 
Court. 

This  was  error.  The  petition  should  have  been  dis- 
missed, because  not  brought  to  the  next  term  of  the 
Circuit  Court  .after  the  judgments  were  rendered.  John- 
son ^  Fenner  v.   Debenyy  10   Hum.,  489. 

Judgment  reversed. 


Patrick  Fay  v.  Robert  N.  Jones  et  ah 


1.  Chancsby  Pleading.  Demurrer,  Original  and  amended  biU,  11 
a  demurrer  is  too  broad  it  loses  its  effect.  Hence,  if  a  general  de- 
murrer  is  filed  to  an  original  and  amended  bill,  and  the  original  is 
defective  and  demurrable,  yet  the  amended  bill  is  not,  the  demurrer 
will  not  be  sustained  as  to  either. 

2.  Same.  Same.  Bill  mulHfarioue,  Objection  to  a  bill  because  it  is 
multifarious,  can  be  taken  only  by  special  demurrer. 

8.  Same.  Same,  Attachment  Acts  of  1886  and  1848.  If  an  attach- 
ment bill  is  filed,  and  no  one  of  the  grounds  for  an  attachment  em- 
braced within  the  provisions  of  the  attachment  laws,  is  alleged,  it  will 
be  dismissed  upon  demurrer. 

i 

4.  Fraudulemt  Conyeyakces.  Judgment  not  neceseary  before  filing  a 
HU.    Act  of  1862,  ch.  805,  {  10.    By  the  act  of  1862,  ch.  865,  {  10,  a 
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creditor,  whether  he  has  a  judgment  or  noi,  may  file  a  billu)  set  aside 
a  fraudulent  conveyance,  and  have  satisfaction  of  his  debt  out  of  the 
property  conveyed. 


FBOM  SEDFORD. 


At  the  February  Term,  1858,  Chancellor  Rimby 
dismisBed  the  original  and  amended  bills,  upon  demurrer. 
The  complainant  appealed. 

E.  A.  Ebbble,  for  the  complainant. 

W.  H.  WiSENBR,  for  the  defendants. 

Wbight,  J.,  delivered  the   opinion  of  the   Court. 

The  Chancellor  dismissed  the  bill  upon  demurrer,  and 
the  question  is,  whether  his  decree  can  be   maintained  ? 

We  shall  treat  the  bill  and  amended  bill  as  one, 
because  they  were  filed  at  the  same  time,  and  the 
Chancellor's  decree  is  upon  both,  and  so  we  suppose  the 
demurrer  was  intended. 

So  far  as  the  complainant  seeks  relief,  as  the  surety 
or  Btayor  of  Jones,  the  bill  is  demurrable,  because  it 
made  no  case  for  the  issuance  of  an  attachment  under 
the  acts  of  1836  and  1848. 

Jones  is  shown  to  be  a  citizen  of  Bedford  county, 
and  it  is  not  alleged  that  he  is  about  to  remove,  or 
any  other  cause  for  an  attachment  stated. 

If,  therefore,  the  demurrer  had  been  confined  to  this 
part  of  the  bill,  it  would  have  been  well  taken. 
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Bnt  this  wad  not  tbe  '«a9r^.  It  »  a  general  denmrrer 
to  the  whole  lUL  And  it  appears  that  the  defendant, 
Jones,  is  indebted  to  complainant  in  the  sum  of  9^380.00, 
and  it  is  alleged,  that  he  had  made  a  fraudulent  convey- 
ance of  fifty-two  acres  of  la&d  to  the  defendants,  Brome 
and  Jett,  to  hindet  and  del^iy  his  creditors;  and  the  bill 
seeks  a  sale  of  this  land,  as  well  to  pay  ihu  debtj  as 
complainant^s  tiabilitieSy  as  surety  and  stayar. 

As  a  creditor^  whether  in  judgment  or  not,  the  bill 
was  maintainable  by  complainant,  under  the  act  of  1852, 
ch*  365,  sec  10;  and  the  demurrer  being  too  broad, 
lost  its  efiect  upoH  every  |)art  of  the  \)ill.  Stoi-y*^  Eq. 
PL,   §  448, 

But  it  is  said  the  bill  is  teultifarioiis,  because  it  also 
seeks  to  subject  Jones'  interest  in  another  tract  of  land, 
but  we  do  libt  think  this  is  so,  under  the  rule  laid 
down  in  Johnson  v.   Brown  et  al.^  2  Hum.,  827. 

But  if  it  were^  w«  l^prehend  the  objection  Could 
only  be  tiAen  by  special  demurrei-^  Stofy'^  Eq.  Pl.^ 
k  455. 

We  reverse  the  decree,  overrule  the  demurrer^  and 
remaad  the  cause^  that  defendants  may  answer. 


B.  J.  Vadbn,  Adm'r,  &c.  v.  Ann  Vadkn  et  dL 

1.  Trust  and  TaudTtK.  Tknani  for  lift  quasi  trustee,  A  tenant  for 
life  18  a  quasi  trustee  for  the  remunderman,  but  is  not  so  in  the 
sense  of  a  pure  trust,  as  a  personal  representative,  guardian,  &c.  In 
cases  of  pure  traste  the  fUnd  is  held  solely  for  the  benefit  of  the  cestui 
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que  tru^t  But  a  tenant  for  \iU  hsA  &  limited  inter^t  in  t&e  fund, 
with  a  right  to  use  and  enjoy  the  profits  of  it  without  accounting  for 
the  same  to  any  person. 

2.  Life  Estatb.  Remainder.  BighU  of  tenant  f&r  lift  and  remain- 
derman. If  a  fund  be  given  to  a  person  for  life,  with  remainder  over 
to  another,  the  tenant  for  life  has  the  right  to  use  and  employ  said 
fUnd  in  any  way  he  chooses,  if  he  does  not  endanger  its  safety. 

3.  Same.  Same.  Same.  If  the  tenant  for  life  vest  the  Aind  in  the 
purchase  of  slaves  oc  other  property,  the  title,  vests  absolutely  in  hin^. 
The  remainderman  has  no  right  to,  or  interest  in  the  property,  except 
so  far  as  it  may  be  held,  upon  a  bill  for  that  purpose,  as  a  security  for 
the  fund. 

4.  Samk.  Same,  Same.  lUuatraiUm  of  iKe  prineiple.  A  fVind  was 
bequeathed  to  A.  for  li^  with  remainder  to  B.  4-  purchased  a  negro 
girl  with  a  portion  of  the  fUnd  thus  bequeathed.  A.  afterwards  inter- 
married with  D.  Upon  the  death  of  D.,  his  administrator  claimed  the 
negro  and  increase  as  the  property  of  the  estate.  The  remaind^rnaan 
claimed  the  right  to  elect  whether  he  would  take  the  slaves  or  th^ 
fund.  It  is  hold,  that  the  title  to  the  slave  vested  absolutely  in  A., 
and,  upon  her  marriage  with  B^  the  title  passed  to  him  by.  operation 
of  law,  and  upon  his  death  to  his  administrator ;  that  the  remaihder- 
man  had  no  right  to,  or  interest  in  the'  slaves.  All  that  he  could 
demand  would  be  the  eorpits  of  the  ftind  at  the  death  of  the  tenant 
for  life. 

o.  Will.  (iueaHon  reeerved.  If  a  nuncupative  will  is  admitt^  to 
probate,  although  not  executed  according  to  the  requirements  of  the 
act  of  1784,  can  it  be  disregarded  in  a  proceeding  in  another  Court? 
Or  shall  it  be  held  as  a  matter  adjudged  and  settled  by  competent 
authority,  not  subject  to  re-examination  at  any  time,  but  by  the  statu* 
tory  mode  of  calling  for  a  re-probate  in  solemn  form,  and  a  trial  upon 
an  issue  of  deviaavUvH  tionf 


FROM  SMITE. 


This  cause  was  heard  upon  original  and  cross-bills, 
before  Chancellor  Biblby,  at  the  February  Term,  1858. 
The  complainants  in  the  cross-bill,  and  Apn  Yaden,  a 
defendant  in  the  original  bill,  appealed. 
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Sam'l  M.  Fits  and  Jordan  Stores,  for  the  admins- 
trator. 

J.  B.  MooRES  and  J.  C.  Guild,  for  the  appellants. 
Caruthers,  J.,  delivered  the  opinion  of  the  Court 

The  original  bill  was  filed  by  Benjamin  J.  Vaden, 
administrator  of  his  father,  Lodwick  Vaden,  to  obtain 
the  possession  of  about  sixteen  slaves,  as  a  part  of  the 
estate,  from  Ann  Vaden,  the  widow,  who  sets  up  a 
claim  to  them  for  her  life,  and  the  remainder  in  her 
sister,  Elizabeth  McCrary,  and  Polly  Johns,  the  sister  of 
her  first  husband,  under  his  nuncupative  will.  So  she 
denies  that  they  were  the  property  of  her  late  husband, 
or  are  now  a  part  of  the  assets  to  which  complainant 
is  entitled. 

The  cross-bill  is  filed  to  set  up  and  have  protected 
this  remainder  right. 

The  Chancellor  sustained  the  claim  of  the  adminis- 
trator, and  dismissed  the  cross-bill.  The  facts  are  as 
follows : 

Isaac  Johns,  the  first  husband  of  Ann,  died  without 
children,  in  1809.  His  widow,  the  said  Ann,  took  pos- 
session of  and  claimed  his  personal  estate,  or  its  pro- 
ceeds, of  the  amount  of  eight  or  ten  hundred  dollars, 
under  £  nuncupative  will,  in  her  favor  for  life,  and  then 
to  her  youngest  sister  and  his^  equally,  in  remainder. 
In  1810,  she  married  Jonathan  Key,  of  North  Carolina, 
tmd  moved  there  with  him.  They  returned  in  1812, 
and '  settled  in  Smith  county,  bringing  with  them  the 
negro  girl  Esther,  then  very  young,  of  whom  all  the 
slaves  in  controversy  are  the  issue.      She  was  bought  in 
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North  Carolina  for  about  9275,  with  a  part  of  the 
money  derived  from  the  Johns'  estate,  and  title  by  bill 
of  sale,  in  the  usual  form,  made  to  the  said  Ann  in  her 
own  name,  but  without  restrictions  or  limitations  over. 

Jonathan  Key  made  his  will  in  1826,  and  the  same 
was  admitted  to  probate  at  the  February  Term,  1828, 
of  Smith  County  Court.  He  had  a  number  of  children 
by  a  former  wife,  but  none  by  the  last.  In  making 
provision  for  her,  among  other  things,  he  says :  '^  I  will 
and  bequeath  to  my  beloved  wife,  Ann  Key,  my  negro 
boy  Big-Hardy,  and  girl  Usther  and  her  increase,  *  * 
at  her  discretion  for  ever." 

Lodwick  Yaden,  being  a  widower  with  several  chil* 
dren,  married  the  said  Ann  in  1829  or  '80,  and  died 
intestate,  in  March,  1856.  The  widow  refusing  to  sur- 
render these  slaves  upon  demand  of  the  administrator, 
this  bill  was  filed  in  April,  1856. 

It  will  be  seen  from  this  statement  that  the  question 
is,  whether  the  title  of  the  said  Ann  was  such  as  to 
vest  in  Yaden  on  the  marriage. 

The  cross-bill  only  claims  one  undivided  half  of  said 
slaves,  as  it  admits  that  the  other  half  was  sold  to  Key 
in  his  lifetime  by  Henry  Beasly,  who  married  Polly  Johns, 
and  he  is  long  since  dead.  McCrary  is  the  second 
husband  of  Elizabeth  West,  and  in  her  behalf  claims 
the  other  moiety  of  the  remainder  in  said  slaves,  under 
the  will  of  Johns.  But  even  as  to  the  moiety  of  Polly 
Johns,  the  administrator's  right  to  recover  is  resisted 
because  of  the  widow's  life  estate,  which,  it  is  insisted, 
never  became  the  property  of  Key,  as  he  only  pur- 
chased the  remainder  of  Polly  Beasly,  which  did  not  of 
course  affect  the  life  estate. 
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The  proof  is  very  voInminou8|  snd  is  mostly  of 
facts  and  conTersations  in  relation  to  the  manner  in 
which  these  slaves  were  held  by  the  said  Ann  and  her 
two  last  husbands.  These  are,  of  course,  conflicting  and 
contradictory,  as  might  be  expected  ia  transactions  so 
ancient,  and  which  are  presented  in  so  many  phases; 
and  we  are  left,  as  in  most  of  such  cases,  to  presumptions 
of  law  and  of  fact  arising  from  the  acts  and  declara- 
tions of  the  parties  to  bring  110  to  any  conclusion  as 
to  their  respective  rights. 

The  origin  of  the  remainder  right,  if  it  exists  at  all, 
must  be  found  in  the  nuncupative  will  of  Isaac  Johns. 
This  is  attacked  at  the  outset  as  invalid,  not  having 
been  made  and  established  as  required  by  the  act  of 
1784,  ch.  22,  §§  15  and  16.  This  is  certainly  so,  as 
it  is  scarcely  possible  to  conceive  of  a  greater  departure 
from  the  requirements  of  the  act.  It  does  not  conform 
to  it  in  any  essential  particular.  But  it  was  *^  established 
by  the  Court-  as  the  will  of  said  deceased,  and  ordered 
to  be  recorded."  It  was  not  opposed  at  the  time,  and 
has  never  since  been  contested.  Whether  it  can  now 
be  disregarded,  as  it-  has  been  passed  upon  and  set  up 
by  a  Court  of  general  jurisdictiioa  of  those  questions,  or 
shall  be  held  as^  a  matter  adjudged  and  settled  by  com* 
patent  authority,  not  subject  to  re-examination  at  any 
time  but-  by  the  statutory  mode  of  caUing  for  a  re* 
probate  in  solemn  form,  and  a  trial  upon  an  issue  of 
devisavit  vel  non^  need  not  now  be  decidedj  as  the  caee 
may  be  disposed  of  upon  other  grounds.  In  the  view 
we  take  of  the  case,  the  administrator  of  Lodwick  Yaden, 
who  claims  the  title  to  the  slaves,  has  no  interest  in 
that    question;    but    that    it    is  one  which    concerns  the 
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widow    and    the    complainants    in    the  cross-bill,   both   of 
whom  recognise  and  rely  upon  the  will  as  valid. 

According  to  this  will,  then,  Isaac  Johns  gives  his 
whole  estate,  both  real  and  personal,  to  his  wife,  Ann, 
for  life,  and  the  remainder  to  his  and  Jier  youngest 
sister,  equally.  The  claim  set  up  to  these  slaves  is  by 
her  sister  and  her  present  husband,  to  secure  their  in* 
terest  thus  created  in  the  one-half  of  this  property.  It 
has  been  before  stated  that  Esther,  the  mother  of  all 
the  slaves  in  controversy,  was  pnrchaj^ed  with  9275  of 
the  money  derived  from  Johns'  estate,  under  this  will, 
and  the  absolute  title  by  bill  of  sale  taken  to  herself, 
while  she  was  the  wife  of  Key,  her  second  husband,  in 
1811.  In  1826,  as  we  have  seen,  he  bequeathed  them 
to  his  wife  Ann  as  his  own,  without  restrictions  or 
limitations.  Key  died  in  1828,  and  the  slaves  remained 
in  the  possession  of  the  widow.  She  married  Yaden  in 
1829  or  '30,  and  they  went  with  her  into  his  posses- 
sion,  and  so  continued  until  his  death.  There  is  much 
proof  as  to  her  declarations  and  of  his,  in  loose  con- 
versations, in  relation  to  the  title,  and  this  supposed  re- 
mainder interest  was  frequently  referred  to  and  acknow- 
ledged by  her,  and  perhaps  by  both.  But  the  negroes 
still  continued  in  the  possession  and  under  the  control  of 
Yaden,  and  were  managed  and  used  as  his  own.  The 
neighbors  regarded  the  ownership  and  character  of  hold- 
ing in  different  lights,  according  to  the  different  conver- 
sations they  might  happen  to  hear,  or  the  constructions 
placed  upon  the  acts  and  words  of  the  parties.  All 
this,  as  it  appears  in  the  record,  is  too  vague,  uncertain, 
and  contradictory  to  predicate  any  right  of  property 
upon  it,  and  leaves  the  case  for  the  operation  of  the 
29 
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rule,   that  the  title    is  presumed  to    be  with  the    posses 
sion,   and    the    marital   right    to    attach,   unless  the  con- 
trary is  made    to  appear   in  a  reliable    and    satisfactory 
mode. 

We  consider  it  clearly  established,  that  the  title  to 
the  girl  Esther,  at  the  time  of  her  purchase  passed 
into  Key,  as  the  husband  of  Ann,  in  1811,  and  by  his 
will  to  her  again,  in  1828,  and  upon  her  marriage  with 
Vaden,  in  1880,  into  him,  by  virtue  of  his  marital 
right.  Consequently  they  would  constitute  a  part  of 
his  estate  at  his  death.  But  although  this  may  be  so, 
it  is  insisted  on  the  other  side,  that  inasmuch  as  the 
fund  with  which  they  were  originally  purchased  was 
subject  to  the  remainder  of  complainants  in  the  cross- 
bill, after  the  termination  of  the  life  estate,  that  they 
hare  a  right  to  elect  whether  they  will  receive  the  fund 
or  the  property  in  which  it  was  invested  by  the  tenant 
for  life.  This  is  the  main  and  decisive  question  in  the 
case. 

We  are  not  aware  that  the  precise  question  has  ever 
been  adjudicated  in  this  State.  But  the  principle  stated 
in  Bonner  v.  Bonner^  7  Hum.,  486,  would  seem  very 
nearly  to  meet  the  case.  There  the  remainderman  filed 
a  bill  asking  security  for  the  safety  and  forthcoming 
of  slaves  obtained  in  exchange  for  the  one  in  which 
they  were  interested  at  the  end  of  the  life  estate.  This 
was  refused  as  to  the  slaves  received  by  the  tenant 
for  life  in  exchange,  the  Court  saying,  "we  are  aware 
of  no  principle  or  precedent  which  would  sanction  or 
authorize  it/''  It  was  argued  by  counsel  in  that  ease, 
as  it  is  here,  upon  the  authority  of  King  v.  Sharp^  6 
Hum.,   56,  and  other   authorities,  that  the  tenant  for  life 
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was  trustee  for  the  remainderman,  and,  consequentlj^ 
that  the  latter  was  entitled  to  have  the  original  fund  or 
the  property,  or  that  in  which  it  might  be  invested  or 
for  which  it  was  exchanged,  at  his  election,  upon  the 
general  principle  on  that  subject  applicable  to  trustees 
and  beneficiaries.  But  this  argument  was  considered 
unsound  by  the  Court.  In  the  case  of  King  v. 
Smithy  6  Hum.,  56,  the  tenant  for  life  is  held  to  be  a 
quasi  trustee,  and,  further,  that  '^  he  may  dispose  of 
the  property  at  pleasure,  so  that  he  does  not  thereby 
injure  the  inheritance  in  remainder/'  He  may  not  re^^ 
move  it  out  of  the  State  so  as  to  endanger  the  safety 
of  the  property,  or.  destroy  it.  He  may  use  it,  andt 
make  all  the  profit  on  it  he  can,  with  due  regard  to- 
its  safetj  and  protection.  To  that  extent  he  may  be* 
called  trustee;  but  he  is  no4  so  in  the  sense  of  a 
pure  trust,  as   a  personal  representative,  guardian,  &c. 

In  North  Carolina  the  precise  question  has  beeni 
more  than  once  before  the  Court,  and  explicitly  decided. 
The  case  of  White  v.  White,  1  Ire.  Eq.,  441,  is 
exactly  in  point.  That  was  a  case  thus  stated,  in.  the 
abstract:  '^A*  devised  to  his  wife,  whom  he  also  ap- 
pointed his  executrix,  9I9OOO'  during  her  life,  and  after 
her  death  to  his  children..  The  wife  pturchased  negroes 
with  this  money,  and  they  greatly  increased  in  value. 
ffeld,  that  the  children  had  no  right  or  interest  what- 
ever in  these  negroes,  but  that  they  belonged  absolutely 
to  the  wife.  The  remaindermen  had  only  the  right  to 
the  $1,000  at  the  death  of  the  wife.  Upon  a  bill 
stating  that  this  sum  could  only  be  raised  out  of  the 
negroes,  the  Court  would,  during  the  life  of  the  wifo, 
decree  that  they  should  be  held  as  security  for  the  cap- 
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ital  sntn."  The  distinction  is  there  drawn,  yery  clearlj, 
between  the  case  of  an  executor  and  other  tmsteea, 
who  cannot  use  or  convert  the  trust  fund  so  as  to  malee 
profit  to  themselves  and  that  of  a  tenant  for  life.  The 
cases  are  certainly  very  different  in  principle.  In  the 
former  case  the  fund  is  held  entirely  and  solely  for  the 
cestui  ^que  trusty  and,  consequently,  any  gain  or  profit 
made  upon  it  by  its  use  or  exchange  should  inure  to 
the  benefit  of  the  owners.  So  their  right  to  elect 
whether  they  will  haT«  the  fund  with  interest,  or  the 
property  in  which  their  aioiiey  may  have  been  invested, 
or  the  gain  upon  its  use,  is  secured  to  them  by  a  most 
equitable  and  well  established  rule.  But  the  case  is 
entirely  different  with  a  tenant  for  life.  He  has  » 
limited  interest  in  the  fund,  with  a  clear  right  to  use 
and  enjoy  the  profits  of  it,  without  accountability  for 
the  same  to  any  one.  Suppose  the  fund  was  used  in 
speculation,  or  business  of  any  kind  in  which  it  might 
be  doubled  or  quadrupled  every  year,  would  any  one 
contend  that  the  remainder  could  have  the  advantage 
of  that?  If,  instead  of  loaning  it,  and  living  upon  the 
interest,  it  be  invested  in  horses,  or  slaves,  or  land,  is 
the  right  of  those  in  remainder  enlarged  ?  Have  they 
any  other  right  but  to  have  the  corpus  seeured? 
There  is  no  restriction  on  the  mode  of  nsing  the  money. 
That  must  depend  upon  the  will  and  choice  of  the 
tenant  for  life.  If  the  fund  were,  by  direction  of  the 
will,  to  be  invested  in  slaves,  and  they  to  be  held  as 
the  fund,  there  would  be  a  trust,  and  the  question 
would  be  changed. 

In  the  case   cited  from    Iredell,   the    tenant    for    life 
of    the   fund    was  also  executrix;    and  that  would  make 
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the  argument  more  plausible  to  hold  her  to  the  liabilities 
of  a  technical  trustee  as  to  the  remaindermen.  In  this 
particular  that  might  be  a  stronger  case  than  the  one 
in  hand.  Blaek  v.  Bai/j  1  Dev.  &  Bat.  Eq.  B.,  443, 
IS  cited  as  sustaining  the  same  principle,  bnt  we  have 
not  been  furnished  with  the  book. 

We  think  the  position  well  sustained  by  reason  and 
authority,  that  a  remainderman  has  no  right  or  claim  to 
the  property  purchased  by  a  tenant  for  life  of  a  fund, 
but  that  the  same  is  the  absolute  property  of  the  latter. 
But  it  may,  where  a  necessity  is  shown  to  exist  in  a 
bill  framed  for  that  purpose  against  the  tenant  for 
life,  be  held  as  a  security  for  the  fund  used  in  its  pur- 
chase. This  cross-bill  is  not  with  that  yiew,  but  simply 
to  assert  title  to  the  slaves,  and  resist  the  claim  of 
the   administrator  to  them   as  assets. 

It  also  appears  that  the  remainder  in  the  $275  paid 
for  the  slave  is  in  no  danger,  as  the  tenant  for  life  is 
perfectly  good  and  solvent,  and  will  be  entitled,  as  dia^ 
tributee  of  her  late  husband,  Vaden,  to  a  share  of  these 
very  slaves,  besides  other  property. 

Thus  we  are  brought  to  the  conclusion  that  the 
slaves  in  question  were  the  absolute  property  of  Lodwick 
Vaden  at  the  time  of  his  death,  and  must  be  recovered 
by  the  administrator  by  his  original  bill;  and  that  the 
cross-bill  setting  up  a  claim  to  the  remainder,  with  a 
life  estate  in  the  widow,  must  be  dismissed.  And  this 
affirms   the  decree  of  the   Chancellor. 
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Criminal  Law.  Larceny^  Variance  between  the  indictment  and  proof. 
In  an  indictment  for  larceny,  wheneyer  a  person  has  a  special  prop- 
erty in  a  thing,  or  holds  it  in  trust  for  another,  the  property  may  he 
laid  in  either.  Thus,-  if  a  constable  has  collected  money  for  another, 
and  it  b  stolen  from  him,  it  may  be  laid  as  the  property  of  the  con- 
stable, or  the  owner.  If  the  money,  at  the  time  stolen,  was  in  the 
possession  of  the  wife,  her  possession  would  be  that  of  her  husband. 


FROM   BEDFORD. 


The  defendant  was  tried  and  convicted  at  the  De- 
cember Term,  1868,  before  Judge  Davidson.  He  ap- 
pealed in  error. 

WiSEKER,  Tillman  and  Burton,  for  the  plaintiff  in 
error. 

Sneed,  Attorney  Gsneral^  for  the  State. 

Wright,  J.,  delivered  the  opinion  of  the   Court. 

The  plaintiflF  in  error  was  convicted  in  the  Circuit 
Court  of  Bedford  county,  for  larceny,  in  stealing  two 
twenty  dollar  bank  notes  upon  the  ShelbyviUe  Bank  of 
Tennessee,  and  has  prosecuted  an  appeal  in  error  to 
this  Court. 

The  ownership  of  the  bank  notes  is  laid,  in  the  in- 
dictment, to  be  in  John  B.  Bates^  and  the  main  error 
relied  upon  here  for  a  reversal  is,  that  this  averment  is 
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not  sustained  by  the  proof,  and  that  the  Circuit  Judge 
erred  in  holding  that  it  was. 

Bates  was  a  constable,  and  had  collected  these  notes 
for  John  F.  Hall,  a  creditor.  He  told  Hall  he  had  the 
money,  and  would  bring  or  send  it  to  him ;  whereupon, 
Hall  told  him  to  leave  it  with  Mrs.  Bates,  the  wife  of 
John  B.  Bates,  and  that  he  would  call  and  get  it;  he, 
Bates,  being  often,   necessarily,  absent  from  home. 

He  handed  the  money  to  his  wife  to  keep  till  Hall 
called  for  it.  On  the  morning  of  the  theft,  being  about 
to  leave  home,  she  took  the  money  out  of  a  collar-box, 
where  she  had  put  it  for  safe  keeping,  and  told  her 
husband  to  take  it,  as  she  was  going  from  home,  but 
he  refused  to  do  so,  and  told  her  to  keep  it,  as  he 
did  not  know  what  moment  Mr.  Hall  might  call  for  it. 
She  then  restored  it  to  the  box  in  which  she  kept  her 
collars,  and  set  it  on  a  bureau  in  the  family  room,  the 
prisoner  being  present  and  seeing  it. 

From  this  box,  in  a  few  moments  afterwards,  the 
money  was  stolen. 

There  can  be  no  doubt,  that,  upon  these  facts,  the 
conviction  was  proper,  and  the  ownership  of  the  money 
well  laid.  The  possession  of  the  wife  here,  was  the 
possession  of  the  husband,  and  the  special  property,  to 
say  the  least  of  it,  was  in  him.  It  is  well  settled, 
that  whenever  a  person  has  a  special  property  in  a  thing, 
or  holds  it  in  trust  for  another,  the  property  may  be 
laid  in  either.  As  for  instance,  goods  left  at  an  inn, 
or  entrusted  to  a  person  for  safe  keeping,  or  to  a  car- 
rier to  carry.  Wharton's  Am.  Cr.  Law,  568;  Owen  v. 
The  State,  6  Hum.,  380;  The  People  v.  Schuyler,  6 
Cow.  R.,  572. 
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The  gnilt  of  the  prisoner  in  estafofiBhed  bj  the  proof, 
to  our  BatisfactioDy  and  the  verdict  of  the  jury  well 
supported.    This  is  not  seriously  controverted. 

The  affidavits  for  a  new  trial  have  nothing  in  them. 
They  disclose  no  newly  discovered  testimony,  and  if  die 
fact  sought  to  be  established  by  them,  had  been  before 
the  jury,  it  could  not  have  benefited  the  prisoner  or 
changed  the  result. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Newton  Liktz  «.  John  E.  Thompson. 


1.  Fayioeht.  Voluntary  by  an  officer ,  of  an  execution  in  hia  hand$.  If 
an  officer,  by  his  neglect,  render  himself  liable  to  the  plaintiff  in  aa 
execution;  and  being  so  liable,  without  any  judgment  or  proceeding 
against  him  to  enforce  his  liability,  he  voluntarily  pays  to  the  pladntiff 
the  full  amount  of  said  execution,  without  any  transfer  of  the  judg- 
ment and  execution  to  him,  it  is  a  satisfaction  of  said  judgment,  and 
he  cannot,  thereafter,  take  out  an  aUa9  esnoution  for  bis  own  ben^U^ 
and  enforce  its  payment  by  the  ori^nal  debtor. 

2.  Same.  Same.  Caoe  in  judgment  An  execution  was  placed  in  the 
hands  of  a  constable,  who  neglected  to  make  the  money  and  return 
the  execution  in  due  time.  HaVikig  rendered  himself  liable  to  the 
plaintiff,  he,  voluntarily,  paid  the  judgment  to  him,  without  any 
judgment  or  proceeding  against  himself  to  enforce  said  liability.  He 
returned  the  execution  not  satisfled,  and  procured  the  issuance  of  an 
alias  execution  upon  the  judgment  for  his  oum  benefit,  which  was 
superseded  on  the  petition  of  the  defendant.  Held,  that  the  voluntarv 
payment  by  the  constable  waB  a  satisfaction  and  extinguishment  of 
the  judgment,  and  the  payment  having  been  voluntary,  the  la'W 
would  not  imply  a  transfer  of  the  judgment  to  the  officer.  That  two 
things  are  necessary  to  create  an  implied  transfer  of  a  judgment  to 
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an  officer  paying  it :  Fint,  That  the  liability  of  the  officer  in  de&ult 
shall  have  been  fixed  by  the  judgment  of  a  tribunal  of  competent 
jurisdiction ;  and,  secondly,  That  such  judgment  shall  have  been 
satisfied. 


FROM  BEDFORP. 


The  execution  was  quashed  by  the  Circuit  Court 
Davidson,  J.,  presiding,  at  the  December  Term,  1868. 
The  constable  appealed. 

Burton,  for  the  plaintiff. 

£•  CooPBB,  for  the  defendant. 

McKiNNET,  J.,   delivered  the  opinion  of  die  Court. 

On  the  4tli  of  October,  1856,  Lintz  recovered  a  judg- 
ment against  defendant  Thompson,  and  another,  before  a 
justice  of  Bedford  county,  for  J76.60.  On  the  15th  of 
June,  1857,  an  execution  iras  issued  on  said  judgment, 
atid  placed  in  the  hands  o^  one  J.  L.  Burt,  a  constable 
of  said  county,  for  collection.  The  constable  by  reason 
of  neglect  to  make  the  money,  and  return  the  execu- 
tion in  due  time,  rendered  himself  liable  to  a  judgment 
on  motion,  under  the  statute.  And  being  so  liable, 
without  any  judgment,  or  proceeding  against  him  to  en- 
force his  liability,  he  voluntarily  paid  to  the  plaintiff  the 
full  amount  of  said  judgment.  There  was  no  transfer 
of  the  judgment  to  the  constable,  upon  his  payment  of 
the  money;   nor  was  anything  done   to  obviate  the  legal 


458  NASHVILLE: 


Newton  Lintz  v   John  F.  Thompson. 


effect  of  the  payment,  as  a  satisfaction  and  extinguish- 
ment of  the  judgment. 

Afterwards,  on  the  22d  of  April,  1858,  the  consta- 
ble returned  said  execution  ''  not  satisfied,"  and  procured 
the  issuance  of  an  alias  execution  upon  the  judgment, 
for  his  own  benefit.  And,  on  the  petition  of  the  defend- 
ant, the  execution  was  superseded  and  quashed  by  the 
judgment  of  the   Circuit   Court. 

This  judgment  of  the  Circuit  Court,  quashing  the 
execution,  is  said  to  be  erroneous.  We  do  not  think 
80.  The  case  falls  within  the  principle  of  Harwell  v. 
Worsham^  2  Hum.,  524,  which  establishes,  that  if  an 
officer  pays  off  an  execution  to  the  judgment  creditor, 
without  an  assignment  or  purchase  of  the  judgment*  it 
is  an  absolute  discharge  of  the  execution,  and  the  officer 
cannot  hold  the  execution,  as  unsatisfied,  and  enforce  it 
for  his   own  benefit. 

And  we  hold  that,  in  the  case  before  us,  the  exe- 
cution was  not  only  satisfied,  but  the  judgment  itself 
was  absolutely  extinguished,  so  that  no  other  execution 
could  be   issued   thereon. 

The  argument  for  the  plaintiff  implies,  that  the  prin- 
ciple of  Sarwell  v.  Wor%ham^  is  in  opposition  to  the 
recent  case  of  SToith  t.  AUxandety  4  Sneed,  482.  This 
is  not  SO'.  The  cases  are  perfectly  consistent  with  each 
other.  The  latter  case  recognizes  the  doctrine,  that  if 
a  collecting  officer  or  agent,  on  the  ground  of  official 
negligence,  has  been  subjected,  by  judgment  of  law,  to 
pay  the  amount  of  the  debt  to  the  creditor,  the  legal 
effect  is,  that,  by  an  implied  transfer  or  assignment,  the 
debt  passes  to  the  officer  or  agent,  who  may  enforce  it 
against  the  original  debtor.      But  it   must    be    observed, 
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that  to  produce  this  result,  two  thiAgs  are  indispensably 
necessary:  First,  That  the  liability  of  the  officer  in 
default,  shall  have  been  fixed  by  the  judgment  of  a 
tribunal  of  competent  jurisdiction;  and  secondly,  That 
such  judgment  shall  have  been  satisfied.  It  is  by  force 
of  these  two  concurring  facts,  that  the  implied  transfer 
of  the  debt  is  effected.  It  follows,  therefore,  that  a 
voluntary  payment  by  the  officer  in  default,  as  in  the 
present  instance,  will  have  no  such  effect.  In  this  view 
of  the  case,  it  does  not  become  necessary  to  consider 
the  construction  and  effect  of  the  act  erf  1850,  ch.  145. 

The  distinction,  in  principle,  between  the  cases  cited, 
will  foe  obvious  on  a  moment's  reflection.  In  the  one  case, 
the  money  is  advanced  voluntarily  by  the  officer,  upon 
the  execution  or  judgment;  and,  therefore,  in  the  absence 
of  anything  to  exclude  the  inference,  the  law  will  con- 
clusively presume  that  it  was  paid  in  satisfaction  of  the 
execution  or  judgment,  and  will  give  it  that  effect. 
But^  in  the  other  case,  the  payment  is  compulsory,  and 
not  upon  the  original  execution  or  judgment,  but  in 
satisfaction  of  the  recovery  against  the  officer  for  his 
own  personal  default;  consequently,  in  the  latter  case, 
the  original  judgment  is  left  in  full  force;  and  both, 
in  fact  and  in  law,  remain  unsatisfied.  In  the  one 
case,  there  is  a  thing  in  essBy  capable  of  being  tians- 
fcrreJ;  but  in  the  other  case,  nothing  remains  to  be 
assigned,  in  any  mode. 

Judgment  affirmed. 
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Helen  M.  Winohestbr  et  aL  v.  Jamb9  M.  Winchbs- 
TER  et  ah 


1.  Ghakcest  Practice.  Bill  of  re»iew.  SMute  of  HmHatiom.  Aet 
of  1801,  eh,  6,  2  63.  The  saving  in  the  act  of  1801,  ch.  6,  {  58»  to  in- 
fants, femes  covert,  persons  non  compos  mentis,  &c.,  a  right  to  move 
for  a  bill  of  review  within  three  years  after  such  disability  shall  have 
been  removed,  applies  both  to  bills  for  new  noatter,  and  for  errors  ap- 
parent upon  the  record ;  and  any  person  within  said  saving  of  the 
statute,  may  file  a  bill  of  review  at  any  tim«  during  the  existence  of 
the  disability,  or-withux  three  years  after  its  removal. 

2.  8AMJC.  Same.  Sams,  Parties^  Husband  and  vnfe.  A  feme  cooert 
or  other  person  laboring  under  a  disability,  is  not  bound  to  wait  until 
the  removal  of  such  disability,  before  filing  a  bill  of  review.  If  an 
antagonism  exists  between  the  interests  of  husband  and  wife,  or  if  he 
has  lost  his  rights  by  laches,  and  thereby  placed  himself  in  an  attitude 
where  he  cannot  join  his  wife  in  the  suit — ^her  rights  remaining  in 
full  force-^he  may  file  a  bill  of  review  by  next  friend*  mi^ng  her 
husband  a  defendant. 

8.  Same.  Same*  Pre-^equisites  to  filinp  a  hill  of  review.  An  application 
to  file  a  bill  of  review  for  new  matter,  must  be  by  petition  and  affida- 
vit, setting  forth  the  new  matter,  accompanied  by  an  offer  to  secure 
costs,  and  such  other  sums  of  money  as  may  be  required  to  be  paid ; 
and  also  security  must  be  given  for  the  costs  of  the  bill  filed  as  of  com- 
mon right. 

4.  Samb.  Same.  Joinder  of  new  matter  and  errore  apparent.  A  bill 
of  review  may  be  brought  for  errors  of  law  apparent  on  the  face  of 
the  decree,  and  also  for  newly  discovered  matter.  The  joinder  of 
both  grounds  in  the  same  bill  docs  not  make  it  muHifarious. 

5.  Sams.  Same.  New  matter.  Leave  of  the  (hurt  A  bill  of  review 
for  newly  discovered  evidence,  cannot  be  filed  without  special  leave 
of  the  Court.  The  new  matter  must  be  such  as  <*hath  arisen  in  time 
after  the  decree,  or  proof  that  has  come  to  light  after  the  decree  was 
made,  which  could  not  possibly  have  been  used  when  the  decree 
passed."  The  new  matter  or  new  proof,  must  be  relevant  and  mate- 
rial, and  which,  if  known  at  the  time  the  decree  passed,  would  have 
produced  a  result  more  favorable  to  the  party  filing  the  bill. 

6.  Same.  Same,  Same.  Knowledge  of  agents  or  representatives.  Rep- 
resentation in  Courts  of  Justice  is  a  necessity  of  civilized  society,  and 
the  acts  or  neglects  of  the  representative  must,  in  some  degree,  be 
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binding  upon  the  party  represented.  And  persons  under  disabilftj*" 
at  the  time  of  a  judicial  proceeding  to  which  they  are  parties,  repre- 
sented by  their  guardians  and  agents,  are  bound  upon  the  knowledge 
of  such  guardians  and  agents. 

7.  Sake.  Sotm.  Errors  apparent  in  the  decree.  Sale  of  land.  Act  of 
1827.  It  is  error  to  file  a  petition  for  the  tale  of  land,  embracing 
adults,  married  women  and  their  husbands,  and  minors,  together. 
The  proper  mode  of  proceeding  under  the  act  of  1827,  where  minors 
are  interested,  is,  by  bill  inter  partes^  making  the  minors  defendants. 
A  proceeding,  however,  by  petition,  under  the  act  of  1827,  is  not 
void,  and  it  is  not  error  for  which  a  bill  of  review  will  lie. 

8.  SaUb.  Same*  Same.  Same,  Same,  Hu^nind  and  wife.  The  act 
of  1827  was,  for  convenience,  intended  to  act  by  dives ture  of  title  by 
decree,  and  it  chooses  to  repose  some  confidence  in  the  conjugal  rela- 
tion, and  not  to  regard  husband  and  wife  as  occupying  such  an  an- 
tagonism, as  will  prevent  their  being  joined  in  a  petition  for  the  sale 
of  land  descended  to  her ;  and  in  proceedings  under  said  act,  the 
privy  examination  of  the  wife  is  not  necessary  to  pass  the  title.  An 
omission,  therefore,  to  make  the  wife  a  defendant,  or  to  cause  her 
privy  examination  to  be  taken,  is  not  error  apparent  for  which  a  bill 
of  review  will  lie. 

9.  Sams.  Same,  Same.  Sale  of  an  undivided  interest.  The  sale  of 
an  undivided  interest  in  land  is  not  such  an  error  upon  the  face  of  the 
proceedings  as  will  make  the  sale  void,  and  the  same  will  not  be  an- 
nulled on  review.  Such  a  mode  of  sale  would  not  be  favored  upon 
appeal  or  writ  of  error,  but  does  not  furnish  sufficient  ground  for  a 
bill  of  review. 

10.  Sams.  Same.  Same,  Facta  stated  in  the  decree.  Upon  a  bill  of 
review  the  evidence  in  a  cause  can  not  be  looked  to,  beyond  the 
decree ;  and  the  statement  in  the  decree,  that  "the  Court  being  satis- 
fied of  the  truth  of  said  petition,  and  that  it  is  for  the  manifest  ad- 
vantage of  the  heirs  that  said  lands  be  sold,  is  equivalent  to  the  state- 
ment that  it  appeared  to  the  Court  that  the  facts  stated,  &c.,  were 
true,  and  is  a  sufficient  statement  of  the  facts  under  the  rules  of 
•chancery  practice  and  under  the  act  of  1827. 

■11.  Same.  Same.  Sume,  Lands  toitfund  the  chancery  district.  If  any 
portion  of  the  lands  sought  to  be  sold,  lie  within  the  chancery  dis- 
trict, the  Court  has  jurisdiction  to  order  the  sale  of  the  entire  lands, 
although  situated  in  different  counties  in  the  btate.  Hence,  a  decree 
for  the  sale  of  lands  in  counties  not  embraced  in  the  chancery  dis- 
trict, is  not  void,  and  a  bill  of  review  will  not  lie. 

12.  Same.  Same,  Day  in  Court  The  doctrine  that  a  party  under  a 
disability  is  entitled  to  a  day  in  Court,  has  no  application  where  title 
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IB  divested  by  decree,  but  only  where  the  party  is  directed  to  convey. 
In  this  case  it  was  no  error  not  to  give  the  infants  a  day  in  Court. 

13.  Same.  Same.  Parties.  If  the  parties  in  interest  are  not  made  par- 
ties to  the  petition,  they  are  not  bound  by  the  proceedings,  and  an 
oiiginal  bill,  in  the  nature  of  a  bill  of  review,  will  lie ;  but  the  form 
of  making  them  parties  is  not  material — ^whether  mentioned  in  the 
caption,  or  represented  as  petitioners,  and  the  names  placed  at  the  end 
of  the  petition. 

1-1.  Same.  Same,  How  far  the  iiile  of  purchasers  affected.  It  may  be 
laid  down  as  a  general  rule,  that  whenever  a  Court  of  Chancery,  or 
other  Court  of  general  jurisdiction,  possesses  jurisdiction  of  the  sub- 
ject matter  of  litigation,  and  has  acquired  jurisdiction  of  the  parties, 
that,  as  to  third  persons  interested  under  its  judgments  and  decrees, 
its  proceedings  cannot  be  held  to  be  void  after  a  final  disposition  of  a 
cause.  And  in  this  respect,  it  is  not  material  whether  the  jurisdiction 
be  inherent  or  statutory,  provided  the  statute  be  of  a  general  or  pub- 
lic nature. 


FROM    SMITH. 


Chancellor  Ridley  refused  the  application  of  the 
complainants,  to  file  a  bill  of  review,  and  they  appealed 
from  his   decision. 

Jo.  C.  Guild,  for  the  complainants,  said: 

Bills  of  review  may  be  filed:  First,  for  errors  ap- 
parent upon  the  decree,  or  for  newly  discovered  proof 
since  the  rendition  of  the  decree,  which  could  not  have 
been  discovered  and  produced  previous  to  the  making 
of  the  decree.  The  ordinance  of  Lord  Bacon  is  in  force 
in  this  State.  Oolville  v.  ColvilU^  9  Humphreys,  524; 
Burdine  v.  Shelton,  10  Yerger,  41.  Story's  Eq.  PL, 
321  to  888 ;  3  Daniel  Ch.  Pr.,  1728. 

A  bill  may  unite  both  of  these  grounds.  The  same 
authorities  referred  to   above. 
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The  lands  decreed  to  be  sold  by  the  Chancery  Court 
at  Carthage,  in  1829,  lay  outside  of  the  chancery  dis- 
trict, to  wit,  in  Shelby,  Weakley,  and  Stewart  counties. 
The  heirs  of  Gen.  Winchester  were  joint  petitioners, 
embracing  infants  and  feme  coverfs.  Helen  M.  is  a  non 
compos  mentis,  and  has  been  so  since  her  birth;  has 
since  been  so  declared,  and  a  guardian  appointed.  She 
was  represented  by  her  guardian  in  the  Carthage  pro- 
ceedings, who  was  a  joint  tenant  in  common;  was  the 
executor  of  her  father,  and  the  commissioner  who  made 
the  sale.  There  was  no  proof  taken  in  said  case. 
There  was  not  even  a  reference  to  the  Master.  The 
decree  merely  recites,  ^Uhe  Court  being  satisfied  of  the 
truth  of  said  petition,  and  that  it  was  for  the  manifest 
advantage  of  the  heirs  that  said  land  be  sold;  think 
proper  to  order  and  decree   that  the   same  be  sold.'* 

There  is  no  fact  embodied  in  the  decree  to  give  the 
Court  jurisdiction  under  the  act  of  1827,  ch.  64.  In 
the  lan^^uage  of  that  act,  there  must  be  satisfactory 
proof  that  the  land  was  so  situated  that  partition  thereof 
could  not  be  made  in  the  mode  pointed  out  by  law,  or 
that  they  were  of  such  description  that  it  would  be 
manifestly  for  the  advantage  of  the  heirs  that  the  same 
be  sold.  Our  Supreme  Court,  in  a  late  case,  Davidson 
V.  Bowden  et  al,^  say,  that  by  satisfactory  proof  is 
meant  such  proof  as  demonstrates  or  clearly  and  cer- 
tainly establishes  the  truth  of  the  fact,  or  the  point  in 
issue.  Now,  in  the  case  under  consideration,  there  is 
neither  the  proof  required  nor  the  statement  of  facts  in 
the  decree,  and,  as  decided  in  the  case  of  Davidson, 
renders  this  decree,  and  sale  under  it,  void ;  which  may 
be  reversed  by  bill   of  review,   for  errors  apparent  upon 
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the  face  of  the  record.  Further,  it  is  decided  in  the 
case  of  Davidson  r.  Bowden^  that  in  all  cases  where 
it  is  sought  to  affect  the  interest  of  infants,  and  more 
especially  their  interest  in  real  estate,  by  a  sale  con- 
verting it  into  personalty,  the  infants  ought  to  be  made 
defendants.  They  are  incapable  of  protecting  their 
rights,  or  of  forming  a  judgment  whether  lands  should 
be  sold  or  not  It  often  happens,  that  in  cases  of 
adult  co-tenants,  that  a  sale  of  land  would  be  beneficial 
to  them — ^would  promote  their  interest,  while  it  would 
prejudice  that  of  the  infants.  And  the  interest  of  the 
adults  are  in  conflict  with  the  infants.  The  attitude  of 
defendants,  in  various  respects,  is  more  advantageous  for 
infants  than  that  of  plaintiffs.  It  has  frequently  been 
decided  by  our  Court,  to  legalize  the  sale  of  an  infant's 
land  where  there  are  adult  co-tenants,  that  the  infants 
should  be  made  defendants,  and  process  served  upon  them ; 
then  the  Court  will  appoint  a  suitable  guardian  ad  liteni^ 
whose  duty  it  is  to  make  the  proper  defence,  and  who 
is  responsible  for  the  propriety  and  conduct  of  such 
defence.      2  Paige,  804;    1  Daniel,  Ch.  Pr.,  204. 

An  infant  defendant  is  not  bound  by  the  decree,  as 
an  infant  plaintiff.  In  England  a  day  is  given  the 
infant,  after  be  arrives  at  age,  to  open  and  have  the 
case  re*heard.      1  Dan.  Ch.  Pr.,  92. 

For  this  defect  in  the  Carthage  proceedings  the 
decree  is  clearly  void,  and  would  be  reversed  upon 
appeal  or  writ  of  error;  and  combine  this  defect  with 
the  other  errors  apparent  upon  the  face  of  the  decree, 
the  decree  should  be  reversed  upon  bill  of  review. 

In  10th  Hum.,  610,  Whitmore  v.  Johnson,  held  in 
the  case  where  the   question  came    up    collaterally,  that 
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the  decree  for  the  sale  of  land,  and  that  the  sale  was 
void,  if  the  decree  does  not,  upon  its  face,  recite  facts 
giving  the   Court  complete  jurisdiction  to  make  the  sale. 

The  complainants,  in  this  bill  of  review,  have  been 
laboring  under  disabilities — two  of  them  femes  covert,  the 
other  a  non  compos  mentis  since  the  date  of  the  decree, 
in  1829.  The  act  of  1801,  ch.  6,  §  53,  embraced  in 
the  Code,  §  8120,  provides  that  no  bill  of  review  shall 
be  brought,  or  a  motion  made  therefor,  except  within 
three  years  from  the  time  of  pronouncing  the  decree, 
saving  to  infants,  married  women,  persons  of  unsound 
mind,  imprisoned,  or  beyond  the  limits  of  the  United 
States,  a  right  to  a  bill  of  review  within  three  years 
after  such  disability  has   been  removed. 

In  the  case  above  cited,  of  Colville  v.  Colville,  this 
saving  of  the  statute  in  favor  of  infants,  coverture,  &c., 
is  reco^ized  as  the  law.  Consequently  the  Chancellor 
erred  in  refusing  to  permit  this  bill  of  review  to  be 
filed. 

Further,  there  is  error  apparent  upon  this  record  in 
this.  There  were  two  tracts  of  land,  one  of  226| 
acres,  the  other  of  100  acres,  in  Weakley  county,  and 
1,000  acres  in  Stewart  county,  sold  by  the  commissioner 
without  being  mentioned  in  the  petition,  without  proof, 
and  without   a  decree  authorizing  the  sale. 

Further,  there  is  error  apparent  upon  the  record  in 
decreeing  that  an  undivided  eighth  part  of  1,809  acres 
of  land,  including  a  part  of  the  town  of  Memphis, 
should  be  sold,  infants  and  femes  covert  being  interested 
therein.  The  other  parties  in  interest  not  being  before 
the  Court,  the  land  not  being  set  apart  to  the  heirs  of 
Gen.  Winchester,  the  same  not  being  divided,  the  pur- 
80 
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chaser  irould  not  hare  the  right  to  the  ezclusire  pos- 
session, and,  consequently,  that  interest  ironld  be  greatly 
prejudiced  by  a  sale.  And  there  is  no  authority  giren 
by  the  act  of  1827  to  decree  a  sale  in   such  cases. 

Our  Court  held  in  the  case  of  Norment*9y  admWj  v. 
Wilsanj  5  Hum.,  810,  that  interests  in  reversion  or 
remainder  can  not  be  sold  for  partition  under  the  act 
of  1827,  ch.  29.  The  Court,  in  die  case  of  Bobertion 
V.  Bobertsony  2  Swan,  201,  says  that  the  interest  of 
minors  in  real  estate  should  not  be  sold  until  the  right 
of  present  enjoyment  accrues  by  the  determination  of  tiie 
life  estate.  In  analogy  to  those  decisions,  the  undivided 
one-eighth  interest  in  a  tract  should  not  be  sold. 

Those  proceedings  were  by  petition.  The  act  of 
Assembly  requires  it  to  be  done  by  bill  in  Ae  Circuit 
or  Chancery  Court  of  the  county  or  district  where  such 
lands  may  be  situated,  and  the  suit  shall  be  conducted 
in  the  same  way  as  other  suits  in   equity. 

Now,  I  insist  that  the  act  of  Assembly  is  imperioUB 
as  to  the  mode  of  proceeding,  and,  as  a  general  rule, 
when  the  powers  and  remedies  of  a  Court  of  Chancery 
are  called  into  action,  it  is  done  by  bill  and  not  by 
petition.  After  the  bill  is  filed,  then  through  its  various 
stages,  the  petition  may  be  used.  8  Daniels  Ch.  P., 
1801.  The  act  of  1827  construed  strictly,  no  amplitude 
given  to  it  by  construction.      5  Hum.,  310. 

The  petition  is  in  the  name  of  the  guardian,  and  not 
in  the  name  of  the  infants.  They  must  Bue  in  their 
own  names,  and  not  that  of  their  guardian.  1  Swan., 
79;    2  Alabama  R.  406. 

This  petition  is  in  the  name  of  the  husbands  and 
wives,   consequently   it    is    the    petition    of   the    husband 
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merely.  The  decree  is  not  binding  on  the  wife  in  case 
of  conflict  of  interest.  The  wife  can  have  it  set  aside 
by  bill  of  review.      9  Paige,  256. 

There  is  error  in  the  proceedings  as  to  the  lands 
in  Stewart  and  Weakley  counties,  and  some  of  the  lots 
in  Memphis,  which  were  neither  mentioned  in  the  peti- 
tion nor  decreed  to  be  sold.  Yet  the  commissioner  sold 
them,  and  the  Court  confirmed  the  sale.  Further,  those 
lands  lay  out  of  the  county  or  chancery  district  where 
the  petition  was  filed.  Our  Supreme  Court  has  lately 
decided  that  the  Chancery  Court  had  not  original  or 
inherent  jurisdiction,  but  rests  its  jurisdiction  upon  the 
act  of  1827.  That  jurisdiction  is  local  and  not  general. 
In  2  Swan,  880,  they  declare  this  jurisdiction  to  be 
local,  and  a  sale  of  the  lands  outside  of  the  chancery 
district  is  consequently  void* 

As  to  the  newly  discovered  proof  upon  which  this< 
bill  of  review  is  asked  to  be  filed,  reference  is  made 
to  the  bill,  which  appeals  strongly  to  the  djscrcttion,  of 
the  Chancellor  to  permit  the  bill  to  be  filed>.  in  order 
to  have  vindicated  the  rights  of  femu  covert  and  the^ 
infants,  where,  under  void  proceedings,,  an  estate  now 
worth  perhaps  one  million  of  doUavs,  has  been  sacrificed 
ior  a  few  hundreds. 

Femes  covert  and  infants^  during  their  disability,  may 
bring  their  suit  to  protect  their  rights,  and  are  not 
compiled  to  wait  till  the  disability  is  removed.  Angel 
on  Limitations,  207. 


HsiJ)  k  TuBNBR,  for  the  complainants. 


468  NASHVILLE: 


Helen  M.  Winchester  et  al.  v.  James  M.  Winchester  et  oL 

Marshall,   Thompson,  Wicke&sham,  and  Smith,  for 
the  defendants.* 


John  J.  White,  for  the  defendants. 

What  are  the  errors  of  law  apparent  in  this  record? 

1.  That  there  was  no  privy  examination  of  the  feme% 
covert.  Onr  acts  of  Assembly  in  reference  to  deeds  of 
conveyance  by  husband  and  wife,  prescribe  the  privy  ex- 
amination of  the  wife;  bnt  have  no  reference  to  a  di- 
vestiture of  title  from  a  feme  covert  by  the  power  of  a 
Court  of   Chancery. 

This  doctrine  about  the  privy  examination  of  the 
ferns  eoverty  it  will  be  seen,  by  looking  at  the  cases, 
applies  only  to  private  alienations  made  by  the  wife  of 
her  property,  acts  in  pais^  and  the  waiver  of  an  equity. 
Clancy  on  Rights,  314,  587 ;  1  Hum.,  54 ;  2  lb.,  548 ; 
2  Swkn.,  218;    8  Sneed,  578;  10  Hum.,  197. 

2  I  It  is  alleged  as  error  that  Helen  M.  was  a 
minok'y  and  should  have  been  represented  by  a  guardian 
ad  litem,  and  made  defendant.  It  is  true  that  might 
have  been  more  technically  correct;  but,  in  a  case  like 
the  present,  is  it  not  apparent  that  it  would  have  been 
mere  matter  of  form,  and,  at  this  late  period,  consti- 
tutes no  substantial  ground  of  error.  Story's  Eq.  Plea., 
§  411. 

The  act  does  not  speak  of  either  plaintiffs  or  de- 
fendants, but  of  a  ^^bill  in  the  Circuit  or  Chancery 
Court,"     and    of    "suits    in    equity;"    and    there     are 


*  Their  brieft  are  not  on  file,  or  they  would  be  inserted. 
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many  ex  parte  proceedings  in  equity^  where  the  parties 
are  all  complainants  or  petitioners,  which  is  the  same 
thing,  and  which  might  properly  be  called  ^' bills  or 
suits  in  equity."  A  case  might  be  readily  supposed, 
where  all  the  heirs  are  minors,  and  yet  it  would  be 
for  their  adyantage  that  their  real  estate  should  be  sold, 
and  it  would  come  within  the  language  as  well  as 
spirit  of  the  act,  and  such  are  some  of  the  cases  in 
our  reports;  and  yet,  from  the  necessity  of  the  case, 
they  must  be  complainants,  or  their  case  not  entertained 
at  all. 

It  occurs  to  me  that  this  is  merely  descriptive  of 
the  character  of  the  proceeding.  It  is  not  the  sub- 
stance of  the  act  in  what  way  the  parties  names  are 
presented  upon  the  record — ^whether  plaintiffs  or  defend- 
ants. It  is  not  that  which  gives  the  Court  jurisdiction. 
If  it  be  an  irregularity  or  error,  it  is  one  which  the 
parties  may  waive,  as  they  have  done  in  this  case, 
according  to  the  maxim,  '^  Quisque  potest  renuntiare 
Juri  pro  se  introductoJ' 

The  case  of  Q-.  0.  Brown^  by  his  next  friend, 
George  TT.  Oampbellj  in  8  Hum.,  200,  was  the  case  of 
a  decree  for  the  sale  of  the  land  of  the  minor  under 
this  act  of  Assembly,  in  the  Chancery  Court  at  Nash- 
ville, of  land  lying  in  Davidson  county.  It  is  styled  a 
petition^  and  the  party  a  petitioner,  and  he  is  the  sole 
petitioner.  This  was  sustained.  And  if  one  person,  a 
minor,  being  the  sole  owner  of  real  estate,  could  file  a 
petition,  I  submit  to  the  Court  it  would  not  be  a  fatal 
error  if  a  half  dozen  owners  were  to  unite  in  the  same 
petition,   their  interests  being  the  same. 

For  such  an  irregularity  to  make  the  whole   proceed- 
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ing8  void  would  be  ovetruKng  the  cases  of  G^.  0.  Brown 
by  his  next  friend  ex  parte,  8  Htan.,  200,  of  Blaehmort 
r.  Shelby,  lb.,  439,  and   Todd  7.  Cannon,  lb.,  512. 

8.  It  is  said  these  femes  covert  should  have  been 
made  defendants  instead  of  complainants.  I  do  not 
understand  that  to  be  the  rale  of  a  Ooort  of  OhanceTj. 
On  the  contrary,  they  should  unite  wiA  their  husbands 
as  complainants  in  any  matter  affeeting  their  rights  and 
interests,  unless  they  were  claiming  some  right  in  op- 
position to  their  husbands.  In  that  case  they  nnght 
appear  by  their  next  friend.  Story's  Eq.  Plea.  ^  61. 
So,  also,  when  they  are  defendants,  their  husbands 
should  join  with  them,  and  their  answer  be  joint.  See 
§  71.    Also,  7  Vermont,  869,  Bradley  v.  Hmerson  et  ab. 

4.  It  is  alleged  there  was  no  proof  taken  in  the 
cause,  nor  facts  recited  in  the  decree.  As  it  regards 
the  absence  of  proof,  the  presumption  is  there  was  such 
proof.  The  language  of  the  decree  is,  "that  the  Court 
is  satisfied  of  the  truth  of  said  petition,  and  that  it  is 
for  the  manifest  advantage  of  the  heirs  that  said  land 
be  sold.'*  Therefore  a  decree  is  pironounced  ordering 
the  sale.  The  act  of  Assembly  requires  "  sartiisfactory 
proof,"  without  stating  its  Character,  and  which  was  no 
doubt  presented  to  the  Chancellor.  The  proceedings  of 
Courts,  especially,  after  a  great  lapse  of  time,  will  be 
presumed  to  have  been  regular,  though  the  records  of 
sendee,  parties,  &c.,  are  not  to  be  found.  Oruger  v. 
Daniel,  Riley's  Chan.,  102.     See  too,  1  Bibb,  888. 

But  then,  as  this  Court  has  Said  in  the  case  of 
Eaton  V.  Dickinson,  8  Sneed,  897,  upon  a  bill  of  re- 
view no  such  question    can  be  made  as  the  wrong  con- 
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elusion^  of  the  Chancellor  upon  matters  of  facty  but  it 
must  be  errors  of  law  apparent  in  the  decree. 

But  then  the  facto  are  not  recited  in  the  decree^ 
which  makes  it  error.  Now  it  is  wJotoUj  qQnecessary  to 
encumber  the  record  with  the  repcititipi^  of  the  facts 
exhibited  in  tha  pleadings*  The  results  to  which  the 
Court  arrives  ar^  sufficient.  Tl^e  petition  ip  a  pturt  of 
ih^  reaordy  aud.  the  Coi|rt  saj  they  are  ^^  satisfied  of  the 
truth  of  the  petition/'  "and  that  it  is  for  the  manifest 
advantage  of  the  heirs  that  said  lands  be  sold." 

I  would  remarl^,  too,  that  the  rule  adopted  by  the 
Gbancellors  requiring  ^^the  facts  as  they  appear  in  proof 
before  the  Court"  to  be  recited  in  the  decree,  did  not 
take  effect  vmtil  the  15th  of  August^  1880,  which  was 
after  the  decree.  See  Story's  Eq.  Plea.,  §  407,  and 
note,  which  will  show  the  statement  in  the  decree  in 
regard  to  the  facts  to  be  amply  sufficient. 

5.  It  is  alleged  that  a  portion  of  the  lands  are 
out  of  the  loca,l  jurisdiction  of  the  Court,  and  therefore 
the  decree  was  void.  The  Chancery  Court,  as  I  under* 
stand  it^  is  Que  of  general,  not  Ipcal  jurisdiction.  Here 
are  heirs  inheriting  real  estate  in  half  a  dosen  or  more 
counties  in  the  State.  Can  it  be  that  tjhey  would  be 
re4uire4  tp  have  as  many  different  law  suits  in  the 
prosecution  of  their  rights,  and  that  among  themselves  2 
If  so,  the  litigation  and  expense  would  be  endless. 
Upon  general  principles,  it  seems  to  me,  that  jurisdic* 
tion  of  part  would  give  jurisdiction  to  the  whole.  This 
question,  however,  has  been  directly  decided  in  the  case 
of  Todd  V.  Cannon,  8   Hum.,  512. 

6.  It  is  said  that  lands  lying  in  Stewart  and 
Weakley  were  sold   which  are  not  embraced    in  the  pe* 
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tition,  which  is  fatal.  The  object  of  the  petition  is  to 
sell  the  whole  real  estate  of  James  Winchester,  which 
had  descended  to  the  heirs,  except  what  was  willed  to 
his  widow;  and  snch  is  the  decree  of  the  Conrt.  The 
case  in  8  Ham.,  512,  describes  the  land  as  lying  in 
the  counties  of  Williamson,  Davidson,  Rutherford,  Perry, 
and  other  counties.  The  omission  then  to  state  evety 
county  where  the  land  might  be  situated,  would  not, 
under  any  circumstances,  invalidate  the  proceedings. 

7.  But  then  it  is  said  the  petition  states  the  heirs 
are  the  owners  of  ^^an  undivided  one-eighth  part  of 
1,809  acres  of  land,  including  a  part  of  the  town  of 
Memphis,"  and  which  undivided  one-eighth  is  ordered  to 
be  sold  by  the  commissioners.  That  they  were  not 
clothed  with  the  power  to  make  partition,  but  merely 
to  sell  an  undivided  one-eighth.  And  yet  they  made 
the  ^  sale  of  various  lots  of  land  in  Shelby  county,  and 
town  lots  absolutely  instead  of  an  undivided  one-eighth. 
But  the  answer  to  that  is  contained  in  the  decree  of 
January  Term^  1829,  ordering  the  sale,  which  says, 
^^said  commissioners  are  authorized  to  sell  said  tracts 
in  such  lot$  or  divisions  of  the  same  as  they  may  deem 
most  expedient  for  the  interests  of  the  heirs."  But 
without  that  the  authority  would  be  implied,  and  par- 
ticularly after  the  sales  had  been  made  and  reported  to 
the  Court  in  that  way,  and  confirmed  by  the  Court 
without  exception,  it  would  be  no  ground  of  error. 
The  irresistible  presumption  is  that  it  was  for  the  ad- 
vantage  of  the  heirs. 

8.  It  is  said  the  petition  is  not  in  the  name  of 
the  infants^  but  the  guardianSj  which  is  not  sufficient. 
The    whole    body  of  the  petition    shows  the  fact    to  be 
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different — that  it  is  in  the  name  of  all  the  heirs.  The 
manner  -of  signing   is  mere  matter  of  form, 

9.  It  is  said  the  lands  are  not  sufficiently  identified 
in  the  petition.  ^^  Id  cerium  est  quod  cerium  reddi 
poieit''  is  a  maxim  which  wonld  applj  to  this  case. 
The  petition,  the  decree  upon  it,  the  report  of  the 
commissioners,  which  is  confirmed  by  the  Court,  make 
it  certain  in  regard  to  the    lands   sold. 

But  should  a  bill  of  review  be  entertained  by  the 
Court?  The  general  provision  of  the  53d  §,  ch.  6,  of 
the  act  of  1801,  is  a  prohibition  against  bringing  such 
a  bill  after  three  years.  How  is  this  qualified  ?  ''  Sav- 
ing to  infants,  femes  covert^  persons  non  compos  meniiSj 
&c.,  a  right  to  move  for  a  bill  of  review  within  three 
years  after  such  disability  shall  be  removed."  The  act 
does  not  say  they  shall  be  entitled  to  said  bill  as  a 
matter  of  right,  but  they  shall  not  be  prohibited  from 
asking  for  it,  leaving  it  in  the  power  of  the  Court  to 
grant  or  refuse  such  bill  at  their  discretion.  (See  §  16 
of  the  act  of  1835,  eh.  20,  which  prohibits  a  writ  of 
error  after  twelve  months.)  The  language  used  here  k 
very  different  from  the  exception  in  the  statute  of  limi- 
tations. And  we  see  the  reason  of  it.  Here  is  no 
cause  of  action  accruing  to  any  person  under  a  disability 
after  the  decree  was  pronounced,  as  is  the  case  in  the 
exception  to  the  statute,  but  an  adji^ication  upon  the 
rights  of  parties. 

But  if  a  bill  of  review  could  be  entertained  in  favor 
of  these  complainants  after  a  lapse  of  three  years,  it 
would  not  now  be  entertained  by  this  Court.  Story's 
Eq.  Plea.,  §  756,  a,  §§  813,  410 ;  Smith  v.  Clay,  Ambler, 
645;   2  Brown's  P.  C.  62;   2  Story's  Eq.,  §§  1520-1622; 
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1  Story's  Eq.,  §  64,  a  ei  %tq. ;  2  S&eed,  211 ;  3  lb.,  157, 
513;  4  lb.,  140. 

Again,  if  any  irregdarities  had  intervened  in  the 
proceedings,  it  appears  the  property  has  been  sold  under 
Iha  decree  to  Ixma  fide  purchasers  nearly  thirty  tfean 
ago,  who  would  be  entitled  to  hold  these  lands;  and, 
therefore,  to  review  the  caee  would  be  unavailing,  and 
would  not  be  allowed.  Burke  v.  CroAeej  1  Ball  &  B., 
489;  Bennett  v.  Eamillj  2  Scho.  k  Lef.,  566,  577;  9 
Ves.,  37;  Loyd  v.  Johnee^  8  John.  Ch.,  344;  Dinning 
V.  Smith, 

As  it  regards  the  new  mattery  upon  which  com- 
plainants ask  to  file  a  eupplemental  bill  in  the  nature 
of  a  bill  of  review,  the  Chancellor  committed  uo  error 
in  refusing  it.  HVrst^  as  it  regards  the  alleged  idiocy  of 
Helen  M,  Winchester.  That  is  a  matter  of  bo  import- 
ance. She  was  a  minor,  and  represented  by  her  reg- 
ular guardian,  Lucilius  Winchester,  and  as  one  of  the 
heirs  of  James  Winchester,  the  Court  would  have  the 
right  to  decree  a  sale  under  the  act  of  1827,  ch.  54,  \  !• 
This  is  not  ^'new  matter  which  hath  arisen  in  time  aftei 
the  decree,"  according  to  Lord  Bacon's  ordinaace. 

Second.  As  it  regards  the  other  new  matter  stated  by 
compkoBftnts,  growing  out  of  the  alleged  partitions  in  the 
Counly  Court  of  Shelby,  in  Janupkry,  1828,  and  April, 
1829,  we  say: 

(1.)  There  is  nothing  alleged  which  shows  the  least 
ground  of  merit. 

(2.)  According  to  their  own  showing,  these  paititions 
are  binding  upon  them.  2  Rawle,  287;  3  Pick.,  396; 
24  Vermrat,  560. 
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(8.)  These  proceedings  were  all  of  record,  and  the 
law  will  impute  to  them  notice.  There  is  nothing  stated 
which  shows  the  least  diligence.  Story's  Eq.  Plea.,  $ 
414.  And  again,  §  417,  ^Hhe  granting  of  snch  a  bOl 
of  review  for  newly  discovered  evidence  is  not  a  matter 
of  right;  bnt  it  rests  in  the  sound  discretion  of  the 
Court"     It  shodd,  therefore,  be  refused  in  this  case. 


£.  H.  SwiKa,  Bpecial  J.,  delivered  the  opinion  of  the 
Court. 

James  Winchester  died  in  1826,  having  made  a  will 
providing  for  his  wife,  and  for  the  support  of  his  minor 
children,  leaving  his  lands  (except  those  devised  to  his 
widow)  to  descend.  His  lands  were  situated  in  various 
counties  of  Tennessee,  some  of  them  in,  and  some  out 
of  the  district  of  the  Chancery  Court,  then  held  at 
Carthage.  His  heirs  consisted  of  two  adult  males,  two 
married  women,  several  minor  children,  and  two  minor 
grand-children.  Lucilius  Winchester,  one  of  his  adult 
sons,  became  guardian  for  the  minor  children.  In  Jan- 
uary, 1829,  a  petition  was  filed  in  the  Chancery  Court 
at  Carthage,  for  the  sale  of  certain  lands  so  descended* 
This  petition  was  signed  by  the  adult  sons,  by  the  mar- 
ried women  and  their  husbands,  by  Lucilius  Winchester, 
as  guardian  for  the  minor  children,  and  by  Orville 
%elby,  who  is  stated  in  the  body  of  the  petition  to 
be  next  friend,  and  father  of  said  minor  grand  children. 
At  the  term  of  the  Court  at  which  this  petition  was 
filed,  the  Chancellor  made  an    order  decreeing    the   sale 
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of  the  lands,  and  appointing  commissioners  for  that  pur- 
pose. This  decree  contains  special  directions  as  to  the 
sale  and  the  report,  and  authorizes  the  sale  to  be  made 
by  division  of  the  lands  into  lots,  if  deemed  expedient. 
The  commissioners  appointed,  were  Lucilius  Winchester 
and  William  Cage,  who  made  sale  of  the  lands  men- 
tioned in  the  decree,  and  made  a  particular  report 
thereof  to  said  Court,  at  its  July  Term,  1829;  they 
reported,  also,  the  sale  of  a  tract  of  land  not  mentioned 
in  the  petition,  lying  in  Stewart  county,  and  of  two 
tracts  in  Weakley  county,  which  it  has  been  supposed 
were  not  mentioned  in  the  petition.  This  report  was  not 
excepted  to.  Certain  of  the  lands,  which  had  been 
bought  by  Lucilius  Winchester,  were  at  said  last  men- 
tioned term,  ordered  to  be  resold  by  said  commissioners. 
The  tract  in  Stewart  county  being  an  undivided  half 
of  1000  acres,  was  one  of  the  tracts  purchased  by  said 
Lucilius;  he  was,  also,  the  purchaser  of  one  of  the 
tractfi  in  Weakley,  of  100  acres,  the  other  tract  in 
Weakley,  was  bought  by  a  third  person.  Said  commis- 
sioners made  two  additional  reports,  showing  the  sale  of 
the  100  acres  in  Weakley,  and  of  the  other  lands  or- 
dered to  be  resold,  except  the  undivided  half  of  the 
1000  acres  in  Stewart,  which  is  not  again  mentioned  in 
the  record.  These  two  reports  have  no  date.  At  July 
Term,  1880,  a  decree  was  made,  authorizing  the  com- 
missioners to  make  titles  upon  payment  of  the  purchase 
money,  and  requiring  them  to  give  bond  in  the  penalty 
of  $25,000,  to  account  for  the  proceeds  of  the  sales.  This 
bond  was  given,  and  a  copy  of  it  is  in  the  record. 
At  the  July  Term,  1831,  commissioners  were  appointed 
to  settle  with  Winchester    and   Cage,   the    commissioners 
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of  sale,  and  to  ascertaiii  the  share  of  each  of  the  heirs 
in  the  proceeds  of  the  land.  By  the  same  decree,  the 
report  of  L.  Winchester  and  Gage,  is  confirmed  and 
ordered  to  be  enrolled.  The  commissioners  appointed  to 
make  settlement,  &;c.,  made  a  report  at  January  Term, 
1882,  which  was  confirmed,  and  L.  Winchester  and  Gage 
ordered  to  pay  over  the  proceeds  of  sales  in  accord- 
ance therewith.  At  the  January  Term,  1885,  a  petition 
was  filed  in  the  name  of  all  of  said  heirs  (except  Lu- 
cilins  Winchester,  who  was  then  dead,  and  who  was 
represented  by  his  administrator,  Jo.  G.  Guild,)  signed 
by  counsel,  stating  the  previous  proceedings  in  sub- 
stance, and  stating  the  death  of  L.  Winchester  and 
praying  to  have  another  person  appointed  commissioner 
in  his  place.  The  Court  appointed  Valerius  Winchester 
in  his  stead.  At  January  Term,  1887,  another  petition 
was  filed,  of  a  similar  character,  stating  the  death  of 
William  Gage,  and  praying  that  Valerius  Winchester 
alone,  might  be  authorized  to  make  titles,  and  it  was 
ordered  accordingly.  At  August  Term,  1840,  a  similar 
order  was  made,  appointing  J.  W.  fialdridge  to  make 
titles,  V.  Winchester  being  then  dead.  And  at  February 
Term,  1848,  Baldridge  having  declined  to  act,  Alfred 
Wynne  was  appointed  in  his  place.  No  further  proceed- 
ings appear  to  have  been  had  in  the  cause.  There  was 
neither  appeal  nor  writ  of  error.  In  the  summer  of 
1858,  Mrs.  Almira  Wynne  and  Mrs.  Louisa  Bucker,  the 
two  married  women  above  mentioned,  by  their  next 
friend,  John  W.  Head  and  Helen  M.  Winchester,  (who 
alleges  herself  to  have  been  an  idiot  from  her  birth, 
and  who  was  on^  of  the  minors  under  the  proceeding 
of  1829,)  by  her  present  guardian,   George  W.  Winehes- 
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ter,  applied  to  the  Chancellor  sitting  at  Carthage,  by 
petition  and  affidavit,  for  leave  to  file  their  bill  of  re- 
view, to  review  the  decrees  of  1829,  and  the  record 
aforesaid,  on  the  ground  of  *^new  matter  and  newly 
discovered  proof."  And  as  a  matter  of  right,  (alleging  in 
the  same  bill  errors  in  law  apparent  upon  the  same 
record,)  they  file  their  bill,  praying  to  have  said  decrees 
and  record  reviewed,  and  the  decrees*  reversed  and  an- 
nailed.  To  this  bill  the  husbands  of  the  said  Almira 
and  Louisa  are  made  defendants,  as  are  also  the  other 
heirs  of  said  James  Winchester,  and  also  many  of  the 
purchasers  and  sub-purchasers  of  the  lands.  The  mat- 
ters assigned  as  error  in  law,  in  the  bill  and  the  argu- 
ment, taking  them  up  in  their  proper  order,  and  not 
precisely  in  the  order  stated  in  ike  bill,  are  as  fol- 
lows,  viz.: 

1st.  That  the  original  proceeding  being  under  die 
act  of  1827,  chap.  54,  should  have  been  a  bill,  and  the 
suit  ^'conducted  as  equity  suits;"  that  a  petition  making 
no  defendant,  is  not  a  bill  nor  a  suit,  and  that  the 
decrees  are  therefore  void,  and  that  a  void  decree  is  a 
proper  subject  of  a  biU  of  review. 

2d.  That  if  a  petition  be  an  admissible  mode  of 
proceeding,  the  married  women  should  not  have  been 
joined  with  their  husbands,  but  should  have  appeared  by 
next  friend. 

8d.  That  Helen  M.,  whether  as  idiot  or  minor, 
should  not  have  been  joined  with  the  adult  petitioners, 
even  if  a  petition  were  a  permissible  mode  of  proceed- 
ing in  some  cases,   and  that  this  was  error  at  best. 

4th.    That  no  proof   appears  by  the  decree  to  have 
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been  made,  and  that  this  is  reqaired  by  8iid  act  to  be 
made   to  give  jurisdiction. 

6th.  That  the  decree  of  January,  1829,  does  not 
recite  the  facts  upon  which  it  is  founded,  and  that  this 
is,  and  was  error,  according  to  the  course  of  a  Court 
of  Chancery,  even  before  the  adoption  of  die  Chancery 
Rule   of  1883,  requiring  the  facts  to  be  recited,  be. 

6th.  That  it  wae  error  to  sell  the  lands  in  Stewart 
and  Weakley,  the  same  not  being  embraced  in  the 
pleadings  previous  to  the  first  decree,  and  that  this  is 
not  aided  by  failure  to  except  to  the  report,  nor  by  the 
subsequent  petitions  filed  by  the  original  petitioners. 

7th.  That  Helen  M.  was,  in  fact,  an  idiot,  as  well 
as  a  minor,  at  the  passing  of  the  decrees,  and  that 
under  the  saying  in  the  act  of  1801,  chap.  6  sec.  58, 
she  may  now  show  this  fact,  and  that  as  an  idiot,  she 
had  no  guardian,  made  no  appearance,  and  that  this  is 
error. 

8th.  That  some  of  the  lands  were  not  within  the 
chancery  district,  and  that  the  Court  had,  therefore,  no 
jurisdiction  to  sell  them  undor  the  act  of  1827. 

9th.  That  the  married  women  were  not,  and  that  they 
should  have  been  privily  examined. 

lOtfa.  That  in  the  petiti<»n  the  lands  are  not  suffi- 
ciently identified. 

11th.  l%at  it  'vras  error  to  sell  the  undivided  one- 
eighth  of  1809  acres  of  land  in  Shelby  county,  or  to 
sell  it  as  severed,  when  no  vidid  partition  had  been 
made. 

12th.  That  the  petition  is  defective  in  its  statement 
of  facts,  and  does  not  come  up  to  the  requirements  of 
the  statute,  .in  showing  that  partition    could   not    advan- 
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tageouslj  be  made,  or  that  a  sale  was  manifestly  for  the 
advantage   of  the  parties. 

13th.  That  no  day  was  given  to  the  infants  in 
Oourt. 

And  14th.  That  the  complainants  were  not,  in  effect, 
made  parties,  even  if  petition  were  a  proper  mode  of 
procedure. 

The  grounds  taken  in  the  bill  of  review,  as  one  for 
new  matter  or  upon  new  proof  are: 

Ist.  That  the  interest  of  the  heirs  in  the  1309 
acres  of  land  near  Memphis,  was  one-fourth  instead  of 
one- eighth,  as  stated  in  the  petition,  and  that  this  has 
been  lately  discovered. 

2d.  That  after  the  decree  for  sale  at  Carthage,  a 
proceeding  which  was  void,  took  place  in  the  County 
Court  of  Shelby  county,  for  the  division  of  the  said  tract 
of  1309  acres,  and  that  one-eighth  in  severalty,  was  as- 
signed, under  this  proceeding,  to  the  heirs  of  Jas.  Win- 
chester, that  this  one-eighth,  as  assigned,  was  sold  by 
the  commissioners,  instead  of  an  undivided  one-eighth,  and 
that  this  fact  was  only  lately  discovered  by  said  com- 
plainants, through  their  counsel  and  next  friend,  who 
m&kes  the  afSdavit. 

8d.  That  a  similar  proceeding  in  the  County  Court 
of  Shelby,  had  taken  place  in  regard  to  the  tract  of 
land  called  in  the  petition  at  Carthage,  252  acres  lying 
in  Shelby  county ;  that  this  proceeding,  though  before 
the  first  decree,  was  void,  and  that  in  faet  the  heirs 
of  Winchester,  instead  of  owning  this  252  acres  in 
severalty,  ovmed  an  undivided  forty-ninth  part  of  a  5000 
acre  tract  near  Memphis,  and  that  this  was  only  lately 
discovered,  &;c. 
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4th.  That  the  lands  in  Stevrart  and  Weakley  were 
sold  without  authority,  and  this  has  just  been  discovered. 
The  application  for  leave  to  file  the  bill  of  review,  as 
for  new  matter  and  upon  new  proof,  was  made  to  the 
Chancellor  sitting  at  Carthage,  at  the  August  Term, 
1858.  Leave  was  refused.  The  bill  was  then  filed  as 
for  errors  apparent  on  the  face  of  the  decrees,  or  upon 
the  record;  whereupon,  (it  is  said  in  the  decree  of  the 
Chancellor,  *^upon  inspection  of  the  bill  of  review  and 
of  the  original  record,")  the  bill  of  review  was  dismissed. 
From  this  decree  refusing  to  permit  the  filing  of  the 
bill,  as  for  new  matter  or  new  proof,  and  dismissing  the 
bill  as  filed  for  errors  apparent,  &c.,  the  complainants 
have  appealed  to  this  Court. 

No  objection  is  taken  to  the  ruling  of  the  Chancellor, 
upon  the  ground  that  his  action  was  premature  in  dis- 
missing the  bill  as  for  errors  apparent,  kc. ;  though  it 
is  said,  it  would  have  been  more  proper  in  form,  that 
he  should  have  waited  for  process  bringing  in  the  de* 
fendantSy  and  a  motion  by  them  to  dismiss  or  a  de- 
murrer. This  informality^  if  it  be  such,  need  not,  there- 
fore, be  noticed* 

It  is,  however,  objected,  in  Ivminey  by  the  defendants, 
the  purchasers  of  the  lands,  that  under  the  act  of  1801, 
regulating  the  practice  in  Courts  of  Chancery,  chap.  6, 
sec.  58,  and  the  clause  saving  the  rights  of  married 
women,  &c. ;  no  bill  of  review  can  be  filed,  either  for 
new  matter  or  for  errors  apparent,  &c.,  without  leave  of 
the  Court  first  had  and  obtained^  The  clause  referred  to, 
and  the  previous  clause,  are  as  follows,  viz. :  *'  Provided 
that  no  bill  of  review  shall  be  brought,  or  a  motion 
made  therefor,  except  within  three  years  from  the  time 
81 
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of  pronouncing  snch  decree,  saving  to  infants,  femes 
covert^  persons  nan  compos  mentis^  4;c.,  a  right  to  move 
for  a  bill  of  review  within  three  years  after  sneh  disa- 
bility shall  have  been  removed/*  It  is  urged  with  much 
force,  and  no  little  plausibility,  that  though  the  filing  a 
bill  of  review  for  errors  apparent,  &c.,  within  three  years, 
is  matter  of  right  under  the  statute,  that  such  right  was 
not  intended  to  be  extended  to  those  under  disability 
for  an  indefinite  time;  and  to  sustain  this  view,  atten- 
tion is  called  to  the  difference  of  the  words  in  the  two 
clauses.  In  the  one,  the  words  used  are,  '^  shall  be 
brought  or  a  motion  made  therefor;"  in  the  other, 
**  saving  to  infants,  &c.,  a  right  to  move."  It  is  in- 
sisted that  these  last  words  imply  a  discretion  and  con- 
trol on  the  part  of  the  Court,  and  that  it  might 
well  be  supposed  that  the  Legislature  looking  to  the 
intervention  of  new  rights  and  interests  in  the  long 
lapse  of  time,  that  might  occur  in  many  cases,  before 
the  removal  of  a  disability,  would  not  make  the  saving 
complete  to  the  disabled  party,  as  if  his  bill  had  been 
brought  within  three  years.  Again,  it  is  urged  as  a 
probable  construction,  that  the  saving  does  not,  in  any 
manner,  embrace  a  bill  of  review  for  errors  apparent, 
tc. ;  that  by  the  use  of  the  word  "move,"  it  is  evinced 
that  it  was  only  the  intention  to  reserve  the  rights  of  a 
party  in  that  description  of  bill  of  review,  wherein  leave 
of  the  Court  was  necessary.  Appreciating  the  force  of 
this  reasoning,  we  are  not,  however,  prepared  to  say 
that  the  construction  insisted  upon  is  correct;  on  the 
contrary,  in  analogy  to  other  statutes  of  limitation, 
where  rights  of  infants,  &c.,  are  saved,  and  taking  into 
consideration  the  general  doctrine  that  persons  under  dis- 
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ability  cannot,  ordinarilj,  have  huheB  imputed  to  them^ 
we  are  of  opinion  that  the  worda,  ^^a  right  to  move  for 
a  bill  of  review/'  are  to  be  held  equivalent  to  the 
words,  ^^a  right  to  move  for  a  review/'  &;c.  Besides, 
we  think,  that  if  so  important  a  di»tinction  was  intended 
to  be  taken,  it  would  have  been  more  clearly  announced, 
and  not  have  been  left  to  ingenious  construction.  To 
exclude  altogether,  a  right  to  file  a  bill  of  review  for 
errors  apparent,  &c.,  after  three  years,  according  to  the 
second  construction  above  referred  to,  would  be  to  place 
infants,  &c.,  upon  the  same  footing,  in  this  regard,  as 
adults,  which  it  is  not  to  be  supposed  has  been  done, 
where  there  is  at  least  a  seeming  reservation  in  their 
favor,  unless  such  construction  is  demanded  by  tho 
highest  considerations  of  public  policy.  A  second  objec- 
tion taken  to  the  bill  o^  review  in  this  case  is,  that  the 
husbands  should  sue  jointly  with  their  wives,  and  that  as 
the  husbands  are  not  within  the  saving  of  the  act  of 
1801,  the  bill  cannot  be  filed  so  far  as  the  married 
women  are  concerned,  until  the  removal  of  the  disability.. 
It  is  true,  as  a  general  rule  in  equity,  as  well  as  at  law, 
that  the  husband  must  join  in  the  suit;  see  Story's  Eq. 
PL,  sec.  61.  To  this  rule,  however,  there  are  many 
exceptions,  and  whenever  it  is  necessary  for  the  protec- 
tion of  the  wife's  interest,  the  Court  will  change  the 
parties,  making  the  one  or  the  other  complainant  or  de- 
fendant, according  to  the  exigency  of  the  case.  In  this 
case  there  would  seem  to  be  some  antagonism  between 
the  interests  of  the  husband  and  wife.  The  husband 
has  received  the  proceeds  of  her  land,  which  he  or  his 
estate  might  be  made  to  account  far,  in  case  of  a  re* 
versal  of  the  decree  under  which  it  was  sold.      In  thia 
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case  too,  the  husband,  by  his  laehe9j  has  placed  himself 
in  an  attitti'le  irhere  he  cannot  join  his  wife,  and  yet, 
though  he  has  lost  his  own  r^hts,  hers  remain  in  foil 
force,  and  it  would  certainly  be  pressing  the  mle,  re- 
qmring  the  husband  to  join  (which  is,  in  part,  generally 
for  the  protection  of  the  wife)  to  a  strange  consequence, 
if  it  could  be  used  for  her  injury.  The  ease  of  a  bill 
of  review,  is  not  analogous  to  that  of  a  suit  for  the 
land,  where  the  joint  estate  is  barred,  and  where  neither 
can  sue. 

In  other  respects,  in  regard  to  the  form  of  the  pro- 
ceeding, there  does  not  appear  to  be  any  yi^d  objection. 
There  was  a  petition  and  affidavit,  an  offer  to  secure 
costs  and  other  sums  of  money  which  might  be  required 
to  be  paid,  and  also  security  for  costs  of  the  bill  filed 
as  of  common  right.  A  remiui  may,  however,  be  proper 
as  to  the  junction  of  the  two  kinds  of  causes  for  review 
in  the  same  bill.  There  would  seem  to  be  no  objection 
in  reason,  to  such  a  course,  and  the  point  has  been  so 
adjudged  in  the  case  of  OobnlU  v.  ColfnUey  9  Hum.,  526, 
and  recognized  at  last  term,  in  the  case  of  Richmond 
v«  Stfpert,  M.  S.  Indeed  no  objection  is  made  here  on 
this  account. 

This  brings  us  to  the  consideratiMm  of  the  substance 
of  the  bill  of  review.  Can  this  bill  be  sustained  aa 
founded  upon  new  matter  or  new  proof?  The  ordinance 
of  Lord  Bacon  will  be  found  at  large,  in  the  case  of 
JEaton  V.  JDiekinwn^  3  Sneed,  401,  and  need  not  be  re- 
peated here.  Such  a  bill  must  be  for  ^^new  matter 
which  hath  arisen  in  time  after  the  decree,"  or,  ^^upon 
new  proof  that  is  come  to  light  after  the  decree  waa 
made,  which  could  not  possibly  have  been  used  when  the 
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decree  parsed/'  and  can  only  be  filed  ^^bj  epecial  license 
of  the  Court,  and  not  otherwise. "  It  may  also  be  re- 
marked, that  the  new  matter  or  new  proof  mast  be  such 
ae  would  have  affected  or  altered  the  decree  if  offered 
at  the  time  the  ^'decree  paaeed;"  in  other  words,  it 
must  be  relevant  and  material.  In  regard  to  the  new 
matter  and  new  proof,  it  is  said  by  complainants,  that 
two  of  them  are  m^irried  women,  that  they  were  so  at 
the  time  of  the  decree,  and  have  since  so  remained,  that 
the  other  is  an  idiot,  and  has  been  snob  since  her  birth, 
and  that  no  looker  can  be  imputed  to  them.  Certainly 
it  is  always  a  consideration  where  a  demand  is  made 
after  a  great  lapse  of  time,  that  the  party  making  it 
has  been,  during  tibe  whole  time,  laboring  uuder  a  legal 
disability.  Parties  in  such  situations  do  not,  however, 
in  many  instances,  wholly  escape  the  consequences  of 
neglect  or  inattention  on  the  part  of  those  whose  duty 
it  was  to  protect  their  interests.  We  feel  fully  the  diffi- 
culty of  attempting  to  eliminate  any  general  principle 
from  the  multitude  of  cases  to  be  found  in  the  books 
upon  the  subject  of  laehe$.  Each  case  has  been  made 
to  depend,  in  a  great  degree,  upon  its  special  circum- 
stances, and  too  much,  perhaps,  upon  the  particular  con- 
sequences which  might  arise  from  the  decision.  In 
reason,  surely  lauhe$  should  be  imputed  rather  to  an 
adult  male,  than  to  a  married  woman;  to  a  married 
woman,  ordinarily,  rather  than  to  an  infant,  to  either 
of  the  two  last,  rather  than  to  an  idiot.  But  no  gen- 
eral rule  of  a  practical  nature,  can  be  safely  laid  down 
nor  is  it  to  be  expected,  that  abstract  justice,  after  a 
great  lapse  of  time,  can,  in  all  cases,  be  reached  for  all 
parties  concerned  in  a  cause. 
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It  'vrill  be,   perhaps,   agreed    on    all    hands,    that    the 
proceedings  of  Courts  of  Justice  of  general   jurisdiction, 
should  have  greater  benefit  from    presumptions,   and   the 
curing  hand  of  time,  than    acts   or  omissions  in    private 
transactions.      Representation    in   Courts  of  Justice,  is  a 
necessity   of  civilized  society,  and  the  acts  or  neglects  of 
the  representative  must,  in  some  degree,  be  binding  upon 
the  party  represented.     In  this  view,   then,   is  it   enough 
that  John  W.   Head,   at  present  the   next  friend  of  the 
married    women,   and   George  W.  Winchester,   at  present 
the   guardian   of  Helen  M.,   who  is  said  to  be   an  idiot, 
should  make  an   affidavit  that  the   new  matter  and    new 
proof  have  lately  come  to  their   knowledge?    Should  we 
not   have  the  affidavits  of  the  married  women  themselves, 
and  of  their  husbands,  who  were  parties  to  the  original 
petition,  especially  of  Alfred  Wynne,   who  was  appointed 
under  one   of  the  decrees  to  make  title?    Should  we  not 
inquire   what  was  the  knowledge   of   Lucilius   Winchester, 
who   was,   at  the    time    of    the    decree    and    afterwards, 
guardian  for   Helen  M.  ?      What  the  knowledge   of  John 
J.   White,   who  was  their    solicitor?      The   knowledge    of 
Lucilius  Winchester  must  have    extended    to   all    of   the 
matters  now  alleged  as    newly   discovered.      As    commis- 
sioner, he  sold  the  lands    in  Weakley  and   Stewart,   and 
also  the  lands  in    Shelby,   according    to    the    assignment 
made  under  the    so-called    partition  made  in  the  County 
Court  of  that  county.     He    sold    an  eighth  instead  of  a 
fourth  of  the  1309  acres,  in  the  face  of  the  fact  that  two- 
eighths  were  laid  off  to   Winchester's  heirs;    he   sold  the 
252  acres,  as  laid  off  in  severalty.     His  brother,  Valerius, 
conveyed   the  eighth  left  by   him,    as  upon   the  bond  of 
their    father,    and   which  bond  it  is  not  denied^  at  some 
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time,  had  an  existence.  In  addition  to  these  things, 
after  all  of  these  sales  were  made  and  reported,  two 
petitions  were  filed  by  all  of  the  heirs,  recognizing  them. 
It  is  too  late  for  the  married  women  to  say  that  these 
things  were  newly  discovered.  It  is  true,  that  if  the 
idiot  is  to  be  bound  at  all,  it  must  be  upon  the  knowl- 
edge of  her  agents  and  representatives,  and  in  the  ab- 
sence of  all  fraud  and  collusion,  we  think  she  must  be 
so  bound.  In  accordance  with  this  view,  is  the  case  of 
Sheffield  v.  The  Dtiehess  of  Buchinghamy  decided  by 
Lord  Hardwicke.  Hardwicke's  Oh.  R.,  page  684.  He 
says  in  that  case,  in  substance,  that  it  is  the  knowledge 
of  those  who  were  parties  at  the  time,  their  guardians 
and  agents,  and  not  of  subsequent  solicitors  or  the  heirs 
of  the  original  parties  that  should  be  looked  to. 

But  how  have  the  complainants  been  aggrieved  by 
their  alleged  want  of  knowledge.  It  is  not  alleged  that 
it  would  have  been  better  for  them  that  the  one- eighth  of 
1309  acres  should  have  been  sold  undivided,  than  that  it 
should  have  been  assigned  to  them,  and  sold  in  town  lots. 
It  is  not  alleged  that  they  did  not  get  one  full  eighth  in 
the  division.  As  to  the  other  eighth,  if  that  has  been 
improperly  conveyed  by  their  brother  Valerius,  the  decrees 
in  the  original  case  have  nothing  to  do  with  it,  and  do 
not  throw  even  a  cloud  over  their  right.  If  it  were 
error  to  have  sold  an  undivided  eighth  of  a  tract  of  land, 
or  to  have  sold  the  eighth  severed,  and  in  parcels,  un- 
der a  void  division,  that  is  for  the  other  branch  of  the 
case.  The  same  remark  will  apply  to  the  252  acres  in 
Shelby  county,  part  of  the  Ramsay  grant.  As  to  the 
lands  in  Stewart  and  Weakley,  if  they  were  sold  without 
authority,  all   possible  benefit  that  could  be  derived  from 


488  NASHVILLE: 


Helen  li    Winchester  et  ed.  «.  James  H.  Winchester  ei  al. 

a  bill  for  new  matter,  can  be  had  upon  that  part  of  the 
bill  which  proceeds  for  errors  apparent  upon  the  face  of 
the  decrees.  Bat  in  fact,  in  regard  to  these  lands,  tiie 
record  would  seem  to  show  some  things  that  appear  to 
have  escaped  counsel  on  both  sides.  Aji  to  the  undi- 
vided half  of  1000  a<»re8  in  Stewart,  purchased  by  Lu- 
cilius  Winchester;  this,  though  ordered  to  be  resold,  was 
never  in  fact,  resold  at  all.  As  to  the  two  tracts  in 
Weaklej,  they  are  both  described  in  the  petition,  though, 
perhaps,  erroneously  stated  to  lie  in  Henry  county,  in 
which  county  they  probably  were  at  the  time  of  tJieir 
location,  though  probably  also  in  Weakley,  a  new  county, 
at  the  time  of  their  sale.  The  misdescription  in  the 
petition,  in  any  event,  would  be  cured  by  the  report 
and  its  confirmation,  as  decided  in  Todd  v.  Can7U>n^  8 
Hum.  At  last,  is  this  new  matter,  in  the  sense  of  the 
ordinance  7  If  it  be  used  to  impeach  the  decree  of  July, 
1829,  it  cannot  affect  it,  as  the  so-called  new  matter  is 
nothing  but  action  under  that  decree,  which,  whether 
erroneous  or  not,  could  not  impugn  it.  If  it  be  used 
to  impugn  subsequent  decrees,  then,  as  to  ihem,  it  is 
not  new  matter,  as  it  had  already  arisen  in  time,  &o. 
Upon  these  matters  as  new  proof  eome  to  light,  fro., 
we  have  already  sufficiently  commented.  The  idiocy  of 
Helen,  is  neither  new  matter,  nor  is  the  proof  of  it 
alleged  to  be  newly  discovered.  Upon  her  rights  as  an 
idiot,  something  is  said  in  another  part  (^  this  opinion. 

Leave  to  file  the  bill  for  new  matter  was  addressed 
to  the  sound  discretion  of  the  Chancellor,  which  leave, 
we  think,  was  properly  refused.  How  far  length  of 
time,  change  of  circumstances,  the  intervention  of  new 
rights  and  interests,  might  be  looked  to  in  weighing  the 


DECEMBER  TERM,  1858.  489 

Helen  M.  Winchester  ei  al.  v.  James  M.  Winchester  et  al. 

propriety  of  granting  snch  leaye,  it  is  not  necessary  in 
this  case  to  eonsider,  as  there  are  sufficient  grounds  to 
refuse  the  leave  without  taking  into  account  such  con- 
siderations. It  may  well  be  said,  however,  that  where 
even  a  legal  discretion  is  to  be  exercised,  that  it  will 
bear  debate,  whether  the  interests  of  two  or  three  innocent 
persons  should  be  suffered  to  outweigh  those  of  a  hundred 
others  equally  without  fault,  but  in  a  less  favorable  legal 
position.  Should  not  the  complaining  parties  be  left  to 
the  inflexible  rules  of  law  to  work  out  their  stem  claim. 
It  remains  to  consider,  whether  the  proceedings  in  the 
Chancery  Court,  at  Carthage,  are  erroneous,  and  if  so, 
whether  the  errors  are  of  such  a  character  as  can  affect 
bona  fide  purchasers  of  the  land  under  the  decrees.  I 
say  bona  fide  purchasers  of  the  land,  because  no  error 
is  alleged  affecting  the  original  parties  to  the  cause. 
All  the  parlies  were  petitioners,  and  all  aggrieved  in 
equal  degree  and  in  like  manner,  by  the  decrees  and 
sales,  however  their  rights  might  now  vary,  some  being 
bound,  and  others  not;  some  barred,  and  others  not. 
No  allegation  is  made  of  unfairness  on  the  part  of 
purchasers,  or  of  collusion  by  or  with  any  one,  and  no 
grievance  is  alleged,  except  that  some  of  the  lands  have 
greatly  risen  in  value. 

The  first  error  in  order,  as  aheady  stated,  is,  that 
the  proceeding  was  by  petition,  and  not  by  bill;  and 
that  the  case  was  not  conducted  as  other  suits  in 
equity,  as  required  by  the  act  of  1827,  already  referred 
to.  This  is  a  quesiiion  which  presented  some  difficulty 
to  the  member  of  the  Court  who  writes  this  opinion;  his 
impression  had  been  that  a  proceeding  inter  partes  was 
contemplated  by  the    aet,  and    that    a    petition   was,    at 
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best,  barely  permissible  under  its  provisions.  He  knew 
that  the  practice  of  filing  petitions  was  sanctioned ,  how- 
ever,   by   many  of  the  ablest  members  of  the  Bar. 

In  the  origin  of  the  Couit  of  Chancery,  so  far  as 
we  are  able  to  discover,  the  first  step  was  a  petition  to 
the  Chancellor,  complaining  of  some  wrong  done,  or  of 
some  right  withheld,  and  asking  that  the  defendant  might 
be  brought  before  him.  No  distinction  seems  then  to 
have  been  taken  between  the  terms  petition  and  bill. 
Later,  and  when  form  had  somewhat  advanced,  and  when 
the  subpoena  had  been  introduced,  proceedings  of  this  de- 
scription were  required  to  be  in  English ;  and  from  that 
time  the  petition  or  bill  began  to  be  called  an  ^^  English 
bill,"  and,  finally,  simply  a  bill,  or  bill  in  equity,  the 
name  petition  having  been  dropped  for  an  original  pro- 
ceeding. Petitions,  as  we  find  the  word  now  used  in 
works  upon  pleading  and  practice,  are  confined  to  ap- 
plications of  an  interlocutory  character  pending  a  suit 
in  equity,  or,  in  England,  to  cases  of  special  jurisdic- 
tion under  acts  of  Parliament,  where  this  mode  of  pro- 
ceeding is  directly  indicated  or  necessarily  implied.  Dan. 
Ch.  Pr.,  1801.  Under  what  are  called  the  inherent 
powers  of  a  Court  of  Chancery,  it  is  not  easy  to  con- 
ceive a  case  which  would  not  require  parties  complain- 
ant and  defendant.  The  proceeding  is  always  to  assert 
some  right  denied,  or  to  have  some  wrong  redressed  by 
another.  This  is  not  necessarily  so  under  our  act  of 
1827.  It  may  be  necessary  and  proper  to  proceed 
under  it  when  there  is  neither  right  withheld  nor  wrong 
done;  but  where  there  exists  merely  the  vis  inertice  of 
disability,  and  where  the  advantage  to  the  disabled 
party,  of  a  sale,  may  be   a  s  great  as  to  the   party  who 
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is  8ui  juris.  There  may  be,  and  are,  eases  of  sole 
owners  of  property  who  labor  under  disability,  and  whose 
lands  it  would  be  proper  to  sell.  A  petitioner  (not  9ui 
juris)  jointly  with  others,  though  not  so  conveniently  or 
availably  under  the  protection  of  the  Court  as  if  he 
were  a  defendant  brought  in  by  process  with  either  a 
general  guardian  or  guardian  ad  litem^  is  still  under  its 
shield,  and  his  proehein  ami  may  be  made  to  subserve 
his  interest. 

A  subsequent  Legislature  seems  to  have  regarded  the 
mode  of  procedure  proper  to  sell  lands  of  infants  under 
the  act  of  1827,  as  either  by  bill  or  petition.  By  the 
18th  section  of  the  act  of  1885,  ch.  20,  exclusive  orig- 
inal jurisdiction  is  given  to  the  Chancery  Court  of  all 
cases  in  equity  to  be  commenced  by  bill,  petition,  or 
otherwise,  except  petitions  or  bills  for  the  partition  or 
sala  of  real  estate,  &c.  The  case  of  0.  C.  Brown,  8 
Hum.,  207,  is  a  case  where  a  petition  was  filed  by  a 
minor,  by  -  nis  guardian,  to  sell  land  of  which  he  was 
sole  owner ;  and  this  was  decided  to  be  competent  under 
the  act  of  1827.  No  question  was  made  as  to  the  pro- 
priety of  proceeding  by  petition,  although  it  was  neces- 
sarily involved  in  the  case,  as  he  must  proceed  in  that 
way  if  he  proceeded  at  all.  .This  case  was  recognized 
as  law  at  the  last  term  in  the  case  of  ffiekman  v.  Brun^ 
souj  though  this  point  was  not  alluded  to.  In  the  same 
volume  of  Humphries'  Reports  is  the  case  of  Blackmare 
v.  Shelby^  page  489.  This  was  a  case  decided  upon  a 
petition,  filed  in  the  Circuit  Court  of  Montgomery  by 
adult  males,  married  women  joining  their  husbands,  and 
minors  by  their  guardian ;  and  the  proceeding  was  held 
good.      Finally,  at  the  last  term  of  this    Court,   the  case 
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of  JDavidsan  v.  Bowden  et  ah^  was  decided,  where  the 
petition  was  of  a  sinulajr  character  wi^h  the  laat,  and 
though  the  petition  was  dismissed  for  other  causes, 
and  it  was  held  to  be  error  to  make  such  a  joinder  of 
parties,  the  proceeding  by  petition  was  not  held  to  be 
void.  The  mode  of  proceeding  by  petition  scans  to  be 
piacticed  in  North  Carolina  upon  a  statute  similar 
to  ours,  (see  2  Dev.  &  Bat.  £q,,  68,)  though  it 
does  not  appear  that  it  is  required  there  to  pro- 
ceed by  bill,  or  that  the  suit  is  to  be  conducted  as 
other  suits  in  equity.  The  point  presented  m  this  case 
seems  not  heretofore  to  have  been  directly  made  upon 
the  act  of  1827.  We  are  of  opinion,  however,  that  it 
would  be  going  too  far  now,  after  what  has  been  already 
shown,  to  declare  a  proceeding  by  petition  under  the  act 
of  1827,  void.  It  is  not,  however,  intended  to  disturb 
the  decision  of  the  Court  in  Davidson  v.  Bowden  et  oL 
It  is  still  held  that  it  is  error  to  file  a  petition  em* 
bracing  adults,  married  women  and  their  husbands,  and 
minors  together,  and  taat  the  most  proper  mode  of  pro- 
ceeding under  the  act  of  1727,  where  minors  are  inta^ 
ested,  is  by  bill  int^r  partes,  and  mitking  the  minors 
defendants. 

The  second  matter  assigned  as  error  is,  that  the  mar- 
ried women  were  joined  with  their  husbands  in  the 
petition.  We  deem  this  not  only  no  error,  but  there  is 
some  doubt  whether  it  would  not  have  been  error  if 
they  bad  not  been  so  joinsd.  The  subject  matter  was 
not  the  separate  estate  of  the  wife,  and  she  had  no  in- 
terest antagonistic  to  that  of  her  husband.  Story's  Eq. 
PI,  §  61.  Such  joinder  was  in  accordan<^e  with  the  gea- 
eral  practice  in  this  State. 
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Upon  the  third,  matter  assigned  as  error,  upon  the  rea- 
soning already  offisred  and  upon  the  authority  of  the  case 
of  Davidson  v.  Bowden  et  oZ.,  above  referred  to,  we  are 
of  opinion  that  the  joining  of  Helen  M.,  as  a  minor, 
with  the  others,  was  erroneous.  The  fourth  and  fifth 
matters  assigned  as  error  will  be  considered  together. 

Acoordbg  to  the  case  of  JEaton  v.   DtdkinBOfiy  it  is 
not  competent  to  look  to  the   proof  upon  a  bill  of   re* 
view.      It  is  sufficient,  if   the  decree    is    consistent  with 
itself  and    the    pleadings.      It  is  insisted,    however,   that 
it  should  appear  in    the  decree    itself  that   ^'satisfactory 
proof"  was  made,   or  that  enough  is   not  recited  to  give 
the  Court  jurisdiction,  for  that  the  jurisdiction  given  by 
the  act  of  1827  is  a  special  jurisdiction,  and  not  (accord- 
ing to  a  remark  of  Judge  RfiESB,  in  the  case  of  Norment 
V.    Wiison^  6  Hum.,  811)  to   be  given  any  amplitude   of 
eonstmetion.     The  case   of  Davidson  v.  Botvden  et  alj  is 
also  referred  to  upon  this  point      Consistently  with  both 
of  those  cas(BS,  the    decree    in  this  case,  we  think,  may 
be  supported.      The  statement  in  the  decree,  ''  the  Court 
being  satisfied  of  the  truth  of  said  petition,   and  that  it 
is    for    the    manifest    advantage  of  the    heirs    thsit  said 
lands  be    sold/'   we  regard  as    equivalent  to  the    state- 
ment that  it  appeared  to  the  Court  that  the  facts  stated, 
fcc.,  were    true.      The  statement  that    they  appeared    to 
the  Courts  or  that    the  Court    was    satisfied,   fcc,  could 
not  be  made  with  truth,  if  the  facts  appeared  otherwise 
than    by  proof,  as    their   appearing    in    any  other    way 
would  have  been  equivalent  to  their  not  appearing  at  all. 
In  tlie  case  of  Davidson  v.  Botvden^  the  questions  oame 
up  upon    a    bill    by  the    purchasers,  while    the  original 
cause  was  still  in   Court,  and  the  proceedings  being  still 
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in  fierif  the  matters  were  examined  as  upon  writ  of 
error  or  appeal.  What  was  called  the  proof  was  looked 
at  and  compared  with  the  decree,  and  in  that  case  it 
is  said  the  decree  itself,  in  general  terms,  ordered  the 
sale  without  the  statement  of  anj  facts,  or  expression 
of  any  opinion  that  the  lands  coald  not  properly  be 
partitioned,  or  that  it  was  for  the  interest  of  the  minors. 
It  is  said,  however,  that  independently  of  the  act  of 
1827,  and  upon  the  general  requirements  of  a  Court  of 
Equity,  the  facts  upon  which  a  decree  is  founded  should 
be  stated  in  it,  and  that  none  are  stated  in  this  de- 
cree. It  will  be  observed  that  this  decree  was  passed 
before  the  adoption  of  the  Chancery  rule  of  1830,  re- 
quiring the  facts  to  be  stated  in  the  decree.  Subse- 
quently to  the  adoption  of  this  rule,  and  upon  a  case 
arising  under  it,  the  cause  of  Burdine  v.  Shelton  came 
before  this  Court,  (see  10  Yer.,  p.  41.)  and  there  the 
decree  sought  to  be  reviewed  stated  that  the  cause 
^^came  on  to  be  heard  upon  the  pleadings  and  proof, 
&c.,  and  the  matters  being  considered  and  fully  under- 
stood by  the  Court,  the  Court  thinks  proper  to  order 
and  decree.'*  The  Court  held  that  this  was  not  a  suf- 
ficient statement  of  facts  within  the  rule,  and  perhaps 
would  have  held  that  it  was  not  sufficient  before  the 
rule.  It  is  not  very  clear  what  were  the  requirements 
in  this  respect  before  the  adoption  of  the  rule  of  1830. 
There  had  not,  perhaps,  been  any  very  well  settled 
practice  in  Tennessee.  Mr.  Story,  in  his  Equity  Plead- 
ings, §  407,  says:  ^^In  England  decrees  are  usually 
drawn  up  with  a  special  statement  of,  or  reference  to 
the  material  grounds  of  fact  which  support  the  decree. 
In    the    Courts  of   the    United    States,  the    decrees  are 
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uBuallj  general,  without  anj  such  statement  of  facts/' 
Again  he  says,  (upon  a  bill  of  reyiew,)  'taking  the 
facts  to  be  as  they  are  stated  to  be  upon  the  face  of 
the  decree,  you  must  show  that  the  Court  have  erred  in 
point  of  law.  If,  therefore,  the  decree  do  not  contain 
a  statement  of  the  material  facts  on  which  the  decree 
proceeds,  it  is  plain  that  there  can  be  no  relief  by  a 
bill  of  review,  but  only  by  an  appeal  to  some  superior 
tribunal/'  He  refers  to  Dexter  v.  Arnold,  5  Mason  R., 
811.  In  the  case  of  Whiting  v.  The  Bank  of  the  U. 
S.J  18  Peters,  p.  6,  ftc,  the  Court  say:  *^In  America 
the  decree  does  not,  ordinarily,  recite  either  the  bill, 
answer,  or  pleadings,  and,  generally,  not  the  facts  upon 
which  the  decree  is  founded."  Upon  this  decree,  then, 
made  before  the  adoption  of  our  rule  of  1880,  it  is  be- 
lieved the  recital  is  sufficient.  Its  statements  are 
equivalent  to  the  statement,  it  appeared  to  the  Court 
that  the  facts  stated  in  the  petition  are  true;  and 
thereupon  the  Court,  first  expressing  an  opinion  that 
the  sale  would  be  proper,  proceeds  to  decree.  In  Bur^ 
dine  v.  SheUon,  nothing  is  stated  to  have  appeared  to 
the  Court,  nor  is  any  opinion  expressed.  From  the  inti- 
mation in  that  opinion,  the  decree  in  this  case  would, 
probably,  have  been  hold  good  under  the  rule  of  1880. 
The  decision  of  this  point,  from  the  existing  state  of  the  law, 
can,  probably,  have  but  little  efiect  beyond  the  present  case. 
Upon  the  sixth  ground  of  error  enough  has  been 
already  said  to  show  that  this  assignment  is  made  from 
a  mistake  in  the  examination  of  the  record.  The  land  in 
Stewart  was,  in  fact,  never  resold,  and  the  lands  in 
Weakley  were  only  misdescribed,  which  misdescription  was 
corrected  by  the  report. 
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Seventh.  Was  it  error  that  Helen  M.  Winchester  ap- 
peared as  a  minor,  bj  her  guardian  as  such,  when  she 
was  in  fact  an  idiot,  (as  well  as  a  minor,)  and  had  no 
guardian  as  such?  It  has  been  already  said  that  she 
could  not  take  advantage  of  this  upon  a  bill  of  review 
for  new  matter.  Is  it  error  apparent  on  the  decree? 
It  does  not  appear  at  all  in  the  proceedings,  and  can 
not,  therefore,  be  error  apparent,  &o.  If  error  at  all,  it 
is  error  in  fact,  and  would  be  ground  for  an  original 
bill,  either  in  the  nature  of  a  bill  of  review  or  other* 
wise.  Upon  the  effect  of  such  an  error,  if  it  be  one, 
this  case  does  not  demand  a  decision. 

The  eighth  ground  of  error  is,  that  some  of  the 
lands  were  not  in  the  Chancery  district.  This  was  not 
material.  Some  of  the  lands  were  within  the  district, 
and  certainly  it  was  not  intended  by  the  Legislature 
that  there  should  be  as  many  bills  as  there  were  tracts 
of  land  in  different  districts  or  counties.  Besides,  this 
has  been  decided  not  to  be  error  in  the  case  of  Todd 
V.  Cannon^  8  Hum*,  above  referred  to.  And  such  has, 
as  I  am  informed  by  my  brethren,  been  the  practice  of 
the   Court. 

The  ninth  cause  assigned  for  error  is,  that  the  mar- 
ried women  were  not  privily  examined  in  regard  to  th^ 
consent  to  pass  their  real  estate.  These  lands  were 
derived  by  descent,  and  were  not  the  separate  estate  of 
the  wives.  There  are  many  cases  in  which  wives  have 
been  privily  examined  in  Court  in  regard  to  the  pasa- 
ing  of  their  separate  estates,  in  regard  to  their  waiver 
of  an  equitable  settlement,  &;c.,  &c.,  but  there  is  no 
case  known  to  the  Court  where  the  wife  has  been  so 
examined   where    it  has    been    sought    to    divest    her    of 
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mere  legal  interest    in    land  held   jointly  with  her    hus- 
band.     Since    the    passage  of    the    act    of    1801,.  §  48, 
authorizing    the    divestiture    of   title    as  a  substitute    for 
conveyance,   the  mode  of  compelling  a  conveyance  by   at- 
tachment  has  fallen  altogether  into  desuetude,  and  could 
not    now  be    lawfully  resorted    to,    and,    perhaps,   never 
could  have  been  brought  to  bear  directly  against  a  mar- 
ried  woman.      She,   under    the   old    mode  of    proceeding, 
could    only  be  made   to  suffer  vicariously  by  laying  the 
husband  by  the  heels,  and  this  in   all  cases  was  not  an 
effectual    remedy.      Suppose,  under    the    act  of    1827,   a 
married    woman    should    be  unwilling    to   have   her   land 
sold,  and   should  therefore  by  the   other  tenants  in  com- 
mon be  made  a  defendant,  could  not  her  interest  in  the 
land  be  divested   without  a  privy  examination?     It  would 
seem   that  it  could,   or  the  statute  would  bo  wholly  nu- 
gatory.      Suppose    two     married    women    to    be    tenants 
in   common   of  a   tract   of   land   which  musi  be  sold  for 
partition,  one  or  the  other  must  be  complainant.     Can  one 
demand  against  the  other  a  divestiture  of  title   by  decree 
when   her   own   estate   can   only, be  parted   with   by  privy 
examination  ?    Whether  a  married  woman  should  be  privily 
examined  or  not  can  not,  certainly,  depend  upon  her  acci- 
dental   position   in   the    suit   as   complainant  or  defendant. 
When  a  bill  is  filed  in  a  Court  of  Chancery  by  the  husband, 
in  the  name  of  himself  and  wife,  it  is  sometimes  called  the 
suit  of  the  husband,  and  the  wife  is  in  many  cases  not  in 
all   respects  bound   by  such   suit.     Ordinarily,  however,  as 
already  remarked,   in   cases  where   their   interests  are   not 
antagonistic,  a  joining  is  not  only  proper,  but  necessary. 
Our   act  of   1827   was    for    convenience,  intended  to  act 
by   divestiture  of  title    by  decree,   and  it  chooses  to  re- 
82 
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pose  8ome  confidence  in  the  conjugal  relation,  and  not 
to  regard  husband  and  wife  as  occupying  that  attitude 
militant  irhich  some  of  our  law  books  seem  to  counte- 
nance, and  which  the  civil  law  directly  encourages. 

The  objection  that  the  lands  are  not  sufficiently 
identified  comes,  certainly,  too  late  upon  a  bill  of  review, 
after  the  special  reports  and  other  proceedings  by  which 
this  cause  of  objection,  if  it  existed,  was  thoroughly 
obviated.  A  demurrer  for  this  cause  might  have  de- 
served  some   consideration.     Todd  v.  CannoUj  8  Hum. 

Was  it  error  to  direct  the  sale  of  an  undivided  one* 
eighth  of  1,809  acres  of  land  near  Memphis?  Such  a 
decree  would  not  be  void  under  the  act  of  1827,  ae  it 
is  a  present  Interest,  embarrassed  only  by  its  eonnecti<Hi 
with  other  claimants.  Yet,  certainly,  such  a  mode  of 
sale  would  not  be  favored  upon  appeal  or  writ  of  error, 
and  would  probably  be  held  erroneous.  We  see,  how- 
ever, in  fact,  by  the  subsequent  proceedings  in  the 
cause,  that  this  one-eighth  had  been  severed  from  the 
other  portions  of  the  land,  whether  by  a  valid  proceed- 
ing or  not  it  is  not  necessary  to  inquire  as  it  was  for 
the  benefit  of  complainants,  the  sale  of  it,  in  its  sev- 
ered form,  was  reported  and  confirmed,  and  two  peti- 
tions filed  recognizing  such  severance  and  sale.  The 
parties  were  not  aggrieved  by  it  in  fact,  nor  do  they 
now  claim  that  they  were  aggrieved  by  it.  Story's  Eq. 
PI,,  §  409. 

The  case  for  a  sale,  it  is  said,  is  not  stated  with 
sufficient  certainty  in  the  petition.  This  is  but  faintly 
insisted  upon;  and,  indeed,  upon  looking  into  the  peti- 
tion, we  see  nothing  to  ground  it  upon.  It  would  not 
have  been    good    upon    special    demurrer.      The    petition 
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complies,   in  this  respect,   with   all   of  the  requisitions   of 
the   statute. 

Something  was  said  of  a  day  in  Court  for  the  in- 
fants. The  dootrine  upon  that  subject  has  no  applica- 
tion where  title  is  divested  by  decree,  but  only  where 
the  infant  is  directed  to  convey.  This  was  held  in 
England  so  long  ago  as  the  time  of  Lord  Hardwicke, 
who  says  in  Sheffield  v.  The  Duchess  of  Buckingham^ 
already  referred  to,  "I  take  it  to  be  the  course  of  the 
Court  not  to  give  day  unless  a  conveyance  is  directed 
either  in  form  or  in   substance.** 

The  last  objection  is  one  that,  if  well  founded,  would 
seriously  aflFect  the  whole  proceeding.  It  is,  that  the 
present  complainants  were  not  made  parties  to  the  peti- 
tion. It  is  admitted  for  the  idiot  complainant,  that  the 
petition  was  signed  by  her  guardian,  stating  that  he 
signed  as  well  for  himself  as  for  her;  and  it  is  aW 
not  denied,  though  evasively  admitted  by  the  married- 
women,  that  it  was  signed  by  them.  Now  the  petition 
sets  out  "your  petitioners,  the  undersigned,"  and  this 
would  seem  to  embrace  the  married  women.  They  too- 
are,  together  with  Helen  M.,  named  in  the  petition  as> 
heirs  of  James  Winchester.  In  another  part  of  the- 
petition  it  is  said,  "your  petitioners  represent  unto  your 
honor  that  the  following  real  estate  has  descended  to- 
them  as  heirs  of  the  said  James.'*  Again,  it  is  said  in» 
the  petition,  "so  far  as  the  minor  heirs  are  concerned,, 
it  is  equally  for  their  interest,  with  that  of  the  rest  of 
your  petitioners."  Thus  identifying  the  petitioneis  with 
the  heirs.  The  form  of  signing  by  the  guardian  is  cer- 
tainly not  material;  whether  he  signed  Lucilius  Win- 
chester for    Helen  M.   or  Helen   M.   by   Lucilius.      Sub- 
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stantially  the    petition  is   as  good    as  if  it  had   set    out 
"your  petitioners,   A.,  B.,  C,  D.,"  &c. 

How  far  can  the  errors  and  irregularities  in  the 
proceedings  at  Carthage  be  examined  by  bill  of  review? 
It  has  been  strongly  insisted  for  complainants,  that  for 
errors  apparent  on  the  ^face  of  the  record  a  bill  of 
review  stands  upon  the  same  footing  as  a  writ  of  error; 
that  the  discovery  of  error  must  necessarily  be  followed 
by  reversal.  This  position  is  not  favored  by  the  reflec- 
tion that  for  a  writ  of  error  only  one  year  is  allowed, 
with  no  saving  for  persons  under  disability,  and  that  for 
a  bill  of  review  three  years  are  allowed,  with  an  in- 
definite saving  for  persons  disabled.  And  this  was  so 
previously  to  the  act  of  1885,  when  a  writ  of  error 
could  not  be  used  to  examine  into  the  facts  of  the  case. 
In  the  view  of  the  complainants  a  bill  of  review  may 
have  the  effect  against  the  original  parties  of  reversing 
80  much  of  the  proceedings  as  were  erroneous,  and  of 
striking  from  under  third  parties,  purchasers,  and  others, 
the  only  prop  of  their  titles;  in  effect,  as  to  them,  of 
declaring   the   whole   proceedings  void. 

Now  we  think  it  may  be  laid  down  as  a  general 
rule,  that  whenever  a  Court  of  Chancery,  or  other  Court 
of  general  jurisdiction,  possesses  jurisdiction  of  th«  subject 
matter  of  litigation,  and  has  acquired  jurisdiction  of  the 
parties,  that  as  to  third  parties  interested  under  its 
judgments  and  decrees,  its  proceedings  cannot  be  held 
to  be  void  after  a  final  disposition  of  a  cause.  And, 
in  this  respect,  it  is  not  material  whether  the  jurisdiction 
be  inherent  or  statutory,  provided  the  statute  be  of  a 
general  and  public  nature.  To  this,  as  a  general  propo- 
sition, a  general  assent  may  be  given;   and  still  it  may 
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be  urged,  that  for  consequences  a  Court  is  not  responsible, 
nor  can  they  be  looked  to,  that  error  authoritatively  de- 
mands reyersal. 

It  has  been  urged  upon  some  general  expressions  in 
elementary  writers,  that  when  a  decree  has  been  executed 
the  party  complaining  may,  upon  reversal,  be  put  into 
the  situation  in  which  he  would  have  been,  if  the  de- 
cree had  not  been  executed.  The  expression  thus  used, 
(among  others  by  Mr.  Story,  in  his  Eq.  PI.,  sec.  420,) 
we  apprehend  relates  only  to  the  original  parties  to  the 
decree.  He  is  only  taking  a  distinction  in  general  be- 
tween decrees  not  executed,  and  those  which  had  been 
executed.  If  it  is  to  be  given  a  larger  scope,  it  is  not 
sustained  by  authority.  Now  in  this  case,  no  grievance 
is  complained  of  under  the  execution  of  the  original 
decree,  by  one  of  the  parties  against  another,  and  evi- 
dently the  purchasers,  or  some  of  them,  are  made  par- 
ties to   affect  them,   and  they  alone  can  be  affected. 

If  a  reversal  is  not  to  affect  purchasers  in  this  case, 
it  would  be  idle  and  nugatory,  or  possibly  hereafter  em- 
barrassing. If  it  is  to  affect  them,  and  them  alone,  then 
can  a  reversal  be  had  ? 

If  we  appeal  to  reason,  as  upon  a  case  of  first  im- 
pression, it  would  seem  to  be  too  much  to  expect,  that 
a  purchaser  at  a  chancery  sale  should  be  bound  to 
take  notice,  not  only  that  the  Court  had  authority  to 
make  it,  but  that  it  had  pursued  that  authority  with 
technical  nicety  and  regularity  through  all  the  intricacies 
of  a  chancery  law-suit.  If,  in  addition,  the  purchaser 
should  know  that  irregularities  and  errors  might  be 
visited  upon  him,  not  when  the  transaction  was  fresh 
and    his    condition    in    a    great    degree    unchanged,    but 
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even  at  the  end  of  a  long  life,  or  upon  his  children 
after  his  death,  it  wonld  throw  a  burden  and  a  check 
upon  public  sales  that  would  materially  clog  the  wheels 
of  public  justice,  and  injuriously  affect  the  interests  of 
parties  litigant.  Upon  this  question,  however,  we  are 
not  without  authority.  The  case  of  Bennett  v.  Hamill^  2 
Sch.  &  Lef.,  577,  is  one  where  a  bill  was  filed  by 
Bennett  to  impeach  a  decree,  (made  during  his  infancy,) 
for  fraud  and  error,  and  to  have  a  sale,  made  under  it, 
set  aside.  The  Chancellor,  Lord  Bedesdale,  ^^a  great 
name  in  the  law,"  was  of  opinion  that  there  had  been 
both  fraud  and  error  in  the  original  proceedings,  the 
fraud  not,  however,  affecting  the  purchaser.  He  says, 
^*  I  must  confess,  after  considering  this  a  good  deal,  I 
think  it  would  be  too  much  to  say  that  a  purchaser 
under  a  decree  of  that  description,  can  be  bound  to 
look  into  all  these  circumstances ;  if  he  is,  he  must  go 
through  all  the  proceedings,  from  the  beginning  to  the 
end;  and  have  the  opinion  of  the  Court  that  the  decree 
is  right  in  all  its  parts,  and  that  it  would  be  impossi- 
ble to  alter  it  in  any  respect.  The  cases  warrant  no 
such  opinion.  On  the  contrary,  as  far  as  I  can  find, 
the  general  impression  they  give  is,  that  the  purchaser 
has  a  right  to  presume  that  the  Court  has  taken  the 
steps  necessary  to  investigate  the  rights  of  the  parties, 
and  that  it  has,  on  that  investigation,  properly  decreed 
a  sale ;  then  he  is  to  %ee  that  this  is  a  decree  binding 
the  parties  claiming  the  estate,  that  is,  to  see  that  all 
proper  parties  to  be  bound,  are  before  the  Court."  In 
such  a  case,  he  concludes,  that  though  the  decree  may 
be  erroneous,  the  title  of  the  purchaser  ought  not  to  be 
invalidated.     In   strictness,  it  is   true,  thi&  was  not  a  bill 
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of  review,  bat  an  original  in  the  nature  of  a  bill  of  re- 
view, and  perhaps  on  this  account  stronger  than  the 
case  now  before  the  Court.  In  this  opinion  of  Lord 
Redesdale,  he  refers  to  the  case  of  Lloyd  v.  Johnes^ 
before  Lord  Elden,  9  Yes.,  37,  and  says  that  it  was  a 
case  fully  considered,  and  where  the  irregularity  in 
the  proceedings  was  far  beyond  that  in  Bennett  v. 
Hamilly  and  yet  Lord  Elden  conceived  that  the  title  of 
the  purchaser  could  not  be  impeached  on  these  grounds, 
^^that  he  had  a  right  to  be  protected,  for  that  a  pur- 
chaser had  a  right  to  presume  that  the  Court  had  done 
right." 

These  cases  are  mentioned  with  approval  by  Chan- 
cellor Kent,  in  Denning  v.  Smithy  3  Johns  Ch. 
R.,   344. 

Jn  the  case  of  Whiting  et  ah  v.  The  Bank  of  U* 
S.J  9  Peters,  11,  decided  by  Judge  Story,  the  bill, 
though  not  altogether  in  form,  was,  in  substance,  a  bill 
of  review.  It  was  the  case  of  a  sale  by  decree  of 
Court  under  a  mortgage.  The  bill  of  review  was  filed 
by  parties  who  were  heirs  of  one  Whiting,  who,  though 
not  owner,  had  an  interest  in  the  land  sold.  The  de- 
cree of  foreclosure  was  made  before  Whiting's  death; 
the  sale  afterwards,  without  revivor  against  his  heirs. 
In  the  original  case,  one  Breckenridge  had  not  been 
made  a  party,  who,  the  Court  said,  should  properly  have 
been  a  party.  In  speaking  of  the  decree  of  foreclosure 
as  final,  the  Judge  says:  ^'The  defendants  had  a  right 
to  appeal  from  that  decree  as  final  upon  the  merits,  as 
soon  as  it  was  pronounced,  in  order  to  prevent  an  irre- 
parable mischief  to  themselves.  For  if  the  sale  had  been 
completed  under  the  decree,  the    title  of    the    purchaser 
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would    not    have    been    oyerthrown    or    invalidated,    even 
by  a  reversal    of    the    decree."      Again,   in  speaking  of 
Breckenridge's  not  having  been  a  party,  he  says:     *^We 
think,  therefore,    that    this    error,   if    any  there  be,  not 
being  to  the    prejudice    of    complainants,  cannot    furnish 
any  ground   for  them  to   maintain   the    present  bill;   for 
no  party  to  a   decree  can,    by   the  general  principles  of 
equity,  claim  a  reversal  of  a  decree  upon  a  bill  of   r^ 
view,  unless  he  has  been  aggrieved  by  it,  whatever  may 
have  been  his  rights  to  insist  on  the  error  at  the  origi- 
nal hearing,  or  on  an   appeal/'      As  to  the  <»nission  to 
revive   against  Whiting's  heirs,  the  Judge  says :     "  If  then 
the  original   decree  was    unobjectionable    and    conclusive; 
if  there  has  been  no  fraud  in  the  subsequent  sale,  pur- 
suant to    that    decree,   and  if  there  has  been   in  a  legal 
sense,"  (this  refers  to  the  sale  under  which  this  property 
was  probably   sacrificed,)   "no  prejudice   to    any    of    the 
rights  of  the  plaintiffs  in  the  original  decree,  or  the  sale 
then,   although    there   was    no  revivor,   there  is  no  error 
upon  which  a  bill  of  review  will  lie,  to   entitle   the  par- 
ties to  a    reversal."      Without    saying    whether  this. was 
error  or  not,   the    Court  "does    mean    to    say  that    the 
non-revival  was  not  matter  of    error,   for  which  the  pro- 
ceeding on  the  sale  under  the  original    decree  (for   that 
is  all  which  the    present    bill  seeks    to    redress)  can,  or 
ought  to  be  reversed."    The  same  principle  in  regard  to 
bona  fide  purchasers  is  sustained,    though  not  upon   bills 
of  review,  in    two  cases  in  Kentucky,   one  of    Amo8  y. 
Stockton^    5    J.    J.    Marsh.,     638,    and     the     other    of 
Keraheval   v.    Berry ^    6   J.  J.   Marsh.,    508;  these  cases 
were  decided  upon  writs  of  error,  the  writ  of  error,  as  it 
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is  believed  in    Kentucky,   reaching    only   error  upon  the 
face   of  the   record,   as  in   a  bill  of  review. 

There  is  one  case  cited  in  complainant's  brief,  which 
would  seem,  at  first  view,  to  be  in  conflict  with  this 
doctrine,  but  which,  when  rightly  looked  at,  is  by  no 
means  at  variance  with  it.  It  is  the  case  of  the  Bank  of 
U.  8.  V.  Ritchie^  8  Peters,  140.  It  was  a  case  where  an 
administrator  to  an  estate  had  purchased  the  land  of  his 
intestate  fraudulently,  under  a  decree  in  a  cause  to 
which  he  was  a  party.  The  proceedings  were  reversed 
upon  review,  and  the  sale  set  aside.  The  administrator 
was  in  no  sense  a  lona  fide  purchaser;  being  an  origi- 
nal party,  he  had  actual  notice  of  all  the  proceedings, 
and  was  guilty  also  of  acts  of  bad  faith. 

In  the  case  now  before  the  Court,  the  whole  object 
of  review  and  reversal  is,  manifestly,  to  afiect  the  pur- 
chasers at  the  sale.  No  fraud  is  charged  against  them, 
nor  against  any  one  else.  The  complainants  are  not 
shown  to  have  been  aggrieved  by  any  error  in  the  record, 
unless  it  be  a  grievance  that  the  property  has  since 
risen  in  value.  If  the  reversal  is  not  to  afiect  the  pur- 
chasers, it  would  be  but  a  barren  and  bootless  victory^ 
giving  hopes  that  might  lead  to  litigation  and  embarrass- 
ment, but  which  must  result  in  injury  to  all  concerned. 

It  is  urged,  however,  that  the  Court  can  neither  look 
to  consequences,  nor  to  the  statements  in  the  bill 
of  review,  except  so  far  as  those  statements  are  rigidly 
connected  with  the  question  of  error  apparent  on  the 
face  of  the  record,  so  far  as  that  part  of  the  case  is 
concerned.  To  the  first  of  these  propositions,  we  do  not 
unqualifiedly  assent,  and  we  think  we  are  sustained  in 
this,    both   by   reason  and  authority;  .to  the  second,    we 
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may  aasent  without  affecting  the  conclusions  to  which  we 
are  brought. 

Upon  the  whole  matter  then,  we  are  of  opinion  that 
there  was  no  error  in  the  decree  of  the  Chancellor;  that 
leave  was  properly  refused  to  file  this  as  a  bill  of  re- 
view for  new  matter  or  upon  new  proof,  and  that  when 
filed  as  for  errors  apparent  on  the  face  of  the  record, 
it  was  properly  dismissed. 

Let  the  decree  be  affirmed. 


James  C.  Word  v.  Wm.  Cavin. 

1.  Warranty.  W?ien  the  law  iynplies  a  warranty  of  title  in  the  sale  of 
personal  property.  If  a  party  selU  personal  property,  of  "which  he  is 
owner  at  the  time,  and  which  is  in  his  possession,  without  any  express 
warranty  of  title,  the  law  implies  such  warranty,  and  the  seller  is 
responsible  to  the  purchaser,  in  damages,  for  the  breach  of  such  im- 
plied undertaking. 

2.  Samk.  Warranty  implied  if  not  expressed  in  the  written  contract. 
If  the  contract  of  sale  is  in  writing  and  under  seal,  and  does  not  con- 
tain any  express  covenant  as  to  the  title,  yet  the  law,  in  order  to  give 
a  proper  force  and  effect  to  the  contract,  and  to  discourage  dishonesty 
and  bad  faith,  will  create  and  supply,  as  a  necessary  result  and  conse- 
quence of  the  contract,  the  covenants  of  warranty  of  title. 

3.  Sams.  When  there  is  a  breach  of  the  warranty  of  title.  A  warranty 
of  title,  either  express  or  implied,  in  view  of  the  law,  is  broken  the 
instant  it  is  made,  if  the  title  were  in  a  third  person.  Upon  the 
possession  of  the  property  being  lost,  or  upon  a  voluntary  offer  to  re- 
store it  to  the  seller  in  disaffirmance  of  the  contract,  the  purchaser 
has  an  immediate  right  of  action  upon  such  warranty. 

4.  Statute  of  Limitations.  W7ien  it  begins  to  run.  The  purchaser 
thus  having  a  right  of  action,  upon  being  dispossessed  or  offering  to 
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return  the  property,  the  statute  of  limitations  hegins  to  run,  and  will 
bar  his  right  of  recovery  On  the  warranty,  against  his  vendee,  after 
the  lapse  of  six  years. 


FROM   BBDFORD. 


This  cause  vas  tried  at  the  August  Term,  1858, 
before  Davidson,  J.,  and  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.     The  plaintiff  appealed. 

E.  Cooper,  for  the  plaintiff. 

W.  H.  WiSENER,  for  the  defendant. 

McKiNNET,  J.,   delivered  the  opmion  of  the   Court. 

This  was  an  action  of  debt,  founded  upon  an  implied 
warranty  of  title  to  a  slave,  brought  in  the  Circuit 
Court  of  Bedford,  on  the  14th  day  of  May,  1856. 
The  main  question  to  be  determined  is,  whether  or  not 
the  action  is  barred  by  the  statute  of  limitations  of  six 
years. 

On  the  15th  of  January,  1850,  the  defendant  and 
hb  wife  sold  and  conveyed  to  plaintiff,  by  a  bill  of  sale 
under  seal,  a  negro  man  named  Tom,  for  the  considera- 
tion of  (800.00.  And  therein  warranted  the  slave  to  be 
sound,  and  a  slave  for  life;  but  made  no  warranty  of 
title.  The  defendant,  it  is  admitted,  was  in  possession 
of  the  slave  at  the  time  of  the  sale,  and  delivered  him 
to   the  plaintiff. 

On  the  11th  of  February,  1850,  less  than  a  month  after 
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the  Bale,  one  Sarah  Burdett,  to  whom  the  slave  reallj 
belonged,  as  it  seems,  instituted  an  action  of  replevin 
against  the  plaintiff  for  his  recovery.  And  on  the  same 
day  on  which  the  suit  was  commenced,  the  slave  was 
taken  by  the  sheriff,  under  the  writ  of  replevin,  and  de- 
livered to  Mrs.  Burdett,  whose  title  was  established  by 
the  verdict  and  judgment  in  the  case  on  the  final  trial. 
Owing  to  the  absence  of  the  defendant  beyond  the 
limits  of  this  State,  the  present  suit  was  not  sooner  com- 
menced,  as   it  is  alleged. 

The  jury  were  instructed,  that  notwithstanding  the 
bill  of  sale  was  silent  as  to  the  tithy  an  action  might 
be  maintained  on  an  implied  warranty  of  title ;  and  that 
if  the  title  to  the  slave  was  in  another  person  at  the 
time  of  the  sale,  the  implied  warranty  was  broken  at 
the  instant  it  was  made,  and  the  plaintiff  would  then 
have  a  right  of  action,  against  which  the  statute  of 
limitations  would  begin  to   operate. 

As  regards  the  sale  of  personal  property,  the  settled 
rule  is,  that  if  one  sells  goods  or  chattels  as  owner,  be- 
ing clothed  with  visible  ownership  or  possession  at  the 
time  of  the  sale,  he  impliedly  undertakes  and  promises, 
though  nothing  be  stipulated  or  said  upon  the  subject, 
that  the  goods  or  chattels  are  his  property,  and  that  he 
has  a  lawful  right  to  make  the  sale  and  transfer  he 
proposes  to  make;  and  if  he  were  not  the  owner  at  the 
time  of  the  sale,  and  the  property  was  in  a  third  person, 
who  subsequently  claims  and  deprives  the  purchaser  of 
it,  the  seller  will  be  responsible  in  damages  for  the 
breach  of  such  implied  undertaking.  Addison  on  Con., 
268-55. 

This  principle  does  not  apply  where  the  seller  is  not 
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in  possession  of  the  property  at  the  time  of  the  sale, 
Dor  where  the  person  does  not  sell  as  owner  of  the 
property;  but  in  some  special  character  or  capacity, 
and  this  is  known  to  the  purchaser.  In  such  case,  the 
purchaser  is  bound  to  look  into  the  title  of  his  ven- 
dor.    Id. 

And  it  is  clear,  that  although  the  terms  of  a  written 
contract,  though  it  be  under  seal,  do  not  in  themselves, 
contain  or  import  any  express  covenant  as  to  the  title, 
yet  the  law,  in  order  to  give  a  proper  force  and  effect  to 
the  contract,  and  to  discourage  dishonesty  and  bad  faith, 
will  create  and  supply  as  a  necessary  result  and  conse- 
quence of  the  contract,  certain  covenants  and  obligations, 
which  will  bind  the  parties  as  effectually  as  if  they  had 
been  expressed  in  the  strongest  and  most  explicit  terms. 
LL,  49. 

This  doctrine  is  not  at  variance  with  any  established 
principle  of  the  law.  It  is  not  adding  a  new  term  to 
the  agreement  of  the  parties,  in  the  sense  of  the  law; 
nor  is  it  any  infringement  of  the  principle  that  parol 
evidence  is  inadmissible  to  enlarge  or  vary  the  written 
agreement  of  the  parties,  because  such  implied  covenant 
is  regarded  as  an  inherent  term  of  the  contract,  not 
necessary  to  be  expressed,  and  having  the  same  force  aS 
if  stated  in  terms. 

But  it  is  argued,  that  the  Court  erred  in^  laying 
down  the  rule,  that  if  the  property  were  not  in  the 
seller  at  the  time  of  the  contract,  the  implied  covenant 
of  warranty  was  broken  when  made,  and  the  plaintiff 
would  have  an  immediate  right  of   action  thereon. 

The  possession  of  the  slave  having  been  transferred 
to  the  purchaser  at  the  time    of   the   contract,   it  would 
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seem  to  be  competent  for  him,  on  ascertaining  the  fact 
that  the  title  was  in  a  third  person,  to  repudiate  the 
contract,  and  return,  or  oflFer  to  return,  the  property  to 
the  seller;  and  thereupon,  without  waiting  to  be  dis- 
possessed by  the  paramount  title,  to  institute  his  action 
for  the  breach  of  the  implied  warranty.  The  implied 
stipulation,  resulting  from  the  contract,  that  the  property 
was  in  the  seller,  and  that  he  had  a  lawful  right  to 
make  the  sale  and  transfer  thereof,  which  he  assumed 
to  make  to  the  purchaser,  is  undoubtedly  false,  and  in 
view  of  the  law,  is  broken  the  instant  it  is  made,  if 
the  title  were  in  a  third  person.  And  upon  the  pos* 
session  being  lost,  or,  upon  a  voluntary  offer  to  restore 
it  to  the  seller,  in  disaffirmance  of  the  fraudulent  con- 
tract, the  purchaser  has  an  immediate  and  perfect  right 
of  action.  And  at  that  instant  the  statute  of  limitations 
will  attach,  and  begin  to  operate  against  the  right  of 
action  of  the  purchaser. 

In  the  present  case,  the  defendant  having  no  title 
to  the  slave,  the  loss  of  possession  by  the  seizure  of 
the  sheriff  on  the  writ  of  replevin,  was  sufficient  to  en- 
title the  plaintiff  to  maintain  his  action.  The  right  to 
sue  then  accrued,  and  was  perfect;  and  from  that  point 
of  time,  the  statute  commenced  to  operate.  If  a  good 
title  had  been  communicated  to  the  plaintiff  by  the  sale, 
of  course  a  wrongful  dispossession,  by  the  act  of  a 
third  person,  would  have  furnished  no  ground  of  action 
against  the  defendant.  As  a  period  of  more  than  six 
years  elapsed,  from  the  seizure  of  the  slave  by  the 
sheriff,  before  the  commencement  of  this  suit,  it  follows 
that   the  plaintiff's  action  is  barred. 

In  this  view  of  the   case,   it  does  not  become   neces- 
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sary  to  consider  the  objection  taken  to  the  form  of 
the  action.  It  may  be  observed,  however,  that  the 
bringing  of  an  action  of  debt  was,  to  say  the  least  of 
it,  a  very  liberal  application  of  the  principle  announced 
in  the  case  of   Thompson  v.   Frenehj  10  Yer.,   452. 

But,  as  that  point  is  not  necessary  to  the  determina- 
tion of  the  case,  and  the  action  fails  on  the  other 
ground,  we  express  no  authoritative  opinion  upon  the 
question. 

Judgment  affirmed. 


Charles  Ready  v.  Joseph  Bragg  et  al. 


1.  Fraudulent  GoNVKYANCies.  Husband  mid  wife.  Husband  may  he 
the  agent  of  the  wife.  It  is  competent  for  the  husband,  as  the  agent 
of  bis  wife,  to  invest  her  money  in  the  purchase  of  a  tract  of  land. 
If  the  land  is  in  fact  purchased  for  the  wife,  and  paid  for  with 
her  money,  in  pursuance  of  an  agreement  between  the  husband  and 
wife,  founded  upon  a  sufficient  consideration,  the  transaction  is  not 
fraudulent  as  against  the  husband's  creditors. 

2.  Pbincifal  and  Agent.  Property  of  principal  not  liable  for  agenfs 
debts.  If  one  merely  empowered  as  agent  to  purchase  land  for 
another,  takes  the  title  to  himself,  either  intentionally  or  by  mistake, 
he  is  not  thereby  vested  with  such  a  title  as  will  subject  the  land  to 
seizure  and  sale  for  the  satisfaction  of  his  debts.  A  Court  of  Equity 
will  divest  him  of  his  title,  and  vest  it  in  his  principal,  or  direct  the 
vendor,  if  a  party,  to  execute  a  conveyance  to  the  true  owner  of  the 
land. 

o.  Same.  Parol  disclaimer  by  agents  and  title  made  to  prineiptU,  If, 
without  the  intervention  of  a  Court  of  Equity,  the  agent  voluntarily 
disclaims  and  renounces  all  interest  in  the  estate  by  parol  declaration 
merely,  and  by  the  assent  of  all  the  parties,  the  deed  made  to  the 
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agent  being  unregistered,  is  deetroyed,  and  a  conveyance  be  thereupon 
executed  to  the  real  purchaser,  the  latter  is  clothed  with  a  valid  title 
to  the  land.  Nor  will  the  application  of  the  principle  be  varied  by 
the  fact  that  the  agent,  or  nominal  purchaser,  sustains  a  particular 
relation  (as  that  of  husband)  to  the  person  for  whom  the  purchase 
was  really  made,  and  by  whom  the  consideration  money  was,  in  fact, 
paid. 

Same.  Chancery  jurisdiciion.  Superior  equity.  If,  by  virtue  of  the 
unregistered  deed  to  the  agent,  the  land  was  subject  to  an  execution 
at  law  against  him,  the  equity  of  the  principal,  the  wife,  being  supe- 
rior to  that  of  the  creditors,  a  Court  of  Chancery  would  not  actively 
interpose  in  favor  of  the  husband's  creditors  to  aid  them  in  any  way 
in  obtaining  satisfaction  out  of  the  land  as  against  the  equitable  right 
of  the  wife,  but  would  dismiss  them  to  their  legal  remedy. 


FROM   GANNON. 


This  cause  was  heard  at  the  October  Term,  1858, 
before  Chancellor  Ridley,  who  pronounced  a  decree  for 
the   complainant.      The  defendants  appealed. 

J.  L.  Fare,  for  the  complainant,  cited  and  commented 
upon  the  following  authorities :  6  Yer.,  820 ;  2  Yer.,  91 ; 
Peck,  24;  10  Yer.,  1;  6  Hum.,  296;  9  Hum.,  146;  1 
Swan,  202. 

E.  A.  Kebble,  for  the  complainant.] 

EwiNa  &  OooPER,  for  the  defendants. 

McEjnnby,  J.,  delivered  the  opinion  of  the   Court. 

The  object  of  the  bill  is  to  subject  a  tract  of  land, 
alleged  to  be  the  property  of  the  defendant,  Joseph 
Bragg,   to  the  satisfaction   of   a   judgment    for    $185.65, 
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rendered  against  him  by  a  justice,  on  the  29th  of  Jan- 
uary, 1853,  in  favor  of  complainant,  upon  which  execu- 
tion was  returned  nulla  bona. 

It  appears  from  the  proof,  that,  perhaps,  in  the 
early  part  of  the  year  1852,  the  defendant,  Joseph, 
purchased  a  tract  of  land  of  fifty  acres  from  one  S. 
F.  Parker,  at  the  price  of  JlOO,  and  took  a  deed  to 
himself  for  the  same,  and,  at  the  same  time,  executed 
his  note  to  Parker  for  the  consideration  money;  which 
note  was  transferred  to  one  Silas  Parker ;  and  it  was 
paid,  as  the  proof  pretty  clearly  establishes,  out  of  a 
fund  belonging  to  the  defendant,  Elizabeth  Bragg,  wife 
of  said  Joseph  Bragg. 

The  proof  shows  that  Mrs.  Bragg  had  a  fund  of 
$400  in  the  oflSce  of  the  Circuit  Court  of  Rutherford, 
being  her  distributive  portion  of  her  deceased  father's 
estate. 

On  the  8th  of  March,  1852,  she  made  a  power  of 
attorney  authorizing  her  husband  to  receive  said  sum  of 
money  for  her,  and  it  was.  paid  to  him  accordingly. 
And  out  of  this  money,  the  proof  makes  it  reasonably 
certain  said  land  was  paid  for.  Indeed,  from  the  evi- 
dence, the  husband  had  not  means  of  his  own  to  have 
paid   for  it. 

It  is  proved  by  Parker,  the  vendor,  that  when  the 
defendant,  Joseph,  first  proposed  to  purchase  the  land, 
he  informed  Parker  that  his  wife's  money  was  to  pay 
for  it,  and  that  "  she  wanted  the  right  in  her  own 
name."  And,  from  all  the  circumstances,  there  can  be 
no  reasonable  doubt  of  the  fact  that  the  purchase  was 
made  upon  an  agreement  between  the  husband  and  wife 

that  it  should  be  for  her  benefit,  and  the  title  be  taken 
33 
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in  her  name.  The  deed,  however,  which  was  prepared 
by  a  stranger,  was  drawn  in  the  name  of  the  defendant, 
Joseph,  and  was  executed  accordingly  by  Parker.  But 
this  deed  not  having  been  proyed  or  registered,  it  was 
afterwards  destroyed;  and,  on  the  3d  of  December, 
1852,  with  the  assent  of  all  the  parties,  another  deed 
waa  executed  by  Parker,  conveying  said  land  directly  to 
the  defendant,  Elizabeth  Bragg ;  which  deed  was  duly 
acknowledged,  and  noted  for  registration  on  the  day 
after  its  date,  and  nearly  two  months  prior  to  the  date 
of  complainant's  judgment. 

The  position  assumed  by  the  complainant's  counsel  is, 
that  by  the  execution  of  the  first  deed — ^the  question  of 
intentional  fraud  aside — the  vendor  was  divested  of  his 
legal  estate,  and  the  title  became  vested  in  Joseph 
Bragg ;  and  that,  notwithstanding  his  title  may  have 
been  incomplete  for  want  of  probate  and  registration^ 
^  yet  the  land  was  subject  to  be  levied  upon  and 
sold  for  his  debts,  and  that  the  destruction  of  the  deed 
did  not  divest  the  title  of  the  defendant,  Joseph,  or  re- 
invest the  vendor  with  any  interest  in  the  land ;  and, 
consequently,  it  is  insisted,  the  subsequent  deed  to  Mrs. 
Bragg  was  inoperative,  in  law,  to  communicate  any  title 
to  her. 

In  support  of  these  views,  Vance  v.  McNairy^  8 
Yer.,  171,  and  Shields  v.  Mitchell^  10  Yer.,  1,  are  relied 
on. 

It  is  likewise  insisted  that  the  conveyance  to  the 
wife  was  a  meditated  fraud  upon  the  creditors  of  the 
husband. 

Upon  this  point  of  the  case  all  that  need  be  said 
is,  that  if  the  land  were  in  fact  purchased  for  the  wife^ 
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and  paid  for  with  her  own  money,  in  pursuance  of  an 
agreement  between  the  husband  and  wife,  founded  upon 
a  sufficient  consideration,  we  do  not  perceive  Low  the 
transaction  can  be  considered  fraudulent  as  against  the 
husband's  creditors.  That  such  an  agreement  between 
husband  and  wife  would  be  valid,  and  that  the  husband 
might  be  constituted  agent  of  the  wife  to  make  the 
purchase,  can  admit  of  no  doubc.  Powell  v.  Powell^  9 
Hum.,  477. 

We  do  not  question  the  correctness  of  the  decisions 
in  Vance  v.  McNairy  and  Shields  v.  Mitchell.  As  be- 
tween a  debtor,  holding  land  bj  an  unregistered  deed 
of  conveyance,  and  his  creditors,  it  is  well  settled  that 
the  land  thus  held  is  subject  to  levy  and  sale  by  exe- 
cution at  law.  But  does  this  principle  govern  the 
present  case?  If  one  empowered  as  agent,  merely^ 
to  purchase  land  for  another,  takes  a  title  to  himself,, 
either  intentionally  or  by  inadvertence,  is  he  thereby 
vested  with  such  a  title  as  will  subject  the  land  to 
seizure  and  sale  for  the  satisfaction  of  his  debts? 
Would  not  a  Court  of  Equity  unhesitatingly  divest  him  of 
the  title,  and  vest  it  in  the  principal,  or  direct  the 
vendor,  if  a  party,  to  execute  a  conveyance  to  the  true 
owner  of  the  land  ?  And  if,  without  the  intervention 
of  a  Court  of  Equity,  the  agent  voluntarily  disclaims 
and  renounces  all  interest  in  the  estate  by  parol  decla* 
ration  merely,  and,  by  the  assent  of  all  the  parties^ 
the  unregistered  deed  be  destroyed,  and  a  conveyance  be 
thereupon  executed  to  the  real  purchaser,  upon  what 
principle  of  law  or  equity  can  it  be  held  that  the  latter 
is  not  clothed  with  a  valid  title  to  the  land?  Surely 
his  right   can   not  be  prejudiced,   nor  his  title   destroyed 
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by  the  mistake  or  fraud,  either  of  the  agent  or  person 
dealing  with  such  agent.  And  the  application  of  the 
principle  will  not  be  varied  by  the  fact,  that  the  agent 
or  nominal  purchaser  sustains  a  particular  relation,  as 
that  of  husband,  to  the  person  for  whom  the  purchase 
was  really  made,  and  by  whom  the  consideration  money 
was  in  fact  paid.  This  consideration  may  properly  de- 
mand an  increased  vigilance  in  sifting  the  bona  fides  of 
the  transaction,  but  it  cannot  change  the  operation  of 
established  principles   of  law. 

But,  if  it  were  to  be  admitted,  as  argued  for  the 
complainant,  that  by  the  mere  fact  of  the  execution  of 
the  first  deed  to  the  defendant,  Joseph  Bragg,  he  be- 
came thereby  so  invested  with  the  legal  estate  as  that 
his  creditors  might  subject  the  land,  upon  an  execution 
at  law ;  still,  upon  well  settled  principles  of  equity  juris- 
prudence, a  Court  of  Chancery  would  not  actively  in- 
terpose in  favor  of  the  husband's  creditors  to  aid  them, 
in  any  way,  in  obtaining  satisfaction  out  of  the  land, 
as  against  the  equitable  right  of  the  wife,  but  would 
dismiss  them  to  their  legal  remedy.  And  in  this  view, 
all  other  considerations  aside,  the  complainant  would  be 
repelled. 

The  decree  is,  consequently,  erroneous;  and  it  will 
!)e  reversed,   and  the   bill   be   dismissed. 
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1.  Consideration.  Failure  of.  Sale  of  land.  Fraud,  If  a  note  or 
bill  single  is  executed  to  secure  the  payment  of  a  part  of  the  consid- 
eration money  of  a  tract  of  land,  and  the  vendor  executes  his  title 
bond,  obligating  himself  to  make  to  the  purchaser  a  deed  in  fee 
simple^  when  the  purchase  money  is  paid,  and  at  the  time  of  the  sale 
the  vendor  had  neither  a  legal  or  equitable  title  to  the  land,  knew 
that  fact,  and  concealed  it  from  the  vendee,  there  is  a  failure  of  the 
consideration  of  said  note ;  and  the  concealment  of  the  true  condition 
of  the  title,  is  a  fVaud  upon  the  vendee,  and  the  payment  of  the  note 
cannot  be  enforced. 

2.  Same.  Assignment  of  the  note  Rights  of  the  assignee.  The  as- 
signee of  said  note,  with  a  full  knowledge  of  the  failure  of  the  con- 
sideration and  the  fraud  of  the  vendor,  stands  in  the  condition  of  the 
vendor,  and  the  consideration  thereof  may  be  inquired  into  as  well  a.) 
the  fraud,  in  his  hands. 


FROM   BEDFORD. 


At  the  August  Term,  1858,  verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiff,  Davidson,  J.,  pre- 
siding.   The  defendants   appealed. 

W.  H.  WiSBNBJ^  for  the  plaintiffs  in  error, 

Buchanan,  Keeble  and  E.  Cooper,  for  the  defendant 
in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  by  John  R.  Jones,  against 
the    plaintiffs  in   error,  in  the    Circuit   Court  of  Bedford 
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county,  upon  a  bill  single,  for  92314.52,  dated  the  25th 
of  January,  1857,  and   due  the   9th   of  January,  1858. 

It  was  made  payable  to  John  G.  Aiken,  and  by  him 
endorsed   to  the  plaintiff. 

The  declaration  is  in  the   usual  form. 

The  defendants  filed  two  pleas:  the  first,  a  plea  of 
payment  upon  which  issue  was  taken,  and  the  same 
being  found  against  them,  judgment  was  rendered  for 
the  plaintiff,  and  they  have  appealed  in  error  to  this 
Court. 

To  the  second  plea,  the  plaintiff  demurred,  and  the 
demurrer  was  sustained  by  the  Circuit  Court;  and  the 
question  here  is,  can  the  judgment  of  the  Circuit  Court, 
upon   this  plea,   be  sustained?    And  we  think  it  cannot. 

The  plea,  in  substance,  averred  that  this  bill  single 
was  executed  to  secure  the  payment  of  a  part  of  the 
consideration  money  of  a  tract  of  land,  sold  by  John 
C.  Aiken  and  wife,  and  said  Jones,  t3  the  defendant 
Mullins,  and  that  they  executed  to  him  their  bond  for 
title,  in  which  they  become  bound  to  make  him  a  deed 
in  fee  simple,  when  the  purchase  money  should  be  paid, 
but  that  at  the  time  of  the  sale  they  had  no  title,  legal  or 
equitable,  to  said  tract  of  land;  nor  have  they  acquired 
any  since,  the  same  being  in  one  Gray,  and  in  the 
heirs  of  one  Sims;  that  they  knew  this  at  the  time  of 
the  sale,  and  failed  to  communicate  it  to  the  defendants; 
and  that  the  plaintiff,  when  the  note  was  assigned  to 
hinl,  had  full  knowledge  of  these  fa^s,  and  so  defend- 
ants say  the  consideration  of  said  bill  single,  has 
failed. 

To  maintain  the  judgment  of  the  Court,  we  are  referred 
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to   the    cases    of    Coleman   v.    Sanderliriy    5   Hum.,    562, 
and  Henning  v.     Vanhooh^   8   Hum.,  678. 

But  the  former  of  these  cases  turned  upon  the  ground 
that  a  defence  could  not  he  made  at  law,  the  note 
having  a  seal  to  it.  And  the  latter  is  the  case  of  an 
executed  contract,   a  conveyance  having  been  made. 

Now,  by  the  act  of  1850,  ch.  60,  the  same  defence 
may  be  made  to  a  bill  single,  as  to  a  promissory  note. 
Here  Jones  is  in  no  better  condition  than  Aiken.  It  is 
well  settled,  that  between  the  original  parties  to  a  note 
or  bill,  the  consideration  may  be  inquired  into.  So  also 
where   there  has  been  fraud. 

If  this  plea  be  true,  and  we  are  bound  upon  the 
demurrer  so  to  take  it,  then  this  bill  single  is  void  for 
fraud ;  and  the  consideration  for  it  has  entirely  failed, 
for  the  vendors  have  no  title  to  the  land,  and  knew  it 
at  the  time  of  the  sale,  and  concealed  the  fact  from 
the  plainti£fs  in  error,  who,  for  aught  that  appears  in 
this  record,  have  never  received  anything  for  said  bill 
single,  not  even  so  much  as  the  possession  of  the  land. 
Mullins,  by  the  terms  of  the  contract  as  stated  in  the 
plea,  is  entitled  to  an  indefeasible  title  when  he  pays 
the  purchase  money.  Judson  v.  Wass,  11  Johns.  R., 
525-528.  But  the  vendors  having  no  title,  and  there- 
fore unable  to  complete  the  purchase,  and  the  contract 
being  void  for  fraud,  the  purchaser  may  treat  the  whole 
as  a  nullity  and  avoid  the  note.  Judson  v.  TTaw,  11 
Johnson,  525;  Buchanan  v.  Alwell,  8  Hum.,  516;  Til- 
lotson,   Adm'r,  v.   Grope%,  4   N.   Hamp.   R.,  445. 

This  plea,  upon  an  investigation  of  its  facts,  may 
turn     out     to    be     untrue,     but    as    it    stands     in     this 


520  NASHVILLE: 


B.  F.  Turner  v.  Carter  and  Pulliam. 


record,  we  are  constrained  to  reverse  the  judgment,  and 
remand   the   cause  for  another  trial. 

The  demurrer  will  be  oyerruled,  and  the  plaintiff  will 
be  allowed  to  take  issue  upon  the  plea,  or  file  a  repli- 
cation to  it,  as  he  shall   deem  proper. 

Judgrment  reversed. 


B.  F.  Turner  v.  Carter  and  Pulliam. 

1.  Pleading.  Btde  to  plead  and  try.  A  rule  to  plead  and  try  has 
spent  its  force,  and  ceases  to  have  effect,  after  the  expiration  of  the 
term  of  the  Court  to  which,  by  its  terms,  it  applies. 

2.  Same.  What  the  appearance  term.  Defence  at.  The  delay  of  the 
plaintiff  to  file  his  declaration  has  the  effect  of  making  the  term  at 
which  it  is  filed  the  appearance  term,  bo  far  as  respects  the  defend- 
ant's right  of  making  his  defence.  The  defence  can  be  made  to  the 
declaration,  when  filed,  without  leave  of  the  Court. 

3.  Same.  What  jutdgment  proper  on  demurrer.  Exceptions  to  the  rule. 
In  general,  the  proper  judgment  on  sustaining  a  demurrer  to  a  plea 
in  abatement,  or  to  a  replication  thereto,  is,  that  the  defendant  answer 
over.  The  exceptions  to  this  rule  are  few,  and  of  a  highly  technical 
character.  If  a  plea,  containing  matter  which  can  only  be  pleaded  in 
abatement,  improperly  commences  or  concludes  in  bar ;  or  where  mat- 
ter in  abatement  is  pleaded  after  the  last  continuance^  the  judgment  on 
demurrer  may  be^no^. 

4.  Same.  An  interlocutory  yudgment  is  under  the  control  of  the  ChurL 
Even  if  the  judgment  on  a  demurrer  to  a  plea  in  abatement  were 
final,  still  the  Court  possesses  the  power  to  control  it,  and  to  let  the 
defendant  in  to  make  his  defence ;  and  it  is  a  positive  duty  to  do  so» 
upon  such  terms  as  may  be  deemed  just  under  the  circuD:istances,  if  it 
is  shown  that  the  defendant  has  a  meritorious  defence. 

5.  Writ  of  Inquiry.  Proof.  Rule  as  to  damages.  The  effect  of  an 
interlocutory  judgment  by  default  is,  simply,  to  establish  the  plain- 
tiff's right  to  maintain  his  action  and  to  recover  some  damages,  but 
the  amount,  upon  an  inquisition  of  damages,  remains  open  to  be  as- 
certained by  proof;  and  upon  this  question  both  parties  have  an  equal 
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right  to  be  heard.  The  defendant  has  the  right  to  ehow  that  the 
plaintiff  has  no  legal  claim  to  damages ;  and  if  successful  in  thus 
showing,  the  plaintiff  is  entitled  to  nothing  more  than  nominal 
damages. 


FROM   RUTHERFORD. 


This  cause  was  heard  at  the  July  Term,  1858, 
Davidson,  J.,  presiding.    The  defendant  appealed. 

James  M.  Avbnt,  for  the  plaintiflF  in  error. 

J.  B.  Palmer  and  E.  A.  Keeble,  for  the  defendants 
in   error. 

McKinnet,  J.,  delivered  the  opinion  of  the   Court. 

The  plaintiff  in  error  was  sued  by  the  defendants  in 
an  action  of  assumpsit.  The  suit  was  an  appearance 
to  the  March  Term,  1867,  of  the  Circuit  Court  of 
Rutherford.  It  seems,  from  a  statement  in  the  bill  of 
exceptions,  that,  for  some  reason  not  disclosed  in  the 
record,  a  rule  was  made  '^  to  plead  and  try "  at  the 
same  term  to  which  the  process  was  returned,  to  wit, 
March  Term,  1867.  This  was  not  done,  however,  and 
no  declaration  was  filed  until  the  November  Term,  1867. 
At  the  same  term,  and  on  the  same  day  on  which  the 
declaration  was  filed,  as  the  bill  of  exceptions  shows, 
the  defendant  filed  an  informal  plea  in  abatement,  al- 
leging the  pendency  of  another  action  between  the  same 
parties,  involving  the  same  matters  set  forth  in  the  dec- 
laration as  the  ground  of  the  present  action.  To  this 
plea  there  was  a  demurrer,   which  was  sustained.      And 
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thereupon  the  defendant  moved  the  Court  for  leave  to 
plead  over  to  the  merits,  and  accompanied  his  applica- 
tion with  a  strong  affidavit,  showing,  if  true,  a  meri- 
torious defence  to  the  action;  and  also  presented  his 
pleas  with  the  affidavit,  which,  it  is  not  controverted, 
were  issuable  pleas.  But  the  application  was  refused 
by  the  Court,  upon  what  ground  is  not  stated.  From 
the  argument,  we  are  left  to  infer  that  the  refusal  was 
in  view  of  the  supposed  efiFect  of  the  rule  to  "plead 
and  try"  at  the  previous  March  Term.  If  so,  or 
whatever  may  have  been  the  reason,  the  refusal  was  a 
manifest  denial  of  the  defendant's  rights.  The  rule  to 
plead  and  try  at  the  March  Term  not  having  been  en- 
forced, but,  on  the  contrary,  having  been  waived  by 
mutual  consent,  as  we  must  suppose  in  the  state  of  this 
record,  it  had  spent  its  force;  and  after  the  expiration 
of  the  term  to  which  it  applied  by  its  terms,  was  no 
longer  of  any  validity  or  eflFect.  It  was  certainly  unjust 
to  the  defendant  to  visit  upon  him  the  consequences  of  a 
non-compliance  with  the  rule,  when,  by  the  plaintiffs'  own 
failure  to  file  their  declaration  at  that  term,  they  rendered 
a  compliance  impossible,  and  even  put  it  out  of  the  power 
of  the  defendant  to  put  in  his  defence  to  the  action. 

The  delay  of  the  plaintiffs  to  file  a  declaration  until 
the  November  Term,  had,  of  necessity,  thcL  effect  of 
making  that  the  appearance  term,  so  far  as  respects 
the  defendant's  right  of  making  his  defence;  and  for 
the  plain  reason  that,  by  their  own  delay,  he  could 
not  put  in  his  defence  at  an  earlier  period,  there  being 
no  declaration   on  file  to  be  answered. 

It  was  a  matter  of  right,  therefore,  on  the  part  of  the 
defendant,  to    plead   to   tl^e    declaration   when   filed.      No 
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leave  of  the  Court  was  necessary,  and,  in  annexing  terms, 
the  Court  erred. 

The  so-called  plea  in  abatement  was  defective,  and  the 
demurrer  was  properly  sustained.  But  the  refusal  to  per- 
mit the  defendant  to  answer  over,  after  judgment  on  the 
demurrer,  was  a  double  error. 

In  general,  the  proper  judgment  on  demurrer  to  a 
plea  in  abatement,  or  to  a  replication  thereto,  is,  that  the 
defendant  answer  over.  1  Chitty's  PI.,  500.  (Ed.  of  1837.) 
The  exceptions  to  this  rule  are  few,  and  of  a  highly  tech- 
nical nature.  If  a  plea,  containing  matter  which  can  only 
be  pleaded  in  abatement,  improperly  commences  or  con- 
cludes in  bar,  it  is  said  the  judgment  on  demurrer  mat/ 
be  final.  And  it  seems  the  same  rule  prevails  where 
matter  in  abatement  is  pleaded  after  the  last  continuance. 
Id.  By  the  latter  of  these  exceptions,  the  Court  was 
probably  influenced  in  denying  the  defendant's  right  to 
plead  over.  But  this  was  an  entire  misapprehension  of 
its  true  import.  Upon  the  state  of  facts  in  this  record 
there  had  been  no  continuance^  in  the  sense  of  the  ex- 
ception. We  have  already  seen,  that,  as  regards  the 
defendant's  right  to  plead,  the  November  Term  was  the 
appearance  term. 

In  this  view,  alone,  it  was  error  to  refuse  the  ap- 
plication of  defendant  to  plead  over.  It  was  denying  a 
privilege  to  which  he  was  entitled  as  a  matter  of  right. 
But  even  if,  by  law,  the  judgment  on  demurrer  had  been 
final,  still  the  Court  possessed  the  power  to  control  the 
judgment,  and  to  let  the  defendant  in  to  make  his  de- 
fence; and  it  was  a  positive  duty  to  do  so,  if  it  were 
shown  that  he  had  a  meritorious  defence,  upon  such  terms 
as  might  be  deemed  just,  under  the  circumstances.     In  this 
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view  the  Court  likewise  erred  in  refusing  the  defendant's 
application,  as  the  affidavit  makes  a  prima  facie  case  of 
merits,  and  more  especially  so,  as  the  application  was 
at  the  first  term  for  making  defence. 

The  judgment  on  the  demurrer  was  interlocutory, 
the  damages  being  unliquidated,  and  a  writ  of  inquiry 
was  awarded  to  ascertain  the  amount  which  the  plain- 
tiffs were  entitled  to  recover.  This  came  on  to  be 
executed   at  a  subsequent  term. 

The  jury  were  charged,  ^^to  ascertain  the  damages 
sustained  by  plaintiffs  by  the  non-performance,  by  de- 
fendant, of  his  contract  in  the  declaration  mentioned ;" 
and  they  estimated  the  amount  to  be  $1,452,  for  which 
final  judgment  was  rendered.  For  the  purpose  of  show- 
ing the  amount  of  damages  sustained,  the  plaintiffs  went 
into  proof  of  their  whole  case;  and  this  was,  perhaps, 
necessary  and  proper  enough,  other  considerations  aside. 
The  defendant  likewise  had  witnesses  in  attendance,  by 
whom  he  offered  to  establish  facts  tending  to  prove  that 
the  plaintiffs  had  really  sustained  no  damages  whatever, 
and  in  justice  were  entitled  to  no  recovery;  but  the 
Court  refused  to  permit  the  defendant  to  offer  any  evi- 
dence. 

Before  proceeding  to  empannel  the  jury,  the  Court 
was  moved  to  set  aside  the  judgment  and  allow  the 
defendant  to  plead,  on  grounds  disclosed  by  affidavit, 
but  the  motion  was  refused. 

In  the  aspect  in  which  this  case  is  presented  we 
do  not  think  it  proper  to  enter  into  a  discussion  of 
the  question,  whether,  upon  the  assumption  that  the 
facts  offered  to  be  proved  by  the  defendant  are  true, 
the  plaintiffs  have  any  just    ground  of    recovery.      That 
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inquiry  must  be  postponed  until  the  defendant  shall 
have  had  the  opportunity  of  presenting  his  proof  in 
such  a  form  as  that  its  proper  force  and  effect  can  be 
legitimately  considered  of  and   determined. 

All  that  we  propose  at  present,  as  to  this  part  of 
the  case,  is  to  determine  whether  the  defendant,  on  the 
inquisition  of  damages,  had  a  right  to  be  heard,  or  to 
offer  evidence  for  any  purpose.  And  we  hold  it  to  be 
clear   that  he  had,  to  a  limited  extent. 

The  legal  effect  of  the  interlocutory  judgment,  which, 
for  the  present  purpose,  may  be  supposed  to  have  been 
properly  entered,  was  simply  to  establish  the  plaintiffs 
naked  right  to  maintain  their  action,  and,  consequently, 
to  recover  some  damages,  though  they  might  be  merely 
nominal.  But  the  quantum  of  damages  remained  an 
open  one,  to  be  ascertained  by  proof;  and  upon  this 
question  both  parties  had  an  equal  right  to  be  heard. 
The  defendant  was  no  further  compromitted  by  the 
judgment  by  default,  than  to  preclude  him  from  denying 
the  plaintiffs'  right  to  nominal  damages.  But,  subject 
to  this  qualification,  he  had  the  right  to  show,  if  in  his 
power,  that  the  plaintiffs  had  no  legal  claim  to  dam- 
ages;  and,  if  successful  in  the  attempt,  the  ptaintiffs 
would  have  been  entitled  to  nothing  more  than  merely 
nominal  damages. 

In  simple  justice  to  the  defendant,  whose  rights 
have  been  so  entirely  ignored  in  these  proceedings,  we 
feel  constrained  to  reverse  and  set  aside  both  the  inter- 
locutory and  final  judgments,  and  to  remand  the  cause, 
with  liberty  to  the  defendant  to  plead  to  the  merits  of 
the  action,  in  such  manner  as  may  be  thought  neces- 
sary for  his  defence.      Judgment  reversed. 
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Frauditlent  00NTETA.NCE8.  UsuTy,  At  the  date  of  the  execution 
of  the  deed  of  trust  attacked,  the  Bank  of  Nashville  had  a  Judgment 
against  Smith,  Doak,  Cummings  and  Blakemore,  for  $13,000.  Blake- 
more  and  Cummings  were  endorsers,  and  had  filed  a  bill  to  be  re- 
lieved from  liability,  on  grounds  assumed  by  them.  The  Bank  had 
also  filed  a  bill  against  Hays,  on  account  of  his  transactions  with 
Smith  in  relation  to  his  land,  in  wbich  it  was  claimed  that  he  was  lia- 
ble for  about  $8,000.  Smith  and  Doak  were  insolvent,  bat  Cum- 
mings and  Smith  were  good.  In  this  state  of  things.  Hays,  then 
having  a  large  property,  though  much  involved,  entered  into  an 
agreement  with  the  Bank,  and  with  Cummings,  Blakemore  and 
Cooper,  that  if  the  Bank  would  loan  him  $16,000  on  long  time,  and 
the  other  parties  $6,250,  he  would  assume  the  debt  of  $13,000,  and 
secure  the  whole  by  a  deed  of  trust  upon  his  land  and  slaves.  This 
agreement  was  executed.  It  is  held,  that  the  contract  was  not  uauri- 
0U3  as  to  the  $18,000,  nor  was  the  conveyance  fraudulent  and  void  m 
to  the  creditors  of  Hays. 

Sams.  Excess  of  property.  Extennon  of  time.  If  judgments  are 
hanging  over  the  maker  of  a  deed  of  trust,  and  the  debts  secured  are 
for  a  large  amount,  it  is  not  improper  to  make  the  security  ample. 
Nor  will  the  fact  that  a  larger  amount  of  property  than  is  necessary 
to  pay  the  secured  debts,  is  included  In  the  conveyance,  render  it 
void.  Neither  will  the  extension  of  the  time  of  payment  to  five  years 
make  it  fraudulent  as  to  creditors. 


FROM   BEDFORD. 


This  cause  was  heard  at  the  August  Term,  1858, 
before  Chancellor  Ridley,  who  dismissed  the  bills.  The 
complainants  appealed. 

W.  H.  WiSENBR,  Steele  and  E.  A.  Kbeblb,  for 
the  complainants,   cited  11   Hum.,    327;   .2   Story's  Sq., 
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715;    1  Yen,   71,   297;   2  Yer.,  195;    3  Yer.,   609;    4 
Sneed,  71. 

Houston  &;  Brown,  E.  Cooper  and  W.  F.  Cooper, 
for  the  defendants,   argued: 

1.  There  is  not  the  first  feature  of  usury  in  all 
this  negotiation.  No  intention  to  exact  usury  in  any 
shape,  or  under  any  corer  or  pretence  whatever.  The 
idea  of  usury  nerer  entered  the  minds  of  the  parties. 
There  was  no  illegal  agreement  to  take  more  than  six 
per  cent,  for  the  loan  of  money,  or  for  the  forbearance 
of  debt.     Turney  y*   State  Bank;  5  Hum.,  407. 

2.  There  is  as  little  ground  for  the  position  that 
the  assumption  of  the  $13,000  by  Hays,  was  voluntary 
and  void  as  to  his  creditors.  The  transaction  shows  a 
complete  settlement  of  the  whole  debt  due  the  Bank, 
It  had  judgments  against  Smith,  iDoak,  Cummings  and 
Blakemore,  for  the  debt,  and  also  a  bill  pending  against 
Hays,  claiming  to  be  entitled  to  recover  the  whole  sum 
from  him,  and  by  the  compromise,  these  matters  were 
settled.  This  was  ample  consideration  for  the  assump- 
tion of  the  913,000  by  Hays.  It  was  the  sole  inten- 
tion of  the  parties  to  settle  and  end  the  controversy,* 
without  the  least  thought  of  taking  any  advantage  of  any 
creditor  of  Hays.  There  is  no  ground  for  the  suspicion 
of  any  intentional  fraud. 

3.  There  was  nothing  improper  in  the  fact  that  the 
property  greatly  exceeded  in  value,  the  debts  secured  in 
the  trust,  or  that  the  time  given  to  close  the  deed  was, 
in  law,  fraudulent.  The  transaction  was,  in  substance, 
the  creation  of   a  new  debt,  upon    the    making   or  exe* 
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cuting  a  mortgage  or  deed  of  trust  to  secure  its  pay- 
ment, and  neither  the  time  given,  nor  the  excess  of 
value  of  the  property,  vitiated  it.  Bennett  v.  Union 
Bankj   6   Hum.,   612. 

4.  But  both  deeds  of  trust  were  closed,  the  whole 
matter  settled,  and  the  debts  paid  off  by  a  distribution 
of  the  proceeds  of  the  sale  of  the  trust  property,  be- 
fore complainants  filed  these  bills,  and  before  they  re- 
covered their  judgments  against  Hays,  and  of  course 
then,  the  only  queetion  would  be,  whether  any  of  the 
debts  then  paid  off  by  the  trustee  out  of  the  trust 
property,  were  not  the  proper  debts  of  Hays,  which 
brings  us  back  to  the  *  validity  of  the  assumption  of  the 
payment  of  the  J18,000  by  Hays,  which  has  already 
been   considered. 

Even  if  there  were  anything  in  the  length  of  time, 
or  the  excess  of  the  value  of  the  property,  it  is  too 
late  now  to  be  available  to  complainants.  This  is  clearly 
settled  in  the  cose  of  Peacock  v.  Tompkins^  Meigs* 
R.,  817. 


Caruthers,   J.,   delivered  the  opinion  of  the  Court. 

Six  bills  were  filed  by  the  creditors  of  Samuel  G. 
Hays,  against  the  Bank  of  Nashville  and  others,  to  im- 
peach and  set  aside  for  fraud,  two  deeds  of  trust  made 
by  said  Hays,  covering  all  his  property  of  the  value  of 
about  960,000  as  alleged,  to  Edmund  Cooper,  as  trus- 
tee to  secure  the  debts  specified  in  said  deeds.  These 
lis  were    consolidated    and    heard    together,   when    they 
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were  all  dismissed  by  the  Chancellor,  and  the  deeds  of 
tmst  held  to  be  good  and  valid. 

The  iSrst  deed  was  made  on  the  8th  of  Augnst, 
1866,  and  is  the  one  on  which  the  main  assault  is 
made.     The  grounds  of  attack   are: 

1.  That  the  debt  which  it  was  made  to  secure,  to 
the  Bank  of  Nashville,  was  largely  tainted  with  usury. 
It  amounted  to  about  $28,000,  and  that,  together  with 
a  debt  of  $6,000  to  Cooper  and  Cummings,  and  $1260 
to  Blakemore,  were  the  debts  secured  by  that  deed 
upon  land  and  slaves,  worth  largely  more  than  the 
aggregate  amount.  But  the  imputation  against  the  Bank 
debt  is  what  we  have  to  examine.  At  the  date  of  this 
deed,  the  Bank  had  a  judgment  against  Smith,  Doak, 
Cummings  and  Blakemore,  for  about  $18,000.  Blake- 
more and  Cummings  were  endorsers,  and  had  filed  a  bill 
to  be  relieved  from  liability  on  some  ground  assumed  by 
them  as  endorsers,  perhaps  on  account  of  time  given  to 
the  principals.  The  Bank  had  also  filed  a  bill  against 
Haysj  on  account  of  his  transactions  with  Smith  in  re- 
lation to  his  land,  in  which  it  was  claimed  that  he 
was  liable  for  about  $8,000.  Smith  and  Doak  were  in* 
solvent,  but  Cummings  and  Smith  not  so  considered.  In 
this  state  .  of  things,  Hays,  then  having  a  large  property, 
though  much  involved,  entered  into  an  agreement  with 
the  Bank,  and  with  Cummings,  Blakemore  and  Cooper, 
that  if  the  Bank  would  loan  him  $16,000  on  long  time, 
and  the  others  $6260,  he  would  assume  the  said  debt 
of  $18,000,  and  secure  the  whole  *by  a  trust  upon  his 
land  and  slaves.  This  was  agreed  to,  the  money  ad- 
vanced, the  judgment  transferred,  and  the  deed  of  trust 
executed.  This,  it  is  insisted,  was  usurious,  to  the  ex- 
34 
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tent  of  the  313,000,  because  Hays  was  not  bound  for 
that,  and  as  it  was  worthless,  it  could  only  be  regarded 
as  interest  given  for  the  loan  of  (15,000  or  $21,000 
advanced  to  him.  If  it  were  true  that  the  judgment 
was  worthless,  and  Hajs  in  no  way  bound  for  it,  the 
question  insisted  upon  would  arise  and  be  difficult  to 
meet.  But  such  is  not  the  case.  Hays  was  alleged  to 
be  liable  for  $8,000  of  it,  and  the  endorsers  were  not  in- 
solvent, and  perhaps  would  have  been  unable  to  resist 
their  liability,  as  might  be  inferred,  from  the  fact  that 
they  entered  into  the  arrangement  by.  which  they  had 
to  raise  a  large  amount  of  money  to  accomplish  the  ad- 
justment by  which  Hays  become  bound  for  the  debt  to 
the  Bank.  There  can  be  no  serious  doubt  but  that  this 
was  a  fair,  reasonable  and  bona  fide  transaction  on  all 
sides.  The  Bank  was  willing  to  enlarge  its  debt  from 
$18,000  to  $20,000,  and  extend  the  time  to  five  yeara^ 
upon  the  regular  payment  of  interest,  in  order  to  get 
clear  of  further  litigation ;  and  Hays  was  willing  to  take 
the  assignment  of  the  judgment,  for  two-thirds  of  which 
he  was  attempted  to  be  made  liable,  and  perhaps  ex- 
pected to  secure  it  all  from  the  principals  and  endor- 
sers, before  the  time  given  him  would  elapse  \  and  in 
the  meantime  get  the  $21,000  in  cash,  to  aid  him  in 
the  struggle  to  save  his  property  against  the  large 
amount  of  judgments  then  obtained  against  him,  to  which  it 
seems,  from  after  developments,  the  most,  if  not  all  this 
money  was  applied,  and  proved  insufficient  to  relieve  it. 
He  doubtless  flattered  himself,  as  most  sinking  men  do, 
that  by  obtaining  time  and  sufficieivt  present  help,  he 
would  certainly  be  able  to  extricate  himself  from  the 
ruin  with   which   he    was  threatened    by  impending   diffi- 
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culties.  This  was  doubtless  his  calculation,  and  was  the 
operating  inducement  to  make  the  proposition  to  which 
the  Bank  and  the  others,  acceded,  and  which  resulted 
in  the  arrangement  in  question.  No  extra  interest  was 
demanded,  or  given.  Under  these  circumstances,  the 
assignment  of  the  ^13,000  judgment  cannot  be  regarded 
as  an  attempt  to  evade  the  usury  laws;  but  a  purchase 
and  assignment,  in  a  fair  and  legal  transaction,  upon 
motives  and  considerations  satisfactory  to  both  sides,  and 
to  which  there  can  be  no  legal  objections.  It  was  not 
a  case  of  fictitious  debts,  nor  of  worthless  paper,  aii 
argued  by  complainants'   counsel. 

2.  The  next  ground  of  objection  is,  that  the  amount 
of  property  was  unreasonably  disproportionate  to  the 
debt  secured,  and  the  time  of  credit  was  so  great,  as 
to  raise  a  presumption  of  fraud.  It  is  true,  that  the  land 
and  slaves  were  worth  greatly  more  than  the  debts, 
large  as  they  were,  but  this  was  not  unreasonable,  as 
the  property  was  bound  by  judgments  and  executions  ta 
a  vast  amount,  and  in  the  involved  condition  of  Hays, 
it  was  not  improper  to  make  the  security  thus  ample. 
And  as  it  turned  out,  it  was  proved  not  to  be  exces- 
sive. There  was  no  illegality  either,  in  the  extension  of 
the  credit  to  five  years,  as  that  could  not  afiect  other 
creditors  injuriously,  unless  property  to  a  greater  amount 
than  was  necessary  to  pay  the  secured  debts,  was. 
thereby  covered  up  and  shielded  from  them,  by  which 
they  were  defeated  or  delayed  in  the  collection  of  their 
debts,  or  some  personal  advantage  was  thereby  intended 
to  be  .secured  to  the  common  debtor,  to  the  injury  of 
other  creditors.      The  land  was  sold  in  about  one  month 
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afterwards,  on  the  same  time,  to  Thompson,  and  the 
proceeds,  or  his  notes  for  the  price,  used  in  the  dis- 
charge of  the  debts,  secured.  It  is  tme  that  an  ex- 
cess remained  after  the  payment  of  the  secured  debts. 
But  before  the  complainants  obtained  judgments  upon 
their  claims,  and  secured  to  themselves  any  lien  upon, 
or  preference  to  the  excess,  by  attachment  or  otherwise, 
the  second  deed  of  trust  of  29th  of  November,  1856, 
was  executed  to  secure  other  debts,  to  which,  it  is  con- 
ceded, the  whole  balance  of  the  proceeds  of  the  land, 
as  well  as  the  slaves,  and  other  things  included  in  it, 
were  appropriated,  and  will  not  be  more  than  sufficient 
to  discharge  the  preferred  debts  therein  specified.  If 
the  object  and  effect  of  extending  the  time  was  to  in- 
crease the  fund,  no  one  can  complain,  for  it  was  to  the 
advantage  of  all. 

If  a  debtor  has  the  right  and  power  to  appropriate  his 
property  to  some  creditors  in  preference  to  others,  when 
he  cannot  pay  all,  of  whidi,  of  course  there  can  be  no 
doubt,  there  is  nothing  in  this  transaction  against  law  or 
morals.  It  is  but  the  common  case  where  some  credit- 
ors are  more  fortunate,  or  more  vigilant  than  others ; 
the  latter  must  loose  where  all  cannot  be  saved. 

It  is  admitted,  that  there  will  be  no  overplus  after 
the  payment  of  the  debts  secured  in  the  two  deeds  of 
trust,  both  of  which  were  made  before  the  filing  of  these 
bills,  and  the  complainants  declined  to  go  into  an  ae» 
count  to  ascertain  the  fact,  conceding  that  all  the  trust 
fucd  arising  from  the  proceeds  of  the  land,  slaves  and 
choses  in  action,  conveyed  in  the  deeds,  would  not  be 
more  than    enough  for    that    purpose.      Consequently,   as 
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we  find  the  trust  deeds   were    neither  fraudulent  in  law 
or  in  fact,  the  bills  were  correctly  dismissed. 
We,  therefore,  affirm  the  decree,   with  costs. 


R.  M.  Whitson  v.  G.  W.  Fowlkes. 


1.  CoNTBACT.  Warranty.  Execution  saU,  If  a  slave  is  sold  at  an  ex- 
ecution sale,  and  bid  off  by  a  party,  and  immediately  after  the  prop- 
erty is  struck  off,  and  before  the  slave  is  delivered,  by  agreement  with 
another  competing  bidder,  the  latter  is  substituted  as  the  purchaser 
and  the  bill  of  sale  made  to  him,  the  aubatUute  takes  his  place,  not  as 
a  purchaser  from  him,  but  as  the  successful  bidder  at  the  sale,  and 
takes  upon  himself  all  the  risks  which  devolve  upon  purchasers  at 
execution  sales.  There  is  no  warranty  by  the  first  purchaser,  either 
express  or  implied.    The  maxim,  caveat  emptor,  applies. 

2.  Sams.  Omsideration,  If  the  person  thus  substituted  as  the  pur- 
chaser, in  place  of  the  party  to  whom  the  slave  is  struck  off,  is  sued ; 
and  upon  application  to  him,  the  latter  agrees  to  pay  a  part  of  the 
expenses  of  said  suit,  such  promise  is  without  consideration,  and 
void. 


FROM  KICEMAN. 


This  cause  was  tried  before  Walker,  J.,  at  the  Oc- 
tober Term,  1858.     The  defendant  appealed. 

Batkuan,  for  the  plaintiff  in  error. 

Campbell  &  Hubbard,  for  the  defendant  in  error. 
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Caruthbrs,  J.,  delivered  the  opinion  of  the   Court. 

At  a  sale  of  a  negro  boy  named  John,  under  an 
execution  against  Felix  G.  Studdort;  he  was  struck  oflF 
to  Whitson  as  the  highest  bidder,  and  at  the  request 
of  Fowlkes,  who  was  present,  and  a  competing  bidder, 
and  in  a  few  minutes  after  the  property  was  struck  off, 
and  before  the  sla^e  was  delivered,  he  was  substituted 
as  the  purchaser,  and  the  bill  of  sale  made  to  him. 
After  this,  suits  were  brought  by  John  Studdort,  for 
this  and  another  slave  sold  at  the  same  time,  and 
bought  by  Horatio  Clogatt,  under  a  claim  of  title,  in 
the  Federal  Court,  at  Nashville.  During  the  pendency 
of  these  suits  Fowlkes  had  a  conversation  with  Whitson 
in  which  he  stated  to  him,  that  such  suits  had  been 
brought,  and  that  he  and  Clogatt  expected  to  join  in 
the  defence  of  them,  and  "thus  lighten  the  expense"  to 
each,  "  and  asked  Whitson  if  he  would  bear  his  part 
of  the  suit  against  him,  Fowlkes,  to  which  he  replied, 
^^  certainly f  or^  I  reckon  so."  It  appears,  that  after  the 
suit  against  Clogatt  was  tried,  and  gained  by  the  latter, 
the  suit  against  Fowlkes  was  dismissed.  The  lawyers' 
fees  and  tavern  expenses  were  paid  by  Fowlkes,  and  in 
this  suit  for  one-half  of  the  same,  he  recovered  fifty 
dollars  against  Whitson  upon  the  above  promise.  This 
appeal  in  error  is  to  reverse  that  judgment. 

The  Court  instructed  the  jury,  that  if  they  found 
the  promise,  the  consideration  would  be  sufficient;  be* 
cause,  in  such  a  case,  upon  the  facts  stated,  the  trans- 
action would  be  a  sale  of  the  slave  by  Whitson  to 
Fowlkes,  and  the  law  would  imply  a  warranty  of  title, 
and  his  liability  for    that  would    constitute   a  good  con- 
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sideration  for  a  promise  to  assist  in  its  defence.  We 
cannot  concur  in  this  view  of  his  honor,  or  rather,  in 
his  premises.  We  think  the  facts  proved,  do  not  amount 
to  a  sale  from  Whitson  to  Fowlkes.  It  was  nothing 
more  than  an  agreement  while  the  matter  was  in  prog- 
ress, and  not  consummated,  that  the  latter  should  take 
the  place  of  the  former,  as  purchaser  at  the  sale,  and 
by  paying  the  bid,  obtain  its  benefit  by  having  the  title 
made  to  himself.  The  transaction  had  no  other  effect 
than  to  substitute  Fowlkes  to  the  place  of  Whitson,  and 
so  soon  as  the  terms  of  the  sale  were  complied  with 
by  the  former,  the  latter  stood  as  if  he  had  never  made 
the  bid.  He  was  bound  to  the  officer,  and  as  to  him, 
could  only  be  discharged  by  the  payment  of  the  bid, 
but  that  having  been  done,  was  a  complete  exoneration 
of  Whitson*  The  circumstances  imposed  no  obligation 
upon  Whitson  as  to  the  title.  His  substitute  stepped  into 
his  shoes,  not  as  purchaser  from  him,  but  as  the  suc- 
cessful bidder  at  the  sale,  and  consequently,  took  upon 
himself  all  the  risks,  which,  by  law,  devolves  upon  the 
purchaser  at  execution  sales.  There  is  no  warranty,  ex- 
press  or  implied;   caveat  emptor  is  the   maxim. 

The  conversation  was  very  vague  and  indefinite ;  it  is 
difficult  to  make  a  contract  or  binding  promise  out  of  it ; 
but  if  it  be  so  construed,  upon  our  view  of  the  trans- 
action,  it  would  be  void  for  want  of  a  consideration. 

The  judgment  will  be  reversed. 
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Oliveb  and  Gilliam  v.  Lewis  B.  Mabkss. 


1.  CoYBNANT.  C(M9ideraiion.  Bond  given  to  indemnify  endorser.  An 
accommodation  endorser  proposed  to  confess  a  judgment,  at  the  ap- 
pearance term,  for  the  purpose  of  taking  a  judgment,  by  motion, 
against  his  principal,  who  was  then  solvent.  He  declined  doing  so, 
upon  the  execution  of  a  bond  to  indemnify  him,  as  such  endorser,  in 
the  event  he  was  forced  to  pay  any  thing  in  consequence  of  said  suit. 
It  is  held,  that  this  was  a  sufficient  consideration  to  sustain  said  bond, 
and  the  endorser  could  sue  thereon,  if  forced  to  pay  any  part  of  the 
debt  in  suit 

2.  Sams.  Need  not  exhaust  his  remedy  against  others.  The  parties  are 
bound  by  the  conditions  of  the  bond.  And  if  there  is  no  stipulation 
that  the  obligee  in  the  bond  is  to  exhaust  his  remedies  against  his 
principal,  or  a  prior  endorser,  he  is  not  bound  to  do  so.  It  is  suffi- 
cient to  maintain  the  action,  that  the  principal  has  no  property  out 
of  which  the  debt  can  be  made,  and  that  the  obligee  has  been  com- 
pelled to  pay  the  same. 


FROM   GILES. 

This  cause  was  heard  at  the  December  Term,  18S8, 
Martin,  J.,  presiding.  Verdict  and  judgment  for  the 
plaintiff.      The  defendants  appealed. 

H.  Ward  k  Lester,  for  the  plaintiff  in  error. 

T,  M.  Jones,  for  the  defendant  in  error. 

Caruthers,  J.,   delivered  the  opinion  of  the  Court. 

This  was  an  action  of  covenant  bj  Markes  against 
Oliver  and  Gilliam,  in  which  there  was  a  recovery  below 
for  31,028  upon  this  bond :    ^^  State  of  Tennessee.      We, 
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A.  Oliver  and  Samuel  Gilliam,  are  held  and  firmly  bound 
unto  L.  B.  Markes  in  the  sum  of  $1,000,  upon  the  con- 
dition, that,  whereas  the  said  Markes  is  the  endorser 
upon  a  note  drawn  by  Ira  £.  Brown  for  $1,000,  and 
endorsed  to  the  Planters'  Bank,  upon  which  suit  is  now 
pending  in  the  Circuit  Court  of  Giles  county  in  favor 
of  said  bank,  against  said  Brown  and  Markes.  Now,  in 
consideration  that  the  said  Markes  shall  not  confess  judg- 
ment at  the  present  term  of  said  Court,  so  as  to  take 
judgment  over  against  said  Brown,  we,  the  said  Oliver 
and  Gilliam,  hereby  agree  to  fully  indemnify  and  hold 
the  said  Markes  harmless  as  such  endorser,  and  well 
and  truly  pay  to  him  all  sums  of  money  which  he  may 
have  to  pay  in  consequence  of  said  suit,  ^^  ^  ^  * 
December  19,  1857."      Signed  under  seal. 

It  is  admitted  in  the  case  that  one  Trigg  was  the 
first,  and  Markes  the  second,  accommodation  endorsers 
upon  the  note  then  in  suit.  Markes  complied  with  his 
agreement,  and  judgment  was  afterwards  obtained  against 
him,  and  he  was  coerced  to  pay  the  sum  of  $1,064  by 
execution,  on  the  12th  of  July,  1858.  Whereupon  he 
instituted  ttxh  action  upon  the  bond.  The  sum  of  $128 
was  remitted,  and  the  judgment  reduced  to  $1,000,  the 
penalty  of  the  bond. 

The  defences  are : 

1.  That  there  is  no  consideration.  The  question 
of  a  seal  implying  a  consideration  aside,  it  was  proved 
that  Markes  was  accommodation  endorser  for  Brown. 
That  he  proposed  to  confess  judgment  at  the  appearance 
term,  December,  1857,  for  the  purpose  of  taking  judg- 
ment against  Brown,  his  principal,  by  motion,  who  was 
then  entirely  good  and  solvent,  but  refrained  from  doing 
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CIO  in  consequence  of  this  bond  of  indemnity;  and  before 
tbe  next  term,  at  which  judgment  was  taken,  Brown 
had  removed  his  personal  property  from  the  State,  and 
that  his  land  was  taken  bj  a  decree  in  the  interme- 
diate  time,  so  that  this  debt  could  not  be  made  out  of 
his  property,  but  fell  upon  the  plaintiff,  and  was  paid 
by  him.  The  Court  charged  that  this  was  a  sufficient 
consideration  for  the  undertaking  of  defendants.  Of 
this  there  can  certainly  be  no  doubt.  It  needs  no 
argument* 

2.  The  Court  being  requested,  refused  to  charge, 
that  before  the  plaintiff  could  sue  upon  this  covenant, 
he  was  bound  to  show  that  he  had  pursued  and  ex- 
hausted his  remedies  against  Brown,  and  the  estate  of 
Trigg,  the  first  endorser.  There  was  proof  that  Trigg's 
estate  was  probably  solvent,  and  that  he  was  first  en- 
dorser upon  the  note  sued  upon  by  the  bank.  But  the 
Court  instructed  the  jury  that  it  was  sufficient  to  main- 
tain  this  action,  that  Brown  had  no  property  out  of 
which  the  money  could  be  made,  and  that  the  plaintiff 
had  been  compelled  to  pay  it. 

This  was  correct.  The  bond  contained  no  such  con- 
ditions. The  undertaking  of  defendants  with  Markes, 
was  that,  in  consideration  that  he  would  not  adopt  the 
summary  course  the  law  allowed  him,  to  make  himself 
safe  by  subjecting  the  property  of  Brown,  which  was 
then  ample,  to  the  payment  of  the  debt,  he  should  be 
fully  "indemnified"  and  saved  "harmless,"  "as  endor- 
ser;" and  these  parties  obligate  themselves  "to  pay 
to  him  all  sums  of  money  which  he  may  have  to  pay 
in  consequence  of  said  suit."  Such  is  their  bond,  and 
no    additional    terms,    by    implication,    can    be    inserted. 
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He  is  not  bound  to  encounter  the  delay,  expense,  and 
risk  of  pursuing  other  remedies  that  may  possibly  be 
open  to  him.  They  have  afforded  him  an  ample  one 
without  any  precedent  conditions,  other  than  the  compul- 
sive payment  of  the  money  in  that  suit,  and  he  has  a 
perfect  right  to  adopt  it,  in  preference  to  any  other 
that  may  be  indicated,  and  to  which  he  might  resort, 
if  this  were  to  fail,  or  did  not  exist.  He  has  sustained 
a  loss  as  it  is,  in  consequence  of  their  interference, 
to  the  extent  of  the  excess  over  the  penalty  of  the 
bond  and  costs,  as  he  could  have  secured  himself  entirely 
by  the  course  he  was  prevented  from  adopting,  by  the 
execution  of  this  bond. 

Let  the  judgment  be   affirmed. 


Elijah  A.  Kimbrough  v.  John  Mitchell. 

Abatement  of  Suit.  By  death.  Motion  to  revive.  An  appeal  in 
the  nature  of  a  writ  of  error  merely  suspends  the  judgment  of  the 
inferior  Court,  and  does  not  annul  it.  If,  therefore,  the  plaintiff  in 
an  action  lor  an  assault  and  battery,  dies,  after  an  appeal  in  error  by 
the  defendant,  it  is  not  only  the  right,  but  likewise  the  duty  of  the 
personal  representative  to  revive  the  suit  in  the  Superior  Court. 

Evidence.  Husband  and  wife.  Chmpetency  of  the  wife  after  a 
divorce.  The  wife  is  an  incompetent  witness  to  testify,  in  a  suit  to 
which  the  husband  is  a  party,  touching  any  matter  that  transpired 
during  the  existence  of  the  marriage  union,  although  she  U  divorced 
from  him  at  the  time  she  is  called  as  a  witness. 


FROM    GILES. 


This   cause   was   tried    at    the   December   Term,  1867, 
Martin,  J.,  presiding.     The  defendant  appealed  in  error. 
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After  the  appeal,  the  plaintiff  died,  and  his  personal 
representative  entered  a  motion  in  the  Supreme  Court 
to  revive  the  suit  in  his  name.  This  motion  was  re- 
sisted bj  the  counsel  for  the  defendant. 

Thomas  M.  Jonbs,  for  the  plaintiff  in  error. 

J.  C.  Walker,  for  tho  defendant  in  error. 

McKiNNEY, '  J.,  delivered  the  opinion  of  the   Court. 

This  was  an  action  of  trespass  brought  by  Mitchell 
against  the  plaintiff  in  error,  for  a  violent  assault  and 
battery  committed  by  the  latter  upon  the  person  of  the 
former. 

The  case  was  tried  at  the  December  Term,  1857,  of 
the  Circuit  Court  of  Giles,  and  verdict  *and  judgment 
were  rendered  for  the  plaintiff  for  $437.50.  From  which 
judgment  an  appeal  in  error  was  prosecuted  to  this 
Court  by  the  defendant,  Kimbrough. 

Since  the  transfer  of  the  suit  to  this  Court  by  the 
appeal  in  error,  Mitchell,  the  defendant  in  error,  died; 
and  his  death  having  been  suggested  and  admitted  upon 
the  record  of  this  Court,  a  motion  is  made,  in  •  behalf 
of  his  personal  representative,  to  have  the  appeal  in 
error  revived  in  the  name  of  the  latter.  The  motion 
is  opposed,  upon  the  common  law  maxim,  that  actio 
personalis  moritur  cum  persona.  This  principle,  we 
think,  is  not  applicable  to  the  case.  By  the  recovery 
in  the  lifetime  of  the  injured  party,  the  claim  for  dam- 
ages was  merged  in  the  judgment,  and  became  a  debt 
with   which   the  personal    representative    was    chargeable. 
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The  demand  being  thus  impressed  with  the  character  of 
a  debt,  it  is  clear  that  it  is  not  only  the  right,  but 
likewise  the  duty  of  the  personal  representative  to  insist 
upon  a  revivor. 

The  position  is  altogether  mistaken,  that  the  judg- 
ment is  annulled  by  the  removal  of  the  case  to  this 
Court,  and  proceeds  from  losing  sight  of  he  distinction 
between  a  simple  appeal  and  an  appeal  in  the  nature 
of  a  writ  of  error.  The  latter  merely  suspends  the 
judgment  of  the  inferior  Court,  and  does  not  annul  it; 
and,  consequently,  if  the  appeal  in  error  be  abated  or 
dismissed,  the  judgment  below  is  left  unimpaired  and  in 
full  force.  Furber  v.  Carter^  2  Sneed,  1.  The 
motion  to  revive  is  therefore  allowed.  It  may  be  re- 
marked that  the  common  law  maxim,  that  ^^a  per- 
sonal right  of  action  dies  with  the  person"  is  no 
longer  applicable  in  this  State.  By  §  28'!  6  of  the 
Code,  all  actions  founded  on  wrongs,  except  wrongs 
affecting  the  character  of  the  plaintiff,   may  be  revived. 

Upon  the  merits  of  the  case  a  single  question  is 
presented,  in  regard  to  the  competency  of  a  witness 
offered   by  the  defendant. 

It  seems  that  the  difficulty  arose  out  of  Mitchell's 
ill-treatment  of  his  wife,  who  was  the  sister  of  Eim- 
brough.  And  the  marriage  having  been  dissolved  by  a 
divorce  granted  to  Mitchell,  after  the  assault  and  bat- 
tery complained  of,  and  before  the  trial  of  the  present 
case ;  the  defendant  offered  the  former  wife  of  the 
plaintiff  to  prove  "how  the  difficulty  occurred  between 
the  plaintiff  and  defendant,"  and  the  ill-usage  of  the 
husband  which  led  to  it.  The  Court  held  the  witness 
to  be    incompetent   to    testify  as  to  these    matters,  not- 
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withstandiDg  the  dissolution  of  the  marriage  relation ; 
and  this   is   assigned   as  error. 

We  concur  in  the  opinion  that  the  witness  was  in- 
competent. It  is  true  there  is  some  discrepancy  in 
the  cases  upon  this  subject.  But  no  decision  has  been 
produced  showing  that  the  present  case  forms  an  ex- 
ception to  the  general  rule  so  well  established,  and  of 
so  much  importance  on  grounds  of  publid  policy.  The 
former  husband  is  a  party  to  the  suit.  His  interest  is 
directly  inyolved.  And  the  main  objects  proposed,  in 
the  examination  of  the  former  wife,  are  to  show  the 
abuse  inflicted  upon  her  by  her  husband,  during  the 
existence  of  the  marriage  union;  and  to  justify,  or,  at 
least,  to  palliate  the  battery  committed  upon  him  by  the 
defendant,  in  consequence  of  the  alleged  wrongs  done 
to  her. 

If  this  were  allowable,  there  would  be  no  stopping 
place;  and  in  all  cases,  whether  affecting  the  property, 
reputation,  or  even  life  of  her  former  husband,  she 
might  be  made  a  witness.  The  question  is  too  plain 
to  require   either  argument  or  authority. 

Judgment  affirmed. 


William  Gray  v.  Jambs  H.  Jones  et  at 


1.  BiFLEYiN.  JurisdUtiwi,  Justice  of  the  Peace,  Appeal,  A  jastioe 
of  the  peace  has  no  jurisdiction  in  an  action  of  replevin,  to  render  a 
Judgment  in  favor  of  the  plaintiff  for  more  than  fifty  dollars  ;  and  he 
cannot  render  a  Judgment  for  a  larger  amount  in  favor  of  the  defend- 
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ant.  On  appeal,  the  jurisdiction  of  the  Circuit  Court  is  limited  to 
the  jurisdiction  of  the  justice,  and  no  judgment  can  he  rendered  hy 
the  former  trihunal  that  could  not  be  rendered  by  the  latter. 

Sam£.  Same.  Value  of  the  property.  In  an  action  of  replevin,  the 
plaintiff  may  fix  an  estimate  of  yalue  upon  the  property,  at  a  less 
sum  than  the  real  value,  and  within  the  jurisdiction  of  a  justice  of 
the  peace.  But  he  is  hound  by  this  yaluation  voluntarily  made,  and 
if  the  property  is  not  restored  to  his  possession  by  the  writ,  he  cannot 
recover,  on  the  trial,  a  greater  amount  than  the  value  thus  fixed,  and 
laid  in  the  warant. 

QussTiOK  BiSEsvED.  Whether,  when  an  inadequate  estimate  has 
been  placed,  by  the  plaintiff,  upon  the  property,  and  the  verdict  ia 
for  the  defendant,  and  the  value  of  the  property  fixed  by  it  at  a  sum 
beyond  the  jurisdiction  of  the  justice,  judgment  can  be  rendered  for 
the  amount  of  the  verdict. 


FROM   LAWRENCE. 


This  cause  was  tried  at  the  October  Term,  1858, 
before  his  honor.  Judge  Walker,  who  rendered  judg- 
ment upon  the  verdict  of  the  jury,  in  favor  of  the  de- 
fendant.    The  plaintiff  appealed. 

R.  H.  Rose,  for  the  plaintiff. 

Jones,  for  the  defendant. 

MoKiNNBY,  J.^  deliyered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin,  for  the  recovery  of 
a  mule,  commenced  by  Ghray  against  Jones,  before  a  jus- 
tice, and  taken  by  appeal  to  the  Circuit  Court.  Judg- 
ment was  for  the  defendant,  and  an  appeal  in  error  to 
this  Court  by  the  plaintiff. 
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There  is  no  bill  of  exceptions,  and  all  that  we  know 
of  the  facts,  is  from  the  statement  contained  in  a  special 
verdict  found  by  the  jury,  which  is  as  follows: 

"We  find  the  mule  in  controversy,  was  won  from  the 
plaintiff  on  a  horse  race  in  the  State  of  Alabama, 
by  J.  H.  Boren,  and  sold  to  the  defendant,  James  W. 
Jones;  and  that  the  mule  was  worth  $110.00,  and  that 
the  suit  was  brought  within  ninety  days.  If,  in  the 
opinion  of  the  Oourt,  the  justice  who  tried  the  case  had 
jurisdiction,  then  we  find  for  the  plaintiff,  and  assess 
his  damages  to  one  cent.  But  if,  in  the  opinion  of  the 
Court,  the  justice  had  no  jurisdiction,  then  we  find  for 
the  defendant,  and  assess  the  value  of  the  mule  at 
9110.00,  and  assess  his  damages  to  ten  dollars." 

Upon  this  verdict,  the  Court  rendered  judgment  for 
the  defendant,  in  the  alternative,  that,  on  failure  of  the 
plaintiff  to  return  the  mule,  the  defendant  recover  the 
sum  of  $110.00,  the  estimated  value,  and  also  the  dama- 
ges assessed  for  the  detention. 

The  ground  of  this  judgment,  it  is  said  in  the  argu- 
ment,  was,  the  want  of  jurisdiction  in  the  justice^ 

We  think  the  judgment  is  erroneous.  If  the  justice 
had  no  jurisdiction  to  have  rendered  a  judgment  in 
favor  of  the  plaintiff  for  more  than  fifty  dollars,  and, 
clearly,  he  had  not,  then  it  is  obvious,  that  judgment 
for  a  larger  amount  could  not  have  been  rendered  in 
favor  of  the  defendant.  And  the  jurisdiction  of  the  Cir- 
cuit Court,  on  the  appeal,  being  limited  to  the  jurisdiction 
of  the  justice,  no  judgment  could  be  rendered  by  the  for- 
mer tribunal,  that  might  not  have  been  rendered  by  the 
latter.  In  this  view,  it  was  error  to  render  judgment  for 
the  value  of  the  mule,  above  fifty  dollars. 
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Bat  it  is  said  this  vas  not  admissible,  inasmuch  as 
the  valtie  had  been  fixed  by  the  jnry  at  a  larger 
amount,  and  the  Court  had  no  power  to  change  it.  The 
case  is  a  novel  one,  in  this  respect.  The  apparent 
difficulty  in  which  the  case  is  inyolved,  results  from  the 
erroneous  assumption  that  the  case  was  not  within  the 
justice's  jurisdiction. 

The  jurisdiction  of  the  justice,  it  is  true,  was  limited 
to  fifty  dollars.  But  then  it  was  allowable  for  the  plain- 
tiff to  fix  an  estimate  of  value  upon  the  mule,  at  a  less 
sum  than  the  real  value,  and  within  the  jurisdiction  of 
the  justice ;  and  he,  in  fact,  did  do  so,  the  value  being  laid 
in  the  warrant  as  not  exceeding  fifty  dollars.  And  by 
this  valuation,  voluntarily  made,  for  the  purpose  of  the 
suit,  the  plaintiff  would  have  been  bound.  If  the  mule 
had  not  been  restored  to  his  possession  by  the  writ,  he 
could  not  have  recovered,  on  the  trial,  a  greater  amount 
than  fifty  dollars.  Nor  could  he,  in  any  other  subse- 
quent suit,  have  recovered  the  difference  between  that 
amount  and  the  real  value  of  the  mule;  the  judgment 
would  have  concluded  him. 

This  being  so,  the  plaintiff  was  clearly  entitled  to  a 
recovery,  no  question  being  made  as  to  his  rights,  upon 
the  merits  of  the  case.  The  jury  should  have  been  in- 
structed, that  so  far  as  the  plaintiff  was  concerned,  and 
for  the  purpose  of  the  determination  of  the  particular 
suit,  they  could  not  go  beyond  the  value  of  the  property, 
as  fixed  by  the  plaintiff. 

The    question   would    be    one    of    more    difficulty,    if 

upon  the  merits,   the  verdict  had  been    in    favor  of    the 

defendant.     It  would  certainly  be  unjust  to  preclude  the 

defendant  from  recovering  the  fair  value  of  the  property, 
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by  reason  of  the  inadequate  estimate  placed  upon  it  by 
the  plaintiff.  What  the  result  would  be  in  such  a  case; 
whether,  that  no  judgment  whatever  could  be  given  for 
the  value  of  the  property,  or  for  the  full  value,  or  only 
for  the  value  fixed  in  the  warrant,  is  an  inquiry  that 
we  will  leave  open  until  the  question  shall  be  properly 
presented  for  determination. 

The  judgment  will  be  reversed,  and  judgment  upon 
the  verdict  will  be  rendered  here  in  favor  of  the 
plaintiff. 


Charlbs  J.  Neal  v.  Bryant  H.  Pbi^bn. 


1.  £vn>XKC«.  Deelaratums  of  the  vendor.  The  right  of  a  party  tc 
property  bona  fide  purchased  by  him,  cannot  be  prqndioed  by  state* 
ments  made  by  the  Tender,  not  in  his  presence,  as  to  the  transaction  ; 
but  if  the  sale  and  purchase  be  unlawful  and  colorable,  to  hinder  and 
delay  the  creditors  of  the  vendor,  the  declarations  of  both  are  evi' 
dence  against  each  of  them. 

2.  Same.  SieUemenU  of  the  vendor  while  in  poeeeesion.  Ree  gettae.  If  a 
party  make  an  absolute  sale,  and  retain  possession  of  the  property  in- 
consistently with  the  terms  of  the  sale,  his  declarations  in  reference 
to  the  ownership,  or  contract,  or  terms  upon  which  he  holds  poesea- 
sion  of  the  property,  are  admissible  as  a  part  of  the  res  gestct, 

?>,  Nsw  Trial.  Illegal  evidence  admitted.  If  incompetent  evidence  is 
admitted,  and  the  opposite  party  proves  the  same  fact  by  his  witness. 
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it  being  admitted,  does  not  furniih  snAcient  ground  for  a  reversal, 
and  ihe  granting  of  a  new  trial,  since  it  could  have  done  the  party  no 
harm. 


FROM  QILBS. 

This  cause  was  heard  at  the  December  Term,  1857, 
before  Judge  Martin.  Thmre  w^e  yerdict  and  judgment 
for  the  defendant    The  phuntiff  appealed. 

H.  Ward,  for  the  plaintiff. 

J.  C.  Walkbr,  for  the  defendant. 

Wright,  J.,  delivered  ihe  opinion  of  the  Court. 

This  is  an  action  of  replerin  for  a  buggy. 

The  plaintiff  claims  it  as  a  purchaser  from  Anaaiask 
Pitts.  The  defendant  is  a  constable,  and  seiaed  it  by. 
▼irtue  of  an  execution  in  fayor  of  B.  W.  Mason,  at 
creditor  of  Pitts,  upon  the  ground  that  the  alleged  pur- 
chase,  by  the  plaintiff,  was  colorable  and  intended  to* 
hinder  and  delay  creditors. 

The  only  question  that  need  be  eensidered  here,  fs 
as  to  the  admiflsibility  of  certain  statements  of  Pitts,  in 
regard  to  the  ownership  of  this  buggy;  and  what  his 
purpose  was  in  regajrd  to  it,  as  proved  by  James  W. 
Mitchell,  Laban  A«  Westmoreland  and  James  M.  Marks. 
These  statements  were  objected  to  by  the  plaintiff  as 
incompetent,  because  made  in  his  absence,  but  were  per- 
mitted to  go  to  the  jury  as  evidence. 

In  this,  we  think  there  is  no  error. 
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It  is  certainly  true  that  the  right  of  a  party  to 
property  bona  fide  purchaeed  by  him,  cannot  be  preju- 
diced by  the  sayings  of  the  vendor  after  the  transaction, 
not  in  the  presence  of  the  purchaser. 

But  upon  reading  this  record,  it  is  di£Scult  to  resist 
the  conclusion,  that  this  purchase  of  the  plaintiff  was  an 
unlawful  and  colorable  device  between  him  and  Pitts,  to 
hinder  and  delay  the  creditors  of  the  former;  and  that 
the  buggy  really,  all  the  while,  belonged  to  him.  If 
so,  this  evidence  was  admissible  upon  well  settled  prin- 
ciples.   1  Greenl.  Ev.,  sec.  111. 

But,  however  this  may  be,  it  is  well  settled,  that  if 
a  party  make  an  absolute  sale,  and  retain  the  possession 
of  the  property,  inconsistently  with  the  terms  of  the 
sale,  his  statements  in  reference  to  the  ownership,  or 
contract,  or  terms  upon  which  he  holds  possession  of 
the  property,  may  be  received  as  a  part  of  the  ret 
ge%t<B. 

In  such  a  case,  it  has  been  held,  that  the  poeacs* 
sion  of  the  property  is  a  badge  of  fraud,  which,  of  itself, 
connects  him  with  the  claimant,  in  the  suspicion  of  a 
confederacy  to  defeat  creditors.  Trotter  v.  WaUon,  6 
Hum.,  609. 

This  principle  applied  to  the  present  case,  is  deci- 
sive of  it;  since  it  is  plain  to  our  mind,  upon  a  care- 
ful reading  of  this  record,  that  all  of  the  statements  of 
Pitts,  as  detailed  by  the  witnesses,  save  one,  and  tliat 
one  furnishes  no  reversible  error,  were  made  after  he 
>had  pretended  ito  have  sold  the  buggy  to  the  plaintiff, 
and  while  lie  .yet  bad  the  possession  of  it. 

It  is  clear,  the  buggy  was  in  an  unfinished  state,  and 
.at  Lord's  shop    when  the  plaintiff   affected    to    purehaBe 
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it.  It  is  equally  plain,  that  it  was  not  delivered  to  the 
plaintiff  at  the  shop,  but  at  Arrovsmith's  livery  stable, 
and  that  this  was  on  the  day  of  the  defendant's 
levy,  or  the  day  before;  for  Marks  proves  it  was 
then  at  the  shop,  and  Pitts  wished  to  borrow 
980.00  to  get  it  away;  and  it  was  then  he  made  to 
the  witness,  the  statement  supposed  to  be  inadmissible; 
for  certainly  what  he  said  on  his  way  to  Nashville, 
with  the  buggy  in  possession,  was  properly  admitted. 
Mitchell  is  allowed  to  prove,  that  after  he  had  taken 
the  buggy  to  Nashville  and  sold  it,  he  heard  Pitts  say, 
he  had  sold  it  to  Porter  for  9800.00.  As  before  re- 
marked, this,  if  error  at  all,  is  not  cause  for  a  rever- 
sal, because  the  same  fact  is  proved  by  Pitts,  the  plain-* 
tiff's  witness,  and  its  repetition  with  defendant's  evidence 
could  have  done  no  harm. 

The  other  statements  of  Pitts,  as  proved  by  Mitchell 
and  Westmoreland,  were  evidently  made  after  the  buggy 
had  been  finished,  and  while  at  the  shop  and  in  the 
possession  and  under  the  control  of  Pitts,  and  before  its 
delivery  to  the  plaintiff,  and  so  admissible  in  evidence. 

We  find  no  error  in  the  judgment,  and  affirm  it. 


Sarah  Pitts  v.  Samuel  Gilliam. 

CoKTiNUAKCS.  In  the  dUeretUm  of  the  Court  Continuances  are  in 
the  discretion  of  the  Court  below,  and  the  action  of  the  inferior 
Courts  in  panting  or  reftising  continuances,  will  not  be  reyersed 
unless  it  clearly  appear  that  there  has  been  a  very  great  abuse  of  this 
discretion. 
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Estoppel.  Aeapiance  of  the  pnmwmg  of  a  deed,  A  party  u 
estopped  from  ever  denying  his  liability  upon  a  note,  after  the  execu- 
tion of  a  deed  of  trust  to  secure  said  note,  and  the  acceptance  of  its 
proTi^ions.  Thus,  if  the  name  of  a  person  is  forged  to  a  note,  and 
the  maker  of  the  note  execute  a  deed  of  trust  to  secure  the  payment 
of  the  same,  and  in  a  controversy  as  to  the  yalidUy  of  said  deed, 
rach  person  file  an  answer  iiMisting  that  the  deed  was  bona  fide  exe- 
cuted, and  claiming  the  indemnity  given  thereby,  he  is  ever  after 
estopped  from  denying  his  liability  upon  the  note,  and  could  not 
rely  upon  the  pl«a  of  non  eH factum. 


FROM  GILES. 


This  cause  was  heard  at  the  December  Term,  1857, 
Martin  J.,  presiding.  There  was  judgment  for  the 
plaintiff.     The  defendant  appealed. 

Thomas  M.  Jones,  for  the  plaintiff  in  error,  cited  and 
commented  npon  the  act  of  1819,  ch.  27,  §  4;  Carter 
y.  Vaulxy  2  Swan,  641 ;  Q-oodman  y.  The  State^  Meigs' 
B.,  194;  TurbeviOe  y.  Byan,  1  Hum.,  112;  Boyd  y. 
BtHk&nj  5  Horn.,  87» 

J.  C.  Walker  and  H.  Ward,  for  the  defendants. 

Did  the  Court  err  in  not  continuing  the  case  at  the 
December  Term,  1857,  upon  the  statements  of  Watson 
and  Geo.  W.   Pitts?     It  is  insisted  that  it  did  not. 

Continuances  of  causes  rest  in  the  sound  discretion 
of  the  Judge  trying  the  cause.  And  if  the  authority  of 
the  Court  of  Errors  were  often  interposed  to  prescribe 
or  reform  the  rules  of  the  Circuit  Court  practice,  the 
interest  of  the  public  would  not,  it  is  belieyed,  be  generally 
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promoted  thereby.  Bhea  v.  The  State,  10  Ter.,  259; 
Wjfott  T.  Biehmond^  4  Hum.,  865;  Jamagin  v.  Athin^ 
ion,  4  Hum.  470;   BeUeto  y.  The  State,  5  Hum.,  567. 

The  Circuit  Judges  have  a  full  view  of  all  the  cir- 
oumstances  which  ought  to  influence  them  in  disposing 
of  motions  for  continuances;  but  it  is  difficult  to  com- 
municate those  circumstances  for  the  inspection  of  the 
Court  above.  This  Court  will  not  reverse  what  the 
Circuit  Court  does  in  relation  to  a  continuance^  unless 
it  dearly  appears  that  the  Court  below  erred.  Comwell 
V.  State,  Mar.  &  Yer.,  147-151. 

But  if  the  plea  of  non  est  factum  had  been  put  in 
by  the  defendant,  could  it  have  availed  her  any  thing? 
It  certainly  could  not.-  If  her  name  had  been  signed 
to  the  note  without  her  authority,  she  had  ratified  it 
by  accepting  the  deed  of  trust  made  by  Ananias  Pitts, 
the  principal  in  the  note,  in  which  deed  of  trust  the 
note  to  Wilson  was  described,  and  the  defendant  named 
as  one  of  the  securities  on  said  note.  And  the 
defendant  in  her  answer,  filed  in  the  Chancery  Court, 
and  sworn  to,  set  up  her  claim  to  a  benefit  under 
said  deed  of  trust,  and  alleges  in  her  answer,  that 
said  deed  of  trust  was  made  honestly  and  fairly, 
and  to  secure  the  just  and  bona  fide  creditors  of  the 
said  Ananias  Pitts.  This  is  most  assuredly  a  ratification 
of  the  note  by  the  defendant,  and  that  she  was  bound 
on  the  same  as  co-security  with  the  plaintiff.  Jonee  v. 
Hamlet,  2  Sneed,  256;  Fitzpatriek  v.  School  ComWe,  7 
Hum.,  224. 

If  the  note  was  not  under  seal,  a  parol  ratification 
would  be  sufficient;  but  in  this  case  there  was  a  written 
ratification,  by  accepting    the  deed  of    trust,  and    filing 
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and  swearing  to  her  answer  in  Chancery;  and  this  is 
sufficient,  if  the  note  was  under  seal.  Cody  y.  Shep- 
herdj  11  Pickering,  408-407;  Machay  y.  BUodgood^  9 
Johnson,  285;  19  Johnson,  554. 

A.  M.  Wilson  describes  the  note,  and  shows  that  it 
is  the  same  note  mentioned  in  the  deed  of  trust.  He 
had  but  the  one  note  against  the  said  Ananias  Pitts 
as  principal,  and  the  plaintiff  and  defendant  as  his  se- 
curities, and  parol  eyidence  is  competent  to  show  that 
the  note  mentioned  in  the  deed  of  trust  is  the  same 
note  upon  which  the  plaintiff  and  defendant  were  bound 
as  securities,  &;c.      7  Hum.  R.,  225,  226. 


Cabuthbrs,  J.,  deliyered  the  opinion  of  the  Court. 

At  the  April  Term,  1857,  of  the  Circmt  Court  of 
Giles,  Gilliam  moyed  for  judgment  against  Sarah  Pitts 
for  $737.50,  being  the  one-half  of  a  judgment  and  costs 
for  which  plaintiff  and  defendant  were  liable,  as  is 
alleged,  as  the  joint  sureties  of  one  Ananias  Pitts,  on 
a  note  to  A.  M.  Wilson,  administrator  of  Hiram  Young, 
deceased,  for  %lfi4&y  due  the  12th  of  December,  1855. 

It  appeared  that  the  judgment  had  been  obtained 
against  the  principal,  Ananias,  and  Gilliam — ^the  said 
Sarah  not  haying  been  sued — and  that,  in  consequence 
of  the  insolyency  of  Ananias,  the  same  had  been  paid 
by  Gilliam  to  the  sheriff  of  Giles,  on  the  25th  of 
April,  1857,  when  it  amounted  to  91f458.68.  The  note 
is  in  these  words: 

^^Twelye    months   after    date,  we,    or    either    of    us, 
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promise  to  pay  A.  M.  Wilson,  administrator  of  Hiram 
Young,  deceased,  thirteen  hundred  and  forty-six  dollars, 
for  68,000  pounds  of  seed  cotton. 

^^  Witness  our  hands  and  seals,  this  12th  December, 
1854. 

"A.    PITTS,  [SKAL.] 

"SAMX  GILLIAM,  [seal.] 
"SARAH  PITTS,  [seal.]" 
A  jury  was  empanneled  to  try  and  determine 
whether  the  defendant,  Sarah,  was  joint  surety  with  the 
plaintiff  in  said  note.  They  found  that  she  was,  and 
judgment  was  entered  against  her  for  the  one-half  paid 
by  plaintiff.  She  appeals,  and  now  assigns  errors  in 
the  proceedings  and  judgment. 

1.  The  Court  refused  to  continue  the  case  at  the 
term  at  which  it  was  tried,  upon  the  affidavits  of 
George  Pitts  and  James  Watson,  showing  that  the  de- 
fendant was  desirous  to  put  in  and  rely  upon  a  plea  of 
non  est  factum  in  the  case,  and  that  she  was  not  able, 
in  consequence  of  sickness,  to  attend  the  Court  for  the 
purpose  of  swearing  to  the  same.  The  case  had  been 
continued,  ^^as  on  affidavit  of  the  defendant,"  at  the 
previous  term.  Continuances  are  in  the  discretion  of  the 
Court,  and  we  would  not  reverse  its  action  upon 
such  motions,  unless  it  clearly  appeared  to  us  that 
there  had  been  a  very  great  abuse  of  this  discretion. 
We  see  nothing  in  the  record  to  make  out  such  a 
case;  but,  as  it  turns  out  upon  the  trial,  such  a 
plea  would  have  been  of  no  avail  to  her,  and,  con- 
sequently, she  has  sustained  no  ii\jnry,  as  will  appear 
under  the  second  objection  taken  to  the  action  of  the 
Court.      It    is    not    controverted,    of    course,    that    this 
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motion  against  her  for  oo&tribntioa  would  be  defeated  if 
she  eould  rely  upon  and  maintain  sacli  a  plea. 

2.  The  defendant  was  not  allowed  to  introduioe  proof 
to  show  that  she  had  not  signed  the  note,  but  that  her 
name  was  forged.  This  was  right,  even  if  her  plea  of 
non  e$t  factum  had  been  regularly  filed  upon  oath.  Her 
son,  the  principal  in  the  note,  had  previously  made  a 
deed  of  trust  for  the  benefit  of  his  creditors,  and,  among 
others^  this  debt  was  provided  for,  and  described  as  a 
note  upon  which  the  plaintiff  and  defendant  were  his 
sureties.  .  In  the  answer  of  defendant  to  a  bill  against 
her  and  others,  in  relation  to  this  deed,  she  referred  to 
and  claimed  the  benefit  of  it,  and  insisted  that  the 
deed  was  bona  fide^  and  the  debts  secured,  just.  She« 
as  one  of  several  joint  respondents,  swore  to  the  truth 
of  the  answer.  This  would  unquestionably  estop  her 
from  ever  denybg  that  she  was  properly  bound  upon 
the  note,  or  that  she  and  plaintiff  were  joint  sureties 
upon  it.  If  she  had  not  accepted  the  deed  it  would 
be  different.  But  here  was  an  acceptance  in  the  most 
solemn  form,  by  a  deliberate  answer,  in  a  judicial  pro> 
ceeding,  upon   oath. 

We  have  decided  in  another  ease,  at  the  present 
term,  that  a  stayor  of  execution,  under  circumstances 
that  would  not  bind  him  in  law,  who  has  accepted  a 
deed  of  trust  for  his  security,  is  placed  under  an  estop- 
pel, and  cannot  resist  his  liability,  though  his  under* 
taking  was  utterly  void. 

The  same  principle  governs  this  ease,  and  deprives  the 
defendant  of  the  proposed  defence. 

The  judgment  will  be  affirmed* 
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Albb&t  a.  Mason  v.  Laban  A.  Wbstmorbland. 

1.  JuBTicx  OF  THS  FsACi.  Jwri$diction.  Endorsee  offainsi  endoreer, 
A  justice  of  the  peace  has  no  jurisdiction  to  render  judgment  in  favor 
of  the  endorsee  against  the  endorser  of  a  promissory  note,  for  a 
greater  sum  than  fifty  dollars,  unless  demand  and  notice  are  expressly 
waived  in  the  endorsement. 

2.  Jurisdiction.  AppeaL  Certiorari.  If  a  justice  of  the  peace  ex- 
ceeds his  jurisdiction,  hy  rendering  a  judgment  against  an  endorser 
for  more  than  fifty  dollars,  the  latter  must  avail  himself  of  it  by  aa 
appeal ;  or,  if  ignorant  of  the  judgment,  by  bringing  the  cause  up  to 
the  next  term  of  the  Circuit  Court  for  a  new  trial,  by  a  petition  M 
writs  of  certiorari  and  mpereedeas.    It  cannot  be  reached  by  a  certio.^ 

ari  to  quash  the  judgment  and  execution. 


FROM  GILES. 


At  the  December  Term,  1858,  the  judgment  and 
execution  were  quashed  by  the  Court,  Martin,  J., 
presiding.      The  plaintiff  appealed. 

Jones  &  Ward,  for  the  plaintiff. 

Walker  &;  Shown,  for  the  defendant. 

Wriqht,  J.)  delivered  the  opinion  of  the  Court. 

One  of  the  questions  raised  in  this  record  is,  whether 
a  justice  of  the  peace  has  jurisdiction  to  render  judg* 
ment  in  favor  of  the  endorsee  against  the  endorser  of 
a  promissory  note,  above  the  sum  of  fiffy  dollars,  un- 
less demand  and  notice  are  expressly  waived  in  the 
endorsement?      And  we  think  he  has  not. 
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In  the  case  of  Crochet  et  al.  v.  Wright^  decided  by 
the  Supreme  Court  of  this  State  in  1840,  (2  Hum., 
822,)  it  was  held,  in  putting  a  construction  upon  the 
acts  of  1835,  ch.  17,  §§  1  and  2,  and  1837,  ch.  22, 
§  1,  that  the  jurisdiction  of  a  justice  of  the  peace 
against  an  endorser,  did  not,  in  any  case,  exceed  the 
sum  of  fifty  dollars;  and  that  so  much  of  the  act  of 
1881,  ch.   59,  as  gives  that  jurisdiction,  is  repealed. 

The  jurisdiction  has  been  uince^  extended  to  five 
hundred  dollars,  upon  endorsements  of  negotiable  paper, 
where  demand  and  notice  are  expressly  waived  in  the 
endorsement.  But  in  the  case  of  an  ordinary  endorse- 
ment, where  there  is  no  waiver  of  demand  and  notice, 
there  has  been  no  enlargement  of  jurisdiction  whatever. 
The  terms,  obligationj  contract^  or  other  evidences  of 
debtj  do  not  embrace  it,  as  will  be  seen  from  the  rea- 
soning of  the  Court  in  Mitchell  v.  Miller ,  Meigs'  R., 
510,   and   Crocket  et  al  v.   Wright^  2  Hum.,  822. 

The  liability  of  the  endorser  is  contingent,  created 
not  by  the  terms  of  the  instrument,  but  by  operation 
of  law;  and  the  endorsement  itself  can  furnish  no  evi- 
dence of  indebtedness  without  the  aid  of  extrinsic  facts. 

But  to  have  availed  himself  of  this  want  of  juris- 
diction, the  defendant  should  have  appealed,  if  he  knew 
of  the  judgment  within  the  time  allowed  for  the  appeal; 
and  if  he  did  not,  the  fact  should  have  been  stated,  as 
a  legal  excuse  for  not  appealing,  and  the  certiorari 
should  have  been  for  a  new  trial,  and  not  to  qtiash 
the  judgment  and  execution,  and  should  have  been  taken 
to  the  next  term  of  the  Circuit  Court,  unless  cogent 
and  satisfactory  reasons  were  shown  why  it  was  delayed 
almost  a  year  from  the  rendition  of   the  justice's  judg- 
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ment.  If  this  had  been  done,  upon  a  new  trial  in  the 
Circuit  Court,  it  could,  as  a  matter  of  evidence^  have 
been  shown  that  the  justice  had  no  jurisdiction. 

But  having  failed  to  do  this,  the  judgment  must  be 
held  yalid  upon  its  face,  and  iftt  open  to  attack,  upon 
certiorari  and  iupersedeas^  when  it  comes  up  collaterally, 
by  parol  or  other  proof,  dehar%  the  proceeding.  Th 
proceedings  before  the  justice  do  not  show  in  what 
character  the  liability  of  the  defendant  arose,  either  in 
the  warrant  or  the  judgment;  and  the  note  cannot  be 
looked  to  in  this  collateral  application,  or  evidence  be 
heaid  to  show  that  the  recovery  was  upon  an  endorse- 
ment. Witt  Y.  Bu$%effj  10  Hum.,  208 ;  JohnBon  ^  Fen- 
ner  v.  Deberrtfy  10  Hum.,  489. 

The  result  is  that  the  Circuit  Judge  erred  in  quash- 
ing the  judgment  and  execution,  and  also  in  not  dis- 
missing the  petition  for  writs  of  certiorari  and  iuper- 
eedeaSj  and  the  judgment  of  the  Circuit  Court  must  be 
reversed. 

But  the  cause  will  be  remanded,  with  leave  to 
amend  the  petition,  so  as  to  make  a  proper  case  for  a 
new  trial  upon  the  merits,  if  this  can  be  done,  by 
showing  a  valid  legal  excuse  for  not  appealing,  and 
also  a  reason  for  the  delay  in  the  attempt  to  bring 
the  case  to  the   Circuit  Court. 

Judgment  reversed. 
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A.  F.  Mallett  $t  al.  v.  William  Hutchikbon. 

!•  G0K8TJLBLS.  Sta^  of  exJoAiion,  A  constable,  hf  giving  his  receipt 
for  the  collection  of  a  note  becomes,  individually,  the  agent  of  the 
owner  of  said  note ;  but  this  does  not  confer  upon  him  authority  to 
dispense  with  the  stay  of  execution  upon  the  Judgment  before  the  jus- 
tice of  the  peace,  so  as  to  prevent  the  plaintiff  ft'om  taking  his  execu- 
tion immediately,  if  the  judgment  is  not  legally  stayed. 

2.  GXBTiORABi  AND  SuPEBSJEDXAS.  Judffmentupon  the  diamiasal  of  the 
peHtUm.  Code,  {  8188.  Prior  to  the  adoption  of  the  Code,  it  was  the 
practice,  where  Uie  writ  of  certiorari  was  used  to  quash  the  execution 
because  of  some  nuitter  arising  subsequent  to  the  judgment,  to  award, 
upon  a  dismissal  of  the  petition,  a  jiroeedendo  to  the  justice  of  the 
peace,  to  proceed  to  execution  upon  the  Judgment  before  him.  This 
practice  is  changed  by  {  8188  of  the  Code,  and  a  direct  Judgment  b 
to  be  given  by  the  Circuit  Court  against  the  principal  and  security  in 
the  iHTosecution  bond,  for  the  amount  of  the  reoovary,  with  interest 
and  costs. 


FROM  MAUET. 


At  the  May  Term,  1858,  Marghbanks,  J.,  presiding, 
the  petition  for  writs  of  certiorari  and  supersedeas  was 
dismissed,  and  a  procedendo  awarded  to  the  justice.  The 
defendant  appealed. 

M.  S.  Frirerson,  for  the  plaintiif  in  error. 

Stkes,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the   Court. 

There  is  no  error  in  this  judgment. 

Neither  Porter,  the  officer,  nor  Pillow,  who  gave  him 
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the  note  for  collection,  had  any  anthority  to  dispense 
with  the  stay  of  execution  upon  the  judgment  before 
the  justice  of  the  peace,  so  as  to  prevent  Hutchinson, 
the  creditor,  from  taking  his  execution  immediately,  if 
the  judgment  were  not  legally  stayed. 

The  powers  and  duties  pertaining  to  the  office  of 
constable,  are  defined  and  regulated  by  law.  Certainly, 
as  an  officer,  he  had  no  such  power.  And  though  it 
has  been  held,  that  by  giving  his  receipt  for  the  collec- 
tion of  the  note,  he  becomes,  indviduatty^  the  agent  of 
the  owner,  and  is  bound  to  take  out  process,  and  use 
reasonable  diligence  in  the  collection  of  the  d«bt;  yet  thie 
gives  him  no  power  to  waive  the  right  of  the  plain- 
tiff, to  have  execution  of  his  judgment. 

And  it  is  equally  plain,  that  Pillow,  in  this  instance, 
had  no  such  authority,  for  it  is  shown  by  the  petitioners 
that  all  he  was  engaged  to  do,  was,  simply  to  hand  the 
note  to  the  officer  for  collection,  which  being  done,  his 
agency  ceased. 

It  cannot  be  maintained,  that  the  creditor  could  be 
estopped  by  these  unauthorized  acts,  to  which  he  waa 
in  no  legal  sense,  a  party. 

The  case  of  Smith  v.  White^  5  Hum.,  46,  is 
unlike  this.  In  that  case  the  defendant  prayed  an  ap- 
peal within  the  time  prescribed  by  law,  and  offered  to 
give  bond,  but  was  prevented  by  the  justice  of  the 
peace  who  had  rendered  the  judgment,  and  whose  duty 
it  was  to  receive  the  bond  and  grant  the  appeal,  until 
it  was  too  late.  This,  upon  showing  merits,  was  held  to 
be  a  valid  reason  why  he  should  be  allowed  the  writ 
of  certiorari^  as  a  substitute  for  the  appeal,  in  order 
to  have  a  new  trial. 
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The  Circuit  Court,  upon  dismissing  the  petition, 
awarded  a  procedendo  to  the  justice  of  the  peace,  to 
proceed  to  execution  upon  the  judgment  before  him. 

This  was  in  accordance  with  the  practice  as  laid 
down  in  Kineaid  y.  Morris,  10  Yer.,  252,  and  followed 
in  many  cases  since. 

It  applied  to  all  cases  where,  the  writ  of  certiorari 
was  used,  not  as  a  substitute  for  the  appeal,  but  to 
quash  the  execution,  because  of  some  matter  aiising  sub- 
sequent to  the  judgment. 

This  practice  is  now  changed  by  §  8188  of  the 
Code,  and  a  direct  judgment  is  to  be  given  by  the  Cir- 
cuit Court  against  the  principals  and  sureties,  to  the 
prosecution  bond,  for  the  amount  of  the  recovery,  with 
interest  and  costs.  But  the  bond  in  this  case  being 
executed  before  the  Code  took  effect,  the  Circuit  Court 
gave  the  right  judgment. 

Judgment  affirmed. 


Alexander  Hodgb  t;.  Willis  Blanton. 


BotTKDART.  Burying  ground  reterved  and  boundary  not  defined.  In  the 
sale  of  li  tract  of  laod  the  plaintiff  made  this  exception,  in  the  deed : 
'*  a  small  lot  reserved  for  a  barying  ground,  two  poles  sqaare,  around 
the  graves  where  the  said  William  Hodge  and  his  grand  children  are 
now  buried.**  The  deed  contained  no  other  description  of  the  land 
reserved     Held,  that  the  law  would  Hx  the  boundary  of  the  reserved 
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lot,  by  making  the  graves  which  were  there  when  the  conveyance 
was  made,  a  common  centre,  from  which,  by  lines  equally  extended 
each  way,  an  area  of  two  poles  square,  is  to  be  laid  off. 


FROM  C0FFB8. 


This  cauBe  was  tried  at  the  May  Term,  1858,  Mar- 
tin, J.,  presiding.  Verdict  and  judgment  for  the  de- 
fendant*    The  plaintiff  appealed* 

HiCKBRSOH,  for  the  pUintiff. 

COLTAR,  for  the  defendant. 

MoEiNNEYy  J.,  delivered  the   opinion  of  the   Court. 

This  was  an  action  of  trespass  quare  etausum  fregit. 
The  trespass  complained  of,  is  the  digging  a  grave,  and 
interring  the  body  of  a  negro  child,  the  property  of 
defendant,  within  the  limits  of  a  private  bnrying-ground 
belonging  to  the  plaintiff,  and  near  to  the  graves  of  the 
father  and  other  relatives  of  the  plaintiff. 

Verdict  and  judgment  were  for  the  defendant,  and 
the  case  is  brought  to  this  Court  by  an  appeal  in 
error. 

It  appears,  that  on  the  ISth  of  June,  1858,  the 
plaintiff  conveyed  to  the  defendant  a  tract  of  land  lying 
in  Coffee  county,  containing  upwards  of  four  hundred 
acres. 

The  deed  contains  certain  exceptions  and  reservations, 

and  especially  the  following,  namely:    '^A  small  lot  re- 
86 
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served  for  a  burTing-ground,  two  poles  square,  around 
the  graves  where  the  said  WiUiam  Hodge  and  his 
grand-children  are  now  buried."  At  the  time  of  making 
said  deed,  there  were  but  three  graves  at  the  place  where 
the  reservation  was  made,  which  lay  side  bj  side.  It  seems 
that  the  exact  boundaries  of  the  "two  poles  square/' 
have  never  been  defined  by  agreement  of  the  parties. 
It  further  appears,  that  since  the  execution  of  the  con- 
veyance to  the  defendant,  two  other  persons,  relatives  of 
the  plaintiff,  have  been  interred,  immediately  south  of 
the  first  three  graves.  And  within  some  three  feet  of 
the  last  grave,  the  negro  child  of  the  defendant  was 
buried. 

In  the  legal  forum,  the  only  question  that  can  be 
raised  upon  the  facts  of  this  case,  is  simply  the  quee* 
tion  of  boundary.  Upon  this  question  the  partres  differ 
in  opinion.  The  plaintiff's  counsel  insists,  that  the  lot 
is  to  be  so  laid  off,  as  to  give  two  square  poles,  ex- 
clusive of  so  much  ground  as  was  occupied  by  the  three 
graves  which  had  been  made  prior  to  the  conveyance; 
and,  on  the  other  hand,  it  is  insisted  that  the  plaintiff 
is  entitled  to  only  "two  poles  square,"  including  said 
graves. 

His  honor,  the  Cireuit  Judge,  instructed  the  jury,  in 
substance,  that  in  the  absence  of  any  agreement  of  the 
parties,  the  law  would  fix  the  boundaries  of  the  reserved 
lot  by  making  the  three  graves  which  were  there 
when  the  conveyance  was  made,  a  common  centre,  from 
which,  by  lines  equally  extended  each  way,  an  area  of 
"two  poles  square"   was  to  be  laid  off. 

This,  we  think,  was  the  proper  construction  of  the 
clause  of    the    deed    declaring  the    reservation  >  and  the 
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proper  method  of   ascertaining  the  correct  boundaries  of 
the  lot.     In  thus  laying  off  the  lot,  all  the  graves  of  the 
family  of  the  plaintiff  will  be    included   within   its   limits; 
and  the  grave  of  the  negro  child  will  be  excluded. 
The  judgment  will  be  afiSrmed. 


Fountain  Owen  and  Wife  v.  C.  C.  Hancock  et  al 

1.  Will.  Cofisiructionof.  The  will  of  Jacob  Adams  contained  tin- 
following  clause :  "  Sixthly,  I  give  to  my  daughter,  Mary  Cooper,  u 
negro  girl  named  Gelia,  during  her  lifetime,  and  if  she  should  die 
without  any  heirs  born  ot  her  body,  the  said  negro  girl  and  her  in- 
crease to  return  to  my  estate,  and  be  equally  divided  among  the  rest^ 
of  my  children."  It  is  held,  that,  by  thia  clause  the  testator  disposes;^ 
of  the  slave  and  increase,  to  his  daughter  for  life,  with  remainder  to 
Ills,  the  testator^s,  children,  in  the  event  she  died  without  **  heirs- 
born  of  her  body,"  which  means  children.  But  upon  the  marriage  ofi' 
the  daughter,  and  the  birth  of  children,  the  marital  right  of  the  hus- 
band attached,  and,  by  operation  of  law,  the  title  to  the  slaves  pnB8c<i2 
to,  and  vested  in  him. 

2.  Family  Oompbomisss.  Family  compromises,  fiMrly  and  reasonably 
made,  to  save  the  peace  of  a  family,  and  prevent  family  disputes,  willi 
be  sustained  by  a  Court  of  Equity.  And  if,  upon  a  doubtful  question 
of  construction  of  a  will  and  uncertainty  as  to  the  rights  of  the  chil- 
dren ;  the  father,  children,  and  neighbors  selected  to  settle  their 
rights,  join  in  consultation,  and  deliberately  agree  upon  terms  of  com- 
promise and  settlement,  which  are  reduced  to  writing  and  signed, 
there  being  no  un£ur  advantage  taken,  or  imposition  practiced,  % 
Court  of  Equity  will  not  interpose  and  set  the  same  aside  at  the  in- 
stance of  a  party  who  may  have  acted  under  a  mistake  as  to  his  legal 
rights,  and  surrendered  a  legal  advantage. 


FROM  cannon. 


This  cause  was  tried  before  Chancellor  Bidlsy^  at 
the  October  Term,  1858,  who  pronounced  a  degpfe  £ot»' 
the  complainants.    The  defendants  appealed.  ^' 

/  :; 
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Jordan  Stokbs,  for  the  compl&maiito. 

M.  M.  Brisk,  J.  L.  Farb  and  Jo.  0.  Guild,  for  the 
defendants. 

Caruthbrs,  J.,   delivered  the  opinion  of  the  Court 

Richard  Hancock  died  in  Gannon  county,  Tenn.,  the 
15th  of  July,  1865,  leaving  a  widow  and  three  chil- 
dren, the  complainant,  Alaminta,  and  the  defendants. 
This  bill  is  filed  for  the  settlement  of  the  estate,  and 
to  set  aside  a  division  of  the  slaves  and  other  property 
made  by  the  intestate  and  the  parties,  a  day  or  two 
before  his  death.  The  slaves  are  fifteen  in  number,  and 
are  all,  together  with  others  given  to  the  children  be- 
fore the  last  division,  the  desceadants  of  ^^Celia."  The 
first  question  which  ariseb  in  the  case,  is  as  to  the  title 
to  her ;  whether  Ridiard  Hancock  had  an  estate  for  the 
life  of  his  wife  only,  with  remainder  to  her  children,  or 
the  entire  estate.  This  question  is  only  important  now, 
(as  the  children  have  received  the  daves,  and  had  a  divi- 
sion of  them,)  on  a  question  of  advancement.  On  the 
marriage  of  Alaminta  to  Owem,  two  of  the  oldest  of 
Oelia's  children  were  placed  in  their  hands  as  a  gift, 
as  they  say,  and  they  have  increased  considerably,  and 
in  the  last  division  they  accounted  for  them  at  their 
then  present  value;  upon  the  idea  that  they  only  got  the 
life  estate,  and  that  they  were  subject  to  the  remainder 
interest  'of  all  the  children,  when,  if  they  got  the  abeo- 
lute  estate  by  the  gift,  they  would  only  be  liable  to 
account  for  their  ytline  at  the  date  of  Ae  gift,  as  aaa 
advancement.      1%m  would  make  a  very  great  differeMe 
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in  the  amount  of  their  share  of  the  fifteen  slavee*  The 
eomplainanta  allege  that  they  were  miBtaken  as  to  their 
rights,  when  thej  went  into  the  recent  division^  and 
accounted  for  the  present  yalue  of  the  slaves  advanced 
to  them,  and  signed  the  writing  in  relation  thereto. 
They  charge,  that  the  defendants  misled  them,  by  stating 
that  they  had  submitted  to  lawyers  the  clause  of  the  will 
under  which  the  title  originated,  and  had  legal  advice  to 
the  effect  stated,  upon  it;  that  they  are  now  informed 
that  the  true  construction  excludes  any  remainder  in  the 
children,  but  gives  the  absolute  estate  to  their  mother, 
to  which  the  marital  right  of  their  father  attached.  This 
statement  shows  that  the  first  step  towards  the  adjust- 
ment of  the  rights  of  the  parties,  is  to  place  a  construc- 
tion upon  the  sixth  clause  of  the  will  of  Jacob  Adaios, 
made  in  North  Carolina,  in  the  year  1807.  It  reads ; 
^^  Sixthly  J  I  give  to  my  daughter,  Mary  Cooper,  a  negro 
girl  named  Celia,  during  her  lifetime,  and  if  she  should 
die  without  any  heirs  bom  of  her  body,  the  said  negro 
girl  and  her  increase,  to  return  to  my  estate,  and  be 
equally  divided  among  the  rest  of  my  children." 

Here  is  a  disposition  of  the  slaves  to  his  daughter 
for  life,  and  no  express  disposition  over,  except  in  one 
event,  that  she  should  die  without  '^  heirs  born  of  her 
body,"  which,  in  that  connection,  clearly  means  children, 
and  in  that  event,  to  go  to  his,  the  testator's,  other 
children.  This  contingency  did  not  happen,  for  she  died 
in  1858,  leaving  three  children — the  complainant,  Ala- 
minta,  and  defendants.  It  cannot  then  return  to  his 
estate,  and  the  question  is,  where  does  it  go,  when  the 
event  upon  which  it  was  to  go  over  under  the  will  be* 
came  impossible?      The    position    of    defendants   is,   that 
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an  estate  by  implicatum^  the  remainder,  was  vested  in 
the  children  of  the  tenant  for  life.  If  that  be  so,  the 
controversy  is  ended,  as  the  division  now  impeached,  was 
made  upon  that  construction.  This  construction  is,  to 
say  the  least  cf  it,  plausible,  and  the  question  is  one 
upon  which  sound  legal  minds  might  differ,  as  it  seems 
they  did  in  this  case. 

An  estate  by  implication  can  only  be  sustained  on  the 
principle  of  carrying  the  testator's  intention  into  effect. 
That  rule  may  be  illustrated  by  examples  like  these:  A 
devise  over  after  the  death  of  the  wife,  or  the  arrival  at 
age  of  a  child,  without  expressly  giving  them  any  estate, 
would  confer  by  necessary  implication,  an  estate  for  life, 
or  during  minority.  In  these,  the  estate  is  disposed  of 
in  a  manner  to  indicate  unerringly,  that  the  use  was  to 
be  in  the  persons  named  until  the  happening  of  a  cer- 
tain event;  there  was  no  contingency.  But  here  there 
is  no  reference  to  the  heirs  or  children,  with  a  view  to 
give  them  any  distinct  estate,  but  only  to  specify  an  un- 
certain event,  by  which  the  rights  of  others  were  to  be 
governed.  That  is,  if  no  children  were  born  of  the 
daughter,  then  the  bounty  should  not  go  to  strangers  to 
his  blood,  but  return  to  his  other  children;  but  if  she 
should  have  children,  then  the  reason  of  limiting  the 
estate  to  her  life,  no  longer  existed,  and  by  making  no 
disposition  of  it  in  that  event,  he  clearly  intended  that 
her  estate  should  be  absolute  and  unlimited,  and  the 
property  subject  to  all  the  ordinary  rules  applicable  to 
the  personal  estate  of  married  women,  with  referenoo  to 
the  marital  rights  of  husbands,  and  the  laws  of  distribu* 
tion.  To  avoid  these  consequences,  and  secure  benefits 
to  children  by  way  of  what  is  familiarly  called   the    en* 
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tailtnent  of  property,  there  must  be  Bomething  tangible 
and  explicit,  so  that  persons  dealing  with  it  may  not  be 
entrapped. 

In  the  will  of  Armstead  Moore,  there  was  a  clause 
very  similar  to  this,  which  we  construed  at  last  term,  (5 
Sneed,  127,)  as  we  now  do  this. 

Perhaps  the  only  difference  is,  that  there  the  estate 
given  was  general,  dependant  upon  the  contingency  of 
dying  without  heirs  of  the  body,  and  here  it  was  for 
^  life "  in  terms.  Can  this  make  any  difference  in  the 
construction?  We  think  not;  and  so  are  the  authorities. 
2  Bro.  Ch.  B.,  448 ;  2  Powel  on  Dev.,  602 ;  22  Law 
Lib.,  821.  This  is  contrary  to  some  of  the  old  case^, 
but  is  now  well  settled.  So  the  life  estate  expressly 
given,  was  enlarged  into  a  fee,  upon  the  birth  of  a 
child. 

So  our  opinion  is,  that  the  Chancellor  was  right  in 
holding,  that  upon  the  marriage  of  Richard  Hancock  in 
1809,  with  the  widow,  Mary  Cooper,  and  the  birth  of 
children,  he  became  absolute  owner  of  the  slave  Celia 
and  her  increase,  and  could  dispose  of  them  by  ad- 
vancement or  otherwise,  as  he  chose.  And  it  must  fol- 
low, that  a  gift  to  the  complainants  after  they  married, 
unexplained)  would  be  an  advancement;  and  only  to  be 
accounted  for  by  them,  in  the  distribution  of  his  estate 
after  his  death,  at  their  value  when  advanced.  Such 
was  the  decree  of  the  Chancellor,  with  the  necessary 
account,  upon  that  basis.  To  reach  these  results,  it  was 
necessary  to  make  void  and  set  aside  a  division  of  the 
property  made  by  the  parties  at  the  instance  of  the 
father,  a  day  or  two  before  his  death;  and  a  bond 
signed  by  them  all   at  that    time,   in    which    the    slaves 
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given  to  oomplainants  had  been  accounted  for  by  them 
at  their  increased  value. 

This  raises  the  next  and  most  difficult  question. 

It  seems  that  on  the  marriage  of  complainants^  some 
twenty-five  or  thirty  years  before,  Jenny,  a  child  of 
Gelia,  with  her  child  Minta,  were  placed  in  their  hands 
by  Richard  Hancock,  and  were  by  them  retained  and 
claimed  as  their  own,  down  to  this  division.  That  they 
had  increased  to  seven ;  that  four  of  them  had  been  sold, 
and  the  other  three  still  -retained.  A  short  time 
before  the  death  of  the  old  man,  a  difficulty  seems  to 
have  sprung  up  among  the  children,  as  to  their  rights 
in  relation  to  the  descendants  of  Gelia — ^whether  they 
were  entitled  in  remainder,  after  the  death  of  their 
mother  in  1858,  under  the  will  of  her  father,  before  set 
forth  and  construed;  in  which  event  the  complainants 
would  be  bound  to  return  or  account  for  those  held  or 
disposed  of  by  them,  at  their  value  at  the  end  of  the 
life  estate ;  or  if  there  was  no  remainder  then,  their  title 
by  gift  was  good  as  an  advancement,  and  they  would 
only  be  bound  to  account  for  the  value  at  the  time 
received,  which  is  proved  to  have  been  only  five  or  six 
hundred  dollars. 

Their  father  was  very  anxious  to  have  the  matter  set* 
tied  before  he  died,  and  that  there  should  be  no  contention 
among  his  children  after  his  death.  Steps  were  taken 
to  bring  the  parties  together  at  his  house,  two  or  three 
days  before  his  death,  to  settle  the  matter.  It  appears 
from  the  proof,  that  the  old  man  was  not  exactly  cer- 
tain as  to  the  nature  of  his  title.  He  most  generally 
acted  and  talked  in  relation  to  these  slaves,  as  if  they 
were  his  own,  absolutely,  both  before  and  since  the  death 
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of  his  wife;  and  at  other  times,  said  they  were  his  only 
for  the  life  of  his  wife,  and  after  that,  belonged  to  the 
children.  Her  conversations  were  to  the  same  effect,  and 
such  seems  to  hare  been  the  case  among  the  children. 
And  it  was  certainly  a  question  about  which  they 
might  honestly  differ,  and  upon  which  their  opinions 
would  be  apt  to,  and  did  fluctuate. 

Four  or  five  of  the  neighbors  were  requested  to  at- 
tend on  the  day  designated,  and  make  an  equal  divi- 
■ion  of  all  the  slaves  descended  from  Celia,  including 
those  that  complainants  had  sold,  and  still  held.  The 
referees  refused  to  act,  until  the  parties  agreed  on  some 
principle  on  which  it  was  to  be  done.  The  difficulty 
seemed  to  be  in  reference  to  the  slaves  of  complainants; 
how  they  should  be  accounted  for.  If  at  the  value  of 
the  two  when  received,  they  would  be  entitled  to  a  share 
in  the  fifteen  on  hand;  but  if  for  their  value  at  that 
time,  they  would  be  entitled  to  no  more ;  but  the  fifteen 
would  go  to  defendants.  The  dissatisfaction  of  complain- 
ants appeared  to  be  on  «tbe  ground,  mainly,  that  as  they 
had  raised  the  slaves,  the  benefit  of  their  increased 
number  and  value  ought  not  to  inure  to  the  brothers. 
The  consideration,  on  the  other  side,  was,  that  they  had 
enjoyed  their  labor  and  services  for  a  long  period,  and 
had  sold  four  of  them,  and  had  the  advantage  of  the 
proceeds.  The  complainants,  however,  brought  their  slaves 
forward,  and  finally  acquiesced  in  the  arrangement  by 
which  they  were  to  keep  the  slaves  they  had,  and  get 
another,  named  Clark;  and  the  fifteen  remaining  on  hand, 
were  to  be  equally  divided  between  the  brothers.  This 
was  about  equal,  or  at  least  there  is  no  complaint  of 
it  on  that  ground.     This  agreement  was  reported  to  the 
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referees,  and  their  services  were  dispensed  with.  The 
old  man,  on  being  informed  of  what  had  been  done, 
was  rejoiced  at  it,  and  proceeded  to  close  up  all  his 
business  upon  that  basis.  He  divided  out  his  cash  notes 
equally,  between  his  sons  and  complainants,  being  ^8000 
each,  after  setting  apart  $1,000  for  the  widow.  These 
were  delivered  over  to  the  parties,  and  complainants 
went  home  with  tkeir  notes  and  slaves.  He  also  deeded 
his  remaining  lands  to  his  sons,  and  died  the  next  day. 
The  fifteen  slaves  were  not  removed  on  the  day  of  the 
division,  but  remained  upon  the  place.  No  writing  was 
executed  upon  the  division. 

These  facts  cannot  affect  the  question.  The  title  was 
then  in  Hancock,  the  father,  and  he  sanctioned  and 
ratified  the  division,  and  by  that  relinquished  his  title 
to  the  parties,  respectively,  before  his  death;  nor  does 
his  personal  representative  take  exceptions,  or  claim  any 
of  the  slaves  as  the  property  of  the  estate.  It  is  not 
for  the  complainants  to  make  objections  on  that  ground, 
because  they  took  and  held  possession  of  the  share  al- 
lotted to  them,  both  as  to  slaves  and  notes.  No  right 
had  descended  to  any  of  them  at  that  time,  as 
the  owner  still  lived.  But  the  possession  may  be  re- 
garded as  parsing  on  that  day,  as  the  parties,  and  the 
slaves  were  ail  present,  and  the  fact  that  they  were 
not  removed  before  the  death,  can  make  no  difference, 
60  far  as  the  complainants  are  concerned.  If  the  ad- 
ministrator could  possibly  make  this  question,  which  we 
do  not  concede,  yet,  certainly,  they  cannot.  For  the 
same,  and  other  reasons,  the  want  of  a  written  convey- 
ance from  the   old    man  does    not    invalidate   the  agree- 
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menty  and  pre?ent  the  passage  of    the  title    to   the  par- 
ties, under  the  circomstances. 

Something  is  said  in  argmnent  about  the  invalidity 
of  the  consent  or  waiver  of  her  rights  by  complainant, 
Alaminta,  on  account  of  her  coverture.  She  had  no  rights 
to  waive;  none  had  vested  in  her  by  the  death  of  her 
father  at  that  time,  in  the  fifteen  slaves,  nor  had  she 
any  in  the  others  claimed  as  an  advancement;  for  to 
tiiem  the  marital  right  of  her  husband  had  attached. 
And  even  after  the  death,  the  right  she  would  have  by 
descent,  in  personalty,  would  be  under  the  husband's 
control,  subject  only  to  the  wife's  equitable  claim  to  a 
settlement  until  possession  had  been  obtained,  or  the 
right  legally  disposed  of  by  him.  But  in  this  case,  no 
rights  existed  in  any  of  them  to  the  fifteen  slaves,  and 
none  could  or  did  pass  from  one  of  them  to  the  other, 
but  only  from  the  owner..  It  does  not  change  the  nature 
of  the  transaction,  that  he  called  them,  or  others  into 
consultation,  and  chose  to  conform  his  action  to  their 
agreement,  among  themselves. 

There  is  no  doubt  but  that  complainants,  as  well  as 
defendants,  acted  upon  the  idea,  that  by  the  will  they 
were  entitled  to  the  remainder  in  the  slaves,  and  that 
it  was  what  they  called  entailed  property.  There  can  be 
no  doubt  either,  but  that  such  was  honestly  the  opinion 
of  all  concerned,  at  that  time.  It  is  very  likely  also, 
that  complainants  would  not  have  agreed  to  the  arrange- 
ment they  did,  if  they  had  not  believed  the  law  would 
compel  them  to  do  so.  But  there  is  just  as  little  doubt 
that  equity  and  equality  has  prevailed  over  their  strict 
legal  right,  and  this  was  ardently  desired  by  their  father. 
ffe  certainly  had    the    unquestionable  power,  by  gift  or 
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will,  to  have  produced  preoiselj  the  same  reeult,  and  we 
cannot  tell  but  that  he  would  hare  done  8o,  if  the  parr 
ties  themselves  had  not  agreed  to  it,  on  that  day.  By  the 
arrangement,  the  complainants  have  only  been  deprived  of 
a  legal  advantage  they  poasessed,  and  might  have  re* 
tained,  provided  the  old  man  had  not  taken  the  matter 
into  his  own  hands^  in  case  they  had  refused,  and  carried 
out  his  desire  for  equality  by  the  exercise  of  his  un* 
doubted  power  of  disposition,  by  giving  the  fifteen  slaves 
to  his  sons,  to  make  them  equal  with  his  daughter  in  the 
whole  of  the  slaves  in  question. 

On  the  12th  of  July,  1855,  when  the  four  neighbors 
met,  as  before  stated,  for  the  purpose  of  making  the 
division  of  the  slaves,  a  writing  was  drawn  up  by  one 
of  them,  Joseph  Clark,  binding  all  parties  to  stand  to 
their  action  in  the  matter,  under  a  penalty  of  $8,000. 

This  article  was  signed  by  all  the  parties,  and  by  it 
they  agreed  that  they  should  value,  and  equally  divide 
i;;to  three  parts,  all  the  slaves,  that  is,  the  fifteen  on 
hand,  and  those  then  held,  or  which  had  been  sold  by 
the  complainants.  As  before  stated,  these  men  did  not 
perform  the  duty  assigned  them,  but  the  parties  agreed 
upon  the  division  themselves,  and  reported  to  them  on 
the  second  day,  18th  of  July,  that  they  had  been  able 
to  come  to  an  agreement  among  themselves,  and  with 
that  they  were  all  satisfied,  and  the  referees  thereby 
relieved  from  the  duties  imposed  upon  them  in  the 
writing. 

Under  all  these  circumstances,  should  a .  Court  of 
Equity  restore  the  complainants  to  their  legal  advantage, 
on  the  question  of  advancement,  and  interfere  with  the 
solemn   agreement  of  the   parties,   by   which  equality  and 
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justice  were  prodnced?  We  think  not.  It  was  a  family 
settlement,  in  which  the  father,  the  children,  and  their 
select  neighbors  joined  in  consultation,  and  deliberately 
agreed  npon  terms  of  adjustment.  The  complainants  took 
the  benefit  of  three  thousand  dollars  and  an  additional 
slave  ufider  it,  and  should  not  now  be  heard  to  com- 
plain. It  was  a  doubtful  question  of  construction  upon 
a  will,  and  it  was  not  improper  to  settle  it  by  agree- 
ment and  compromise,  as  a  case  of  uncertainty,  about 
which  honest  differences  of  opinion  existed.  There  was 
no  unfair  advantage  taken,  or  imposition  practiced.  If 
the  complainants  were  mistaken  as  to  their  strict  rights,  it 
was  a  mistake  of  law  on  a  question  of  very  doubtful 
solution.  If  thqr  aeted  upon  their  own  judgment,  or  the 
reported  opinioB  of  others,  without  fraud  or  misrepresen- 
tation, as  we  think  they  did,  they  must  abide  by  their 
contract  and  agreement.  There  is  nothing  in  the  case  to 
move  a  court  of  conscience  to  relieve  them.  This  view 
avoids  the  necessity  of  noticing  many  other  questions 
made  on  argument,  and  sets  aside  the  account,  with  the 
exceptions. 

The  decree  irill  be  reversed  upon  this  ground,  the 
adjustment  of  their  rights  made  on  the  18th  of  July, 
1855,  will  stand;  and  the  account  taken,  and  the  estate 
filially  settled  on  that  basis. 
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B.  J.  Thompson  v.  Joshua  Jones* 


Deed.  Delivery  of.  As  to  whether  there  has  heen  a  delivery  of  a  deed, 
is  a  question  for  the  jury,  open  to  parol  evidence,  and  may  be  inferred 
from  circumstances.  The  execution  of  a  deed,  and  procuring  it  to  be 
registered,  is  not  conclusive  evidence  of  delivery ;  but  it  is  pntna 
facie  evidence  of  the  fact,  and  is  suflScient  to  throw  the  omis  upon 
the  bargainor  of  proving  that  he  did  not  intend  it  as  a  final  delivery ; 
but  it  was  his  purpose  still  to  hold  it  in  hia  power,  and  not  then  to 
take  effect. 


FROM   FRANKLIN. 


This  cause  was  tried  at  the  November  Term,  1858, 
Marchbanks,  J.,  presiding.  There  were  verdict  and 
jndgment  for  the  defendant.      The   plaintiff  appealed. 

HiGKBRSON,  Estill,  and  Turnbt,  for  the  plaintiff. 

COLYAR,  for  the  defendant. 

Oaruth£RS,  J.,  delivered  the  opinion  of  the  Ooort. 

This  is  an  action  of  replevin,  brought  by  Thompson 
to  recover  the  possession  of  a  slave  named  George, 
which  he  claims  as  hirer,  for  the  year  1857,  against  the 
defendant,  Jones,  who  sets  up  title  in  himself,  and 
denies  the  claim  of  the  plaintiff.  The  action  failed,  and 
the  case  is  here  by  appeal  in  error. 

Mary  Cunningham  was  the  owner  of  the  slave,  and 
by  a  deed  of  gift,  dated  the  6th  of  October,  1856,  con- 
veyed him   to  Joshua  Jones,   and   his  wife   Delilah. 
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The  main  question  argued  is  as  to  the  delivery  of 
the  deed,  and  this  is  made  the  controlling  point  in  the 
case.  If  there  was  a  delivery,  the  title  thereupon 
passed  to  Jones  and  wife,  and  the  contract  of  hiring, 
made  with  Mrs.  Cunningham,  after  that  time,  would  con- 
fer no  right  upon  the  plaintiff,  and  the  possession  taken 
and  retained  during  that  year  by  the  defendant,  was 
legal  and  proper. 

The  facts,   as  to  the  delivery,  are  these: 

At  the  request  of  the  old  lady,  R.  B.  Roberts  wrote 
the  deed  of  gift,  which  she  signed  by  making  her  mark, 
and  the  same  was  attested  by  said  Roberts  and  Mrs. 
M.  E.  Shied.  She  then  gave  Roberts  the  register's 
fee  and  requested  him  to  carry  the  deed  to  the  regis- 
ter and  get  it  registered,  which  was  done  in  due  form, 
after  probate  on  the  same  day  by  both  witnesses, 
before  the  clerk.  After  this  was  done,  and  the  proper 
certificates  placed  upon  it,  Roberts  carried  it  babk  to 
her,  at  Shied's,  where  she  was  then  staying,  and  in- 
formed her  that  he  returned  it  registered;  when  she 
requested  him  to  give  it  to  Mrs.  Shied,  which  he  did. 
This  was  some  weeks  or  a  month  after  the  probate  and 
registration. 

This  is  the  substance  of  the  evidence  of  Roberts. 
He  does  not  state  that  she  gave  him  any  instructions 
what  to  do  with  the  paper  after  he  attended  to  the 
probate  and  registration  of  it;  and  so  he  returned  it  to 
her,  and  placed  it  with  Mrs.  Shied,  as  she  then  directed. 
The  donees  were  not  present,  and  lived  in  another 
oouiity.  After  all  this  was  done,  the  contract  of  hiring 
was  made    by   Mrs.   C,   or  Mr.  Shied,   at  her  direction. 

The    Court,    in  charging    the  jury,  makes    the    case 
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turn  entirely  upon  the  question  of  deliyerj,  and  instructs 
them  very  fully  upon  the  law  on  that  subject,  carefully 
observing  the  line  of  demarkation  between  the  law  and 
the  fiicts  of  the  case. 

It  is  not  controvertedy  and  is  every  where  held,  that 
delivery  is  necessary  to  a  deed.  4  Kent,  454.  It  may 
be  by  express  words,  or  the  acts  of  the  party.  If  the 
parties  evince,  by  what  is  done,  in  any  clear  and  ua* 
equivocal  miEinner,  the  intention  of  delivering  the  deed, 
it  is  sufficient.  Addison  on  Con.,  7.  Delivery  is  a 
question  for  the  jury,  open  to  parol  evidence,  and  may 
be  inferred  from  circumstances.      lb.,  notes. 

Whether  the  mere  execution  and  delivery  to  the 
register,  for  registration,  will  amount  to  a  delivery,  is  a 
question  on  which  there  is  some  conflict.  In  MeStoen 
V.  TVoo^tj  1  Bneed,  191,  it  was  held  that  the  mere 
"delivery  to  the  register  for  registry"  was  not  a  de» 
livery  of  itself;  but  if  the  grantor  directed  it  to  be 
**  recorded,  or  subsequently  .assented  to  it,"  that  woidd 
be  equivalent  to  actual  delivery. 

The  Court  stated  to  thd  jury  the  facts  that  were 
proved  in  this  case,  as  they  are  above  set  forth,  and 
charged  that  they  amounted  to  a  prima  facts  case  of  a 
valid  delivery  and  acceptance,  and  would  pass  the  title, 
unless  rebutted  by  proof  that  such  was  not  the  inten* 
tion.     That  is  a  coirect  statement  of  the  law. 

The  execution  of  the  deed,  and  procuring  its  regia* 
tration,  would  not  be  conclusive  of  delivery;  but  it  would 
devolve  upon  the  other  side  the  necessity  of  proving 
that  she  did  not  intend  it  as  a  &ial  delivery,  but  Aat 
it  was  her  purpose  still    to  hold    it  in  her  own  powev. 
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and  that  it  should  not  take  effect  while  she  lived,  or 
only  upon   some  condition  or  contingency. 

In  this  case,  however,  the  proof  shows  that  the  gift 
was  a  settled  purpose  with  her;  that  she  referred  to  it 
afterwards  as  a  binding  and  complete  transfer  of  the 
title,  with  other  facts,  showing  that  she  regarded  the 
act  as  consummated  and  final. 

The  jury  very  properly  found,  from  all  the  facts, 
that  the  deed  was  delivered,  the  title  of  defendant  com- 
plete, and  the  plaintiff  had  no  right,  under  the  unau- 
thorized contract  of  hiring  made  by  the  agent  of  the 
donor,  after  she  had  divested  herself  of  the  title. 

Let  the  judgment  be  affirmed. 


John  P.  Hbfnbr  v.  Lbwis  Mbtoalf. 

F&AUDT7LENT  CoKYKTAKCEs.  What  meant  by  the  words  hinder  and  delay 
creditors.  The  words  ''hinder  and  delay"  are  to  he  taken  in  their 
legal  or  technical,  and  not  their  literal  sense.  The  statute  refers  only 
to  an  improper  or  illegal  hindrance  and  delay ;  not  to  such  as  is  rea- 
sonable and  fair  in  the  exercise  of  the  well  established  right  to  prefer 
creditors.  Hence,  a  conveyance  made  to  prevent  creditors  from  sac- 
rificing the  property  of  the  debtor,  by  a  sale;  or  to  prevent  a  race  of 
diligence  among  his  creditors  for  his  property,  by  appropriating  it  to- 
prefisrred  creditors,  is  not  within  the  statute,  and  is  valid. 


FROM  FRAMELIK. 


At  the   July  Term,  1858,  Marohbanks,   J.,    rendered 
judgment  for  the  plaintiff,  on   the  agreed    case.     The  de- 
fendant appealed. 
87 
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C0LTAR9  for  the  plaintiff  in  error* 

TuBNBT  and  Estill,  for  the  defendant  in  error. 

Garuthers,  J.y  delivered  the  opinion  of  the  Conrt. 

A.  Jordan,  on  the  23d  of  December,  1857,  being 
largely  indebted,  and  having  on  hands,  as  a  merchant, 
a  8tock  of  goods  of  the  valae  of  upwards  of  five  thou* 
sand  dollars,  made  an  assignment  of  the  same,  on  that 
day,  to  Lewis  Metcalf,  as  trustee,  for  the  benefit  of 
specified  creditors.  The  defendant,  as  a  eonstable,  held 
sundry  executions,  issued  by  justices  of  the  peace,  against 
Jordan ;  some  on  judgments  rendered  before,  and  others 
after  the  date  of  the  deed  of  trust,  amounting,  in  the 
aggregate,  perhaps,  to  the  full  value  of  the  goods. 
Many  of  these,  if  not  all,  are  embraced  in  the  deed; 
but  •  there  is  a  discrimination  against  some  or  all  of 
those  who  had  sued,  in  case  of  a  deficiency.  The  trust 
was  to  be  closed  during  the  next  year,  and  the  goods 
to  be  sold  for  cash,  by  Jordan  as  agent  of  the  trustee, 
or  otherwise,  for  the  purposes  of  the   trust. 

Upon  the  validity  of  this  deed  a  dispute  arose  be- 
tween the  ojQScer  and  the  trustee^  and  an  agreed  case 
was  made  up  by  them,  under  the  statute  on  that  sub- 
ject, and  submitted  to  the  Circuit  Court.  The  deiHsion 
was  in  favor  of  the  deed. 

The  argument  here,  in  favor  of  reversal,  is  based 
upon   this   statement  in   the   case  agreed: 

'^  It  is  agreed  that  the  object  of   making  said    deed 
of  trust  was  to  prevent  suoh  of  Us  creditors,  who 
about    to    sue,   or  might    sue    said    Jordan,  from 
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ficing  hia  goods  by  sale,  when  he  desired  that  his  goods 
ihould  not  be  left  to  a  race  of  diligence  among  or 
between  his  creditors;  but  he  desired  that  he  should 
have  the  opportunity,  through  his  trustee,  of  selling  the 
goods,  as  provided  in  said  deed,  and  of  distributing  the 
funds  rateably,   as  therein  provided." 

There  is  nothing  in  the  deed  itself,  no  defect  in  its 
provisions  upon  its  face,  which  are  assailed  in  the  ar- 
gument. As  no  question  is  made  upon  that,  its  pro- 
visions need  not  be  noticed.  There  is  no  doubt  about 
the  debts  set  forth  being  real,  or  that  there  is  an 
excess  of  property,  or  any  other  of  the  common  badges 
of  fraud,  palpable  in  the  deed. 

But  the  objects  and  purposes  of  it,  as  admitted  in 
the  agreement,  are  the  grounds  of  attack.  It  is  in- 
sisted, that  to  make  an  assignment  to  prevent  the  ^^sae^ 
rificing  of  hu  goodi  by  sale"  to  be  made  by  his  cred- 
itors, or  to  protect  them  from  a  ^^raee  of  diligenee 
among  his  creditors^*'  is  equivalent  to  the  words  of  the 
statute  of  frauds,"  '^ made  to  hinder  and  delay  creditors" 
We  are  referred  to  Burrell  on  Assignments,  891,  and 
some  reported  cases  cited  by  him  in  a  note,  to  sustain 
this  position.  The  statutes  of  frauds  of  the  different 
States,  as  well  as  their  insolvent  laws,  are  so  dissimilar 
in  their  provisions  that  we  are  not  able  to  determine 
what  weight  should  be  given  to  their  decisions  on  those 
subjects  in  a  controversy  under  our  laws. 

The  words  "hinder  and  delay"  are  to  be  taken  in 
their  legal  or  technical,  and  not  their  literal  sense,  or 
no  deed  could  stand  where  all  the  creditors  were  not 
provided  for.  If  this  were  otherwise,  the  right  to 
prefer  one    creditor  to    another,  where    a    debtor  cannot 
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pay  all,  Tfould  be  defeated.  But  *^a  debtor  may  prefer 
one  creditor,  and  secure  his  debt,  though  others  may 
suffer  loss."  8  Ter.,  184.  He  may,  at  any  time  before 
a  lien  has  been  obtained  upon  his  property  by  judg- 
ment in  Court  or  levy,  appropriate  it  by  bona  fide  sale 
or  assignment  to  the  payment  or  security  of  other 
creditors.  This  will  not  fail,  because  a  reasonable  "delay" 
is  taken  to  sell  and  apply.  He  may  thus  interpose 
obstacles  in  the  way  of  others;  that  is,  "hinder"  them, 
as  well  as  *•  delay  them."  The  statute  only  refers  to 
an  improper  or  illegal  hinderance  and  delay — ^not  such 
as  IS  reasonable  and  fair  in  the  exercise  of  the  well 
established  right  to   prefer  creditors. 

If  it  appeared  from  his  own  acknowledgment,  or 
otherwise,  that  his  object  was  to  defeat  certain  creditors 
entirely,  in  the  collection  of  their  debts,  though  in  suit, 
by  the  assignment  of  all  his  property  for  the  payment 
of  other  creditors,  what  would  that  be  more  than  what 
is  implied  in  all  assignments.  That  is  the  object  always, 
where  all  cannot  be  paid.  There  is  no  other  reason 
for  allowing  him  to  elect  who  he  will  pay — ^that  is  the 
essence  and  reason  of  the  rule.  If  he  had  said,  then^ 
that  his  object  was  to  defeat  one  set  of  creditors 
entirely,  by  applying  all  his  property  to  others,  it 
would  not  have  made  it  fraudulent,  much  less  to  prevent 
the  latter  from  "sacrificing  his  property."  If  his  pur- 
pose was  to  prevent  a  "race  of  diligence  among  hi» 
creditors "  at  law  for  his  property,  by  appropriating  it 
to  preferred  creditors,  this  would  not  be  fraudulent, 
because  it  was  just  what  he  had  a  right  to  do.  The 
rule  contended  for  would  compel  him  to  surrender  this 
long    established    right    to    choose    among    his    creditors. 
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where  some  had  sued  and  others  not.  It  would  not  be 
controverted  that  a  debtor  might,  at  any  time  before  a 
judgment  and  levy,  except  where  the  judgment  would 
create  a  lien,  confess  a  judgment  to  another  and  sur- 
render his  property  in  satisfaction,  so  as  to  defeat  the 
first  suit.  An  assignment  to  pay  debts  is  of  equal  force, 
and,  where  there  is  no  fraud,  will  defeat  those  who 
have  been  more  vigilant  in  suing. 

The  suing  creditors  are  striving,  in  a  legal  way,  to 
make  their  debts  to  the  exclusion  of  others,  and  have 
no  right  to  complain  if  they  are  superseded  by  another 
legal  mode  of  obtaining  satisfaction — outrun,  in  the 
^^race  of  diligence,"  by  a  different  road.  It  is  only  a 
fair  contest  between  creditors,  by  different  legal  means, 
to  secure  themselves.  Perhaps  a  pro  rata  distribution 
of  the  property  would  be  the  most  equitable;  but  that 
is  not  our  system,  and  other  rules  must  prevail.  Here 
the  contest  between  the  two  sets  of  creditors  is,  which 
shall  have  all  to  the  exclusion  of  the  others;  not  for 
equitable  distribution.  They  are  equally  meritorious, 
and  the  strongest  legal  right  must   prevail. 

The  judgment  of  the  Circuit  Court  upon  the  agreed 
case  was  right,  and  will  be  affirmed. 
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Principal  and  Agent.  Evidence.  DeclaraUona  of  the  apent  The 
acts  and  declarations  of  an  agent,  during^  the  oontinuance  of  tbc 
agency,  in  the  lawful  prosecution  of  the  business  of  the  principal,  re- 
specting the  matter  in  litigation,  are  admissible  in  evidence  to  bind 
the  principal. 


PROM   GRUNDY. 


This  cause  was  heard  at  the  September  Teim,  1858, 
Marchbanes,  J.,  presidiDg.  There  were  yerdict  and  judg- 
ment for  the  plaintiff.     The  defendant  appealed. 

B.  J.  Meigs,  for  the  plaintiff  in  error. 

A.  S.  CoLYAR,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

There  is  no  error  in  this  judgment. 

Backus  was  the  general  agent  of  this  company  in  the 
construction  of  its  road,  and  the  transaction  of  its  busi- 
ness ;  and  what  he  done  or  said,  during  the  continuance 
of  that  agency,  in  the  lawful  prosecution  of  the  business 
of  the  company,  respecting  the  subject  matter  of  this 
suit,  was  admissible  in  evidence  to  bind  the  company.  In- 
deed, there  can  be  no  other  way  of  reaching  a  corpora- 
tion, save  through  the  acts  and  declarations  of  its  agents. 
1  Greenl.   £v.,  §§  118  and  114. 
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It  is  next  assigned  for  error,  that  the  Circuit  Court 
permitted  the  evidence  of  James  Rjon  and  E.  L.  Best 
to  go  to  the  jury,  they  being  alleged  to  be  incompe- 
tent as  witnesses.  No  grounds  are  set  forth  in  the 
brief,  showing  us  how  they  are  incompetent;  and  we 
have  been  unable  to  find  any  reason  for  excluding  their 
testimony.  Ryon  appears  to  have  been  the  agent  of 
this  company  to  borrow  of  the  plaintiff  the  money  for 
which  the  suit  was  brought.     1  Greenl.   Er.,  §  416. 

Judgment  affirmed. 


Georoe  p.  Gassawat  et  al  v.  Samuel  IIopkinb  et  at. 


1.  DowsR.  In  slaves.  Law  of  Kentucky.  By  the  law  of  Kentucky, 
slaves  are  placed,  as  to  the  widow's  dower,  upon  the  same  footing  as 
realty  ;  and  she  is  entitled  to  one-third  of  the  slaves  during  her  life, 
with  remainder  to  the  heirs  at  law  of  the  deceased  hushand. 

2.  Samb  Same.  Saine.  Forfeiiure  of^  by  removal.  If  the  second 
husband  of  a  widow  endowed  of  slaves  belonging  to  the  estate  of  her 
previous  husband,  remove  the  slaves  beyond  the  limits  of  Kentucky, 
he  forfeits  his  right  to  them  ;  and  the  remainderman  may  possess  and 
enjoy  all  the  estate  which  such  husband  holdeth  in  right  of  his 
wife's  dower,  for  and  during  the  life  of  said  husband.  This  forfeiture 
dues  not  accrue  upon  a  sale  by  the  husband  in  the  State,  nor  upon  the 
removal  of  the  slaves,  by  the  purchaser,  from  the  State. 

8.  Statutk  of  XiiMiTATiOMs.  By  what  law  regulated.  Bach  State  has 
the  right  to  settle  the  time  within  which  suits  must  be  brought,  or 
may  be  litigated  in  its  own  Courts.  Hence,  the  law  of  the  State 
where  a  suit  is  instituted,  without  regard  to  where  the  cause  of  action 
originated,  governs,  as  to  defences  upon  prescription,  or  limitation 
of  actions. 

4.  Same.  When  it  begins  io  run  against  a  iiile  in  remainder  to  slaves 
held  09  dower  under  the  law  of  Kentucky.    Though  the  hnsbaod  may 
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forfeit  his  interest  in  slaves  of  which  his  wife  is  endowed  by  the  iaw 
of  Kentucky,  the  wife  way  reclaim  such  interest  if  she  survive  her 
husband.  The  remainderman,  however,  is  not  bound  to  urge  the  for- 
feiture,  and  in  that  event,  time  will  not  commence  to  run,  to  the  pr^- 
udice  of  his  right,  until  the  life  estate  terminates. 


FROM   LINCOLN. 


This  cause  was  heard  at  the  August  Teim,  1858, 
before  Chancellor  Bidlet,  who  pronounced  a  decree  for 
the   defendants.     The  complainants  appealed. 

John  M.  Bright,  for  the  complainants,  said: 

1st.  The  forfeiture  applies  only  to  the  slaves  "he 
holds.*'  See  1  Monroe's  and  Harlan's  Ky.  Dig.,  518,  sec. 
5 ;  Gales*  heirs  y.  Miller^  citing  8  Monroe,  417 ;  hence, 
if  he  had  previously  removed  and  sold  one,  it  would 
not  apply  to   him. 

2d.  The  slaves  that  may  have  been  sold  before  the 
act  of  forfeiture,  are  not  forfeited  and  lost  to  the  pur- 
chaser; consequently,  the  remainderman  would  have  no 
right  of  action  until  the  termination  of  the  life  estate. 
See  same  Dig.,  p.  518,   §  6;   citing  8  Monroe,   419. 

3d.  The  purchaser  of  slaves  held  in  dower,  may  re- 
move them  out  of  the  State,  and  not  incur  a  forfeiture 
of  either  the  slaves  removed,  or  those  retained  by  him  in 
the  State.  Hence,  complainants  had  no  right  to  sue  de- 
fendants, even  though  the  slave  was  sold  out  of  the 
State.     Same   Dig.,  p.  518,  §  7;  citing  same,  p.  420* 

4th.  The  statute  of  forfeiture  "applies  only  to  the 
widow,  and  her  husband."     Hence,  the  defendants  cannot 
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interpose  the  act  of  forfeitare  as  a  defence,  which  has 
no  reference  to  him,  only  to  give  him  the  full  benefit 
of  the  life  estate,  and  it  is  all  it  gives,  and  it  is  no 
ground  of  complaint  Same  Dig.,  p.  518,  §  8;  citing 
same,  420. 

Then  in  any  and  every  aspect  of  the  case,  I  insist 
that  the  complainants  are  entitled  to  a  decree  for  the 
slaves. 


Kebcheval,  for  the  defendants,  argued: 

Ab  to  the  statute  of  limitations: 

1st.  By  the  act  of  1798,  sec.  28,  of  the  Kentucky 
Statute,  negroes  are  taken  and  adjudged  to  be  real 
estate,  and  descend  to  the  wives  and  widows,  as  real 
estate  descends.  See  Vol.  2d  of  Ey.  Statutes,  p.  1476, 
sec.   28. 

2d.  By  the  act  of  1796,  sec.  2,  page  562-8,  vol.  1, 
same  shall   descend  to  a  man's  children  if  he  have  any. 

8d.  By  the  act  of  1797,  sec.  28,  vol.  1,  page  660, 
the  wife  is  entitled  to  the  uee  of  one-third  of  the  ne- 
groes of  her  intestate  husband,   for  her  life. 

Then  it  is  clear,  upon  the  death  of  an  intestate 
father  and  husband,  the  legal  title  to  his  slaves  de- 
scends  to  his  children,  with  the  wife's  right  to  the  u$e 
of  one-third  of  them  during  her  life. 

4th.  By  the  act  of  1797,  sec.  25,  page  1545,  vol.  2, 
if  any  widow  shall  remove,  or  voluntarily  permit  to  be 
removed    out    of    the   Commonwealth,   any   dower    slaves, 
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without  the  consent  of  those  in  remainder,  snoh  widow 
shall  forfeit  such  slaves  to  those  in  reversion. 

And  by  26th  section  of  the  last  act,  page  1545,  if 
such  widow  should  marry,  and  her  hnsband  should  remove, 
or  voluntarily  permit  to  be  removed,  such  slaves,  he 
shall  forfeit  his  interest  in  them,  and  it  shall  be 
lawful  for  those  in  reversion,  *'^to  enter  into  and 
poisess  and  enjoy^  all  the  estate  he  has  in  and  to  such 
slaves."  This  is  so,  whether  the  remaindermen  are 
minors  or  not.  See  Q-alee'  heirs  v.  MUler,  8  Monroe, 
418. 

5th.  All  the  right  which  a  widow  acquires  to  any 
of  the  slaves  of  her  intestate  husband,  is  a  use  during 
her  life;  and  upon  her  second  marriage,  all  that  right 
is  vested  in  her  second  husband.  See  the  case  of  Saw- 
kins  V.  Oraig  and  wife,  6  Mun.  R.,  256,  and  St/kes 
and  wife  v.  White,  7  J.  J.  Marsh.  R.,  134.  These 
cases  are  referred  to  on  pages  1777-^,  and  note,  in  the 
Kentucky  Statutes. 

Then  upon  the  voluntary  removal  of  such  slaves,  die 
right  he  has  is  forfeited,  the  reversioners  have  a  right 
to  enter  upon  and  possess  said  right.    8    Monroe,  418. 

But  we  have  seen  that  the  children  have  the  legal 
estate  in  the  slaves,  and  the  mother  and  wife,  and  her 
second  husband,  only  have  the  use  of  such  slaves  during 
the  life  of  the  widow,  then,  upon  the  voluntary  remov- 
al of  such  slaves,  the  reversioner,  has  not  only  the 
legal  title,  but  he  has  also  the  right  to  enter  into  the 
possession  of  such  slaves,  and  his  title  thereby  becomes 
absolute  and  complete. 

And  if  then  there  is  any  adverse  holding  to  their 
title,  the  statute  would  begin  to  run,  and    he    or    they 
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would  liave  a  right  of  action.  See  Stevens  ▼.  Bemary 
9  Hum.,  550;  Friee  and  wife  v.  Smith,  decided  by 
thiB  Court  term  before  the  last,  at  Nashville. 

And  having  begun  to  nm,  it  will  eontinue,  whether 
the  remaindermen  are  minors  or  not.  The  complain- 
ants were  all  in  e$sej  and  were  unmarried,  when  Lucy 
was  removed,  if  at  all,  and  said  negro  has  been  held 
adversely  f^nr  forty  years. 

6th.  But  it  is  contended  for  the  complainants,  that 
this  life  estate  or  use  in  dower  slaves  may  be  sold  in 
Kentucky,  and  by  the  purehaeer  removed  beyond  t^e 
State  without  working  a  forfeiture  of  that  dower  in- 
terest. 

For  argument  sake,  grant  this:  Yet,  if  the  husband 
of  a  doweress  remove  said  slaves,  or  voluntarily  permit  it 
to  be  done,  the  dower  interest  is  forfeited.  See  Monroe 
and  Harlan's  Dig.  of  Ky  R.,  p.  518,   sec.  5. 

7th.  That  the  husband  himself  removed  said  slave, 
gee  the  deposition  of  George  Galloway,  taken  in  Feb- 
ruary, 1858,  in  which  he  says:  ^I  know  my  brother 
took  said  Lucy,  as  the  agent  of  Gassaway,  out  of  Ken- 
tucky," &c.,  &c. 

8th.  But  it  is  said  by  complainants  here,  in  argu- 
ment, that  by  the  decinons  in  Kentucky  upon  their 
statutes,  the  reversiomer  is  not  bound  to  sue  to  save  l^e 
statute  of  limitations,  until  the  termination  of  the  life 
estate ;  if  so,  this  is  at  war  with  all  principle  upon  this  sub- 
ject ;  f (HT  it  is  believed  to  be  a  universally  received  opinion, 
that  whenever  tiiere  is  a  cause  of  c^etion,  md  the  statute 
of  limitations  has  any  application  to  the  subject,  it  will 
begin  to  run,  in  all  cases,  from  the  time  said  cause  of  ac- 
tion accrued,  except  in  tjbe  eases  reserved  in  the  statute. 
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But  be  the  Eeutuoky  decisions  what  they  may,  they 
have  no  application  to  this  case  in  this  State.  Because 
the  statute  of  limitations  does  not  affect  the  right  to 
the  property,   but  the  remedy  to  recover. 

And  not  the  law  of  the  place  where  the  contnLct 
was  made,  or  the  right  of  action  accrued,  but  the  law 
of  the  forumy  or  where  that  right  of  action  is  attempted 
to  be  enforced,  is  to  govern  in  determining  any  par- 
ticular case. 

This  principle  is  so  well  established,  that  I  deem  it 
unnecessary  to  trouble  the  Court  with  any  authority 
upon  this  question.  And  upon  bo(h  points,  the  com- 
plainants bill  ought  to  be  dismissed. 


Caruthbbs,  J.,  delivered  the  opinion  of  the   Court. 

David  Lessenberry  died  in  Kentucky,  in  1818  or 
1819,  leaving  Lorania,  his  widow,  and  the  complainants, 
his  children  and  heirs.  Shortly  thereafter  the  widow 
intermarried  with  one  Benjamin  Gassaway.  At  the  BCay 
Term,  1820,  of  the  County  Court  of  Barren  County, 
commissioners  were  appointed  to  lay  off  and  allot  to  the 
said  Lorania,  her  dower  in  the  slaves  of  her  deceased 
husband. 

They  allotted  to  her  two  of  the  slaves,  one  named 
Allen  and  the  other  lAiey^  on  the  21st  of  August,  1820, 
and  the  si^me  went  into  the  possession  of  the  said 
Lorania  and  her  second  husband.  After  remaining  with 
them  a  year  or  two,  it  is  charged  that  the  said  Lucy 
was  sold    to  a  man    named   GhiUoway,  and    by  him    re- 
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moved  from  the  State,  and  sold  to  the  defendant,  Hop- 
kins, "some  twenty-five  or  thirty  years  ago."  One  of 
the  children  of  Lucy,  named  Keeiah,  was  sold  by  Hop- 
kins to  one  Leatherwood,  the  other  defendant.  Lorania 
and  her  husband  both  died  in  1854,  and  this  bill  was 
filed  in  March,  1855. 

The  complainants  claim  the  slaves  upon  the  ground 
that,  by  the  laws  of  Kentucky,  their  mother  only  had 
a  life   estate,   and  they  a  vested  remainder. 

The   defendants  assume  two  grounds  of  defence: 

1.  That  the  slave  Lucy,  owned  by  defendant,  Hop- 
kins, was  not  the  same  that  was  assigned  to  the  said 
Lorania,  as  dower,  in  her  husband's  estate.  This  is  a 
question  of  identity,  which  must  be  decided  by  the  proof. 
Hopkins  admits  that  he  bought  a  girl  by  that  name,  in 
1820,  not  from  Galloway,  but  Isaac  N.  Bonds.  He  says 
she  was  then  about  fourteen  years  old,  and  had  no 
children ;  but  she  died  in  1858,  leaving  ten  children, 
now  in  his  possession,  except  the  one  sold  to  Leather- 
wood. 

John  S.  Barlow,  an  old  citizen  of  Barren  county, 
proves,  that  when  he  was  a  young  man,  he  went  with 
Galloway,  with  some  five  negroes  for  sale,  to  Alabama, 
and  that  one  of  them  was  named  Lucy,  then  about 
fourteen  or  fifteen  years  old,  as  well  as  he  can  recollect; 
he  thinks  that  was  her  name,  and  he  judges  of  her 
age  from  her  appearance.  This  girl,  he  says,  Galloway 
sold  to  a  man  by  the  name  of  Bond  or  Bonds,  living 
some  seven  or  eight  miles  from  Huntsville,  in  Alabama. 
Hopkins  says,  in  his  answer,  that  he  bought  his  girl, 
Lucy,  from  Isaac  Bonds,  Madison  county,  Alabama,  in 
the  year  1820,  to    the    best  of    his    recollection."      He 
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says  he  took  no  bill  of  sale,  and  does  not  gi\e  the 
time  of  the  year.  Barlow  says  it  was  in  February  or 
March,  1820,  as  he  thinks^  but  it  may  have  been  1821. 
Neither  Hopkins  nor  Barlow  seem  to  be  certain  as  to 
the  year.  Here  is  a  striking  coincidence  aa  to  the 
name  of  the  slave,  her  age,  and  the  name  of  the  per- 
son to  whom  Galloway  sold,  and  from  whom  Hopkins 
bought,  and  the  residence  of  the  purchaser.  And  this 
shows,  also,  that  the  girl  Lucy,  owned  by  Bonds,  was 
brought  from  Kentpicky  by  Galloway,  and  it  does  not 
appear  that  Bonds  owned  any  otber  girl  slave  of  that 
name;    that  is,  there  is  no  proof  on  that  subject 

Samuel  Everett  proves  that  the  girl,  Lucy,  was  al- 
lotted as  dower,  and  that  a  short  time  after,  she  waa 
missing,  and  he  has  not  seen  her  since,  aad  was  in- 
formed she  waa  sold. 

It  is  proved  by  James  Dodd,  that  Joseph  Galloway 
bought  or  had  a  girl  upwards  of  twenty-five  or  thirty 
years  ago,  and  took  her  off  for  gale,  and  that  he 
never  knew  him  to  have  but  the  one.  He  also  statea 
what  Galloway  told  him  about  buying  this  girl  from 
Graasaway,  and  the  dispute  between  him  and  his  brothers 
in  relation  to  the  title,  and  what  he  said  about  it; 
but  that  cannot  be  looked  to,  because  it  is  hearsay, 
and  was  objected  to. 

The  deposition  of  George  Galloway  puts  the  fact 
beyond  dispute. 

One  witness  for  defendant  proves  that  he,  defendant, 
owned  Lucy  in  1818.  This  is  evidently  a  mistake  aa 
to  date,  for  the  defendant,  in  his  answer,  does  not 
pretend  thiut  |he  bought  her  from  Bonds  earlier  than 
1820. 
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There  are  some  difficulties  as  to  dates  in  the  proof 
of  BarloW)  and  other  witnesses;  but  upon  a  full  exami- 
nation of  all  the  evidence,  there  is  not  the  least  doubt 
left  upon  the  mind  as  to  the  identification  of  the  slave 
Lucy.  This  was  not  the  difficulty  with  the  Chancellor,  as 
he  expressly  places  his  decree  against  complainants  upon 
the  statute  of  limitations. 

2.  The  defendants'  solicitor  contends  that  the  right 
of  action  accrued  to  the  complainants  in  1820,  when 
the  slave  was  sold  by  the  widow,  or  her  second  hus* 
band,  and  removed  from  the  State.  It  is  not  contro- 
verted that  the  law  of  Kentucky,  as  adopted  from  her 
mother  State,- Virginia,  is,  that  slaves  are  put  upon  the 
same  footing  as  realty  as  to  the  widow's  dower.  Act 
of  1797,  2  Dig.  L.  K.,  1545.  That  is,  she  is  entitled 
to  one-third  of  the  slaves,  but  for  life  only,  with  re* 
mainder  to  the  heirs  at  law  of  the  deceased  husband. 
It  is  also  conceded  in  the  argument,  that,  unless  sane- 
tioned  by  the  heirs,  a  removal  of  them  from  the  Com- 
monwealth is  a  forfeiture  of  the  life  estate.  Sees.  25,  26. 
The  defence  on  this  point  is,  that,  at  the  date  of  the 
sale  by  Gassaway  to  Galloway,  and  removal  of  the 
slave  from  the  State  by  the  latter,  in  1820,  a  right  of 
action  accrued  to  the  complainants,  Tas  remaindermen^ 
nd,  consequently,  their  right  has  been  long  since  barred. 
That  would,  unquestionably,  be  so  if  there  was  nothing 
else  in  the  case  but  that  which  is  assumed  in  the 
proposition. 

There  is  no  question  better  settled  than  that  the 
Iww  of  the  State  where  a  suit  is  brought,  no  matter 
wjiiiere  the    cause   of   action    may   have    originated,  must 
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govern   as  to  defences  upon   prescription  or  limitation   of 
actions.      Story  on  Con.  Laws,   §§   676,  577. 

Every  nation  or  State  must  have  the  right  to  settle 
the  time  within  which  suits  must  be  brought  or  may  be 
litigated  in  its  own  Courts.      lb.,  578. 

The  time  for  the  bar,  then,  in  this  case,  is  that 
which  is  fixed  by  the  limitation  acts  of  Tennessee. 
The  suit  was  instituted  in  proper  time  after  the  death 
of  the  widow — ^less  than  three  years.  If  the  life  estate 
had  not  been  forfeited,  there  would  be  no  question  but 
that  the  statute  would  only  begin  to  run  from  the  ter- 
mination of  the  life  estate,  at  her  death,  for  their  right 
to  sue  then  first  accrued.  But  the  defendant  takes  his 
stand  here,  and  contends  that  the  time  of  the  forfeiture 
is  the  period  at  which  the  action  accrued.  The  pro« 
vision  in  the  26th  section  of  the  Kentucky  act  is,  that 
''in  such  case" — ^that  is,  where  the  husband  removes, 
or  permits  to  be  removed,  out  of  the  State  such  slaves — 
''it  shall  be  lawful  for  him  or  her  in  reversion  to  enter 
into,  possess,  and  enjoy  all  the  estate  which  such  hus- 
band holdeth  in  right  of  his  wife's  dower,  for  and 
during  the  life  of  said  husband."  This  applies,  of 
course,  to  a  case  where  a  second  husband  removes,  or 
causes  to  be  removed,  the  dower  slaves  out  of  the  State; 
and  that  is  the  case  we  have.  If  the  remaindermen 
had  asserted  their  right,  then,  and  the  mother  had  oat- 
lived  her  husband,  she  might  have  regained  the  slaves, 
and  enjoyed  them  for  the  remainder  of  her  life.  But 
both  are  dead  in  this  case,  and  that  is  not  important. 
As  to  the  effect  of  this  statute  in  relation  to  the  point 
in  question,  that  is,  when  the  right  to  sue  accrued,  we 
must  look  to   the    laws  of    Kentucky,  as  established    by 
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the  construction  of  their  Courts  upon  their  own  statute, 
upon  a  principle  of  comity,  well  settled,  as  international 
law.  This  must  furnish  the  rule  for  our  Courts,  in  a 
case  coming  from  Kentucky.  Our  acts  of  limitation 
must  be  applied,  but  as  to  the  inception  and  character 
of  the  right,  we  are  to  look  to  the  laws  of  that  State. 
Upon  this  distinction   the   case  must  turn. 

In  Galei'  heirs  y.  MUler^  8  Monroe,  418,  it  was  de- 
cided by  the  Supreme  Court  of  Kentucky,  as  early  as 
1826,  that  the  forfeiture  did  not  occur  upon  a  sale  by 
a  second  husband,  in  the  State,  nor  in  case  of  removal 
of  the  slave  by  the  purchaser  from  the  State,  confining 
the  act  to  the  case  of  removal  of  the  property  by  the 
husband  or  wife  beyond  the  State.  1  Monroe  k  Harlan's 
Dig.,  518.  So,  according  to  that  case,  the  complainants 
had  no  action  until  the  death  of  their  mother.  There 
is  some  question  made  in  the  proof  and  argument  a« 
to  whether  Galloway  purchased  the  negro  from  tho  hus- 
band, and  took  her  to  Alabama  as  his  own,  or  acted 
only  as  agent.  But  if  the  latter  be  the  character 
in  which  he  acted,  the  case  falls  within  the  act,  and  a 
right  to  sue  accrued  to  the  reversioners  at  that  time. 
But  we  find  in  further  construction  of  their  act  in  such 
a  case  as  that,  the  Kentucky  Courts  have  held,  that 
though  the  tenant  for  life  may  forfeit  his  right,  the 
remaindeiman  is  not  bound  to  urge  the  forfeiture,  and 
time  will  not  commence  to  run  to  the  prejudice  of  his 
right  until  the  life  estate  terminates."  Same  Dig.,  520, 
§  27,  citing  King  v.  MiniSy  7  Dana.,  273 ;  Tom  Davis 
V.  Tingley  8  B.  Monroe.  These  cases  have  not  been 
furnished,  but  we  suppose  the  principle  to  be  correctly 
extracted  in  the  Digest.  Then,  in  neither  aspect  would 
88 
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the  forbearance  affect  the  right  of  the  complainants  to 
recover  in  this  suit. 

We  are  brought  then^  irresistibly  to  the  conclusion 
that  the  statute  of  limitation  is  not  in  the  way  of  a 
recovery  by  complainants. 

The  decree  will  be  reversed,  and  a  decree  here  against 
the  defendants  for  the  slaves. 


Hazkl  Fry,  Adm'r,  &c.  v.  Jambs  Tatlor  et  al. 


Will.  Issue  of  devisavit  vel  mm.  Effect  of  affirmance,  in  the  Supreme 
Cfourtj  hy  agreement.  A  suit  to  test  the  validity  of  a  will  is  a  pro- 
ceeding in  rein,  and  binding  upon  all  the  parties  in  interest,  whether 
parties  to  the  is^e  or  not.  And  this  is  so,  if  there  is  an  affirmance 
of  the  Judgment  of  the  Court  below,  by  the  Supreme  Court,  upoa  tke 
agreement  of  the  parties  to  the  issue,  provided  said  agreement  is  not 
firaudulent 


FROM  FRAHKLIN. 


Ttiis  cause  was  heard  at  the  November  Term,  1858, 
before  Chancellor  Bidlbt,  who  pronounced  a  decree  for 
the  defendants.     The  complainant,  appealed. 

HiCKERSOK  and  ColyaR)  for  the  complainant. 
E.  A.  Ebeble  and  Estill,  for  the  defendanta 
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Patbr  TuEinBY,  for  the  defendanta^  said: 

A  judgment,  decree  or  verdict,  is  allowed  to  ope- 
rate as  evidence  against  strakngers  to  the  original  suit, 
when  the  proceeding  is,  as  it  is  technically  called,  in 
rem,  as  upon  marriages,  matters  testamentary,  &c.  1 
Starkie  on  Evidence,  top  page,   227-8. 

A  suit  to  establish  the  *  validity  of  a  will,  is  a  pro- 
ceeding in  rem;  all  persons  interested,  for  or  against 
the  will,  have  a  right  to  be  made  parties,  and  the 
judgment  binds  all  persons,  whether  parties  to  the  record 
or  not.    Fatten  v.  AllUonj   7  Hum^  820. 

There  is  nothing  that  requires  so  little  solemnity,, 
said  Lord  Hardwicke,  as  the  making  of  a  will  of  per<^ 
sonal  estate,  according  to  the  ecclesiastical  law,  for  there 
is  scarcely  any  paper  writing  which  they  will  not  admit 
as  such.  It  may  be  considered  as  a  settled  point,  that 
the  form  of  a  paper  does  not  affect  its  title  to  probate; 
provided  it  is  the  intention  of  the  deceased  that  it 
should  operate  after  his  death:  thus  a  deed  poll,  or  aik 
indenture,  a  deed  of  gift,  a  bond,  a  marriage  settle- 
ment, letters,  drafts  on  bankers,  Ac,  &c.,  have  beea 
held  to  be  testamentary  papers.  1  Williams  on  Ex'rs^ 
8d  Am.  Ed.,  p.  85,  86;  McLean  v.  NcLean^  6  Hum.^ 
452. 

The  true  principle  to  be  deduced  from  the  authori- 
ties appears  to  be«  that  if  there  is  proof,  either  in  the 
paper  itself,  or  from  clear  evidence,   dehon — 

1st.  That  it  was  the  intention  of  the  writer  of  the 
paper  to  convey  the  benefit  by  the  instrument,  which 
would  be  conveyed  by  it,   if  considered  as  a  will: 

2d.     That    death    was    the    event    that    was    to    give- 
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effect  to  it,  then  whatever  be  its  form,  it  may  be  ad- 
mitted to  probate  as  testamentary.  1  WiUiams  on 
ExVs,  86, 

If  the  instrument  be  equivocal  or  silent,  it  may  be 
proved  by  extrinsic  circumstances,  to  have  been  intended 
to  operate  as  a  testamentary  disposition. 

A  paper  of  a  date  prior  to  a  will  with  a  revoca- 
tory clause,  may  be  admitted  to  probate,  provided  the 
Court  be  satisfied  that  it  was  not  the  intention  of  the 
testator  to  revoke  that  particular  legacy  or  benefit;  thus 
when  there  was  a  letter  to  the  executors,  directing  the 
payment  of  a  legacy,  and  a  clause  of  revocation  in  a 
subsequent  will,  it  was  held,  that  the  legacy  was  not 
revoked  by  a  general  revocatory  clause.  So  in  Gladstone 
V.  Tempestj  checks  written  in  1838,  by  the  deceased,  on 
his  banker,  but  not  intended  to  take  effect  until  after 
his  death,  were  pronounced  for  as  part  of  the  testa- 
mentary disposition  of  the  deceased,  notwithstandii^g  he 
had  in  1884,  formally  executed  a  will  disposing  of  the 
whole  of  his  property,  and  containing  a  full  clause,  of 
revocation.    1  Williams  on  Ex'rs,  p.  182-3. 


Garuthbrs,  J.,  delivered  the  opinion  of  the  Court, 

James  Taylor,  Sr.,  .made  his  will,  and  died  in  Frank- 
lin county,  in  1889,  in  which  he  gave  to  his  daughter, 
Polly,  complainant's  intestate,  and  her  sisters,  Elizabeth 
and  Patsy,  and  his  son,  Alden,  after  giving  his  wife 
what  he  had  received  by  her  at  marriage,  most  of  his 
personal  estate,  except  the  slaves  tod  some  real    estate. 
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which  he  had  attempted  to  dispose  of  by  deeds,  to 
other  children.  The  balance,  after  settling  up  the 
estate,  is  now  in  the  hands  of  defendant,  Wm,  Taylor, 
acting  executor.  The  portion  of  the  same  to  which  com- 
plainant's intestate  is  entitled,  is  found  to  be  about 
9108,  by  the  report  and  decree.  The  complainant  claims 
a  much  larger  amount,  and  has  appealed  to  this  Court 
from   the  decree. 

The  questions  made  arise  upon  this  state  of  facts : 

1.  On  the  23d  of  October,  1834,  the  testator,  James 
Taylor,  Sr.,  made  a  deed  of  gift  to  his  son  James,  of 
five  slaves. 

2.  A  deed  of  gift  was  made  to  Samuel  Taylor  at 
the  same  time,   for  other   slaves. 

8.  On  the  2d  of  March,  1838,  he  made  a  gift,  but 
in  the  form  of  a  bill  of  sale,  of  sandry  slaves,  to  his 
son  William. 

4.  On  the  same  day,  he  made  a  deed  for  a  tract  of 
land,   to  his  son  Alden. 

The  three  last  deeds  were  signed  and  witnessed, 
but  retained  in  his  own  possession,  without  delivery,  un- 
til his  death,  and  after  that  were  proved  and  regis- 
tered. 

In  a  contest  for  the  property,  it  was  decided  that 
they  were  invalid  as  deeds,  for  want  of  delivery^  and 
conferred  no  title  upon  the  parties  in  that  character.  2 
Hum.,  697- 

At  the  March  Term,  1842,  of  the  County  Court  of 
Franklin  county,  Wm.  Taylor,  as  acting  executor  of 
James  Taylor,  Sr.,  deceased,  presented  for  probate  as 
parts  of  the  will  of  his  testator,  the  said  three  papers. 
This    was    opposed     by    Martha    Taylor    and    Elizabeth 
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Dowe,  two  of  the  daiighteTS  of  said  James,  Sr.,  de- 
ceased. And  an  issue  of  devUavU  vel  nan^  was  reg^arly 
made  up  in  the  Circuit  Court  of  Franklin,  upon  s^d 
papers. 

At  the  March  Term,  1^48,  the  issi^  was  tried,  and 
the  papers  established  aei  parts  of  the  will  of  said 
James  Taylor,  Sr.,  deceased.  From  this  judgment  there 
was  an  appeal  to  the   Supreme   Court. 

At  the  December  Tenx||  1845,  of  the  Supreme  Court, 
t)i9  judgment  was  affirmed  by  ^ffreement  of  the  parties, 
and  the  judgment  of  affirmance  regularly  entered. 

So  the  case  rested  until  the  filing  of  this  bill  in 
Noveinber,  1856,  by  the  complainant,  a  citizen  of  the 
State  of  Missouri,  under  a  recent  appointment  by  the 
Cpiinty  Court  of  Franklin,  as  administrator  of  Polly 
C^,  deceased.  The  complainant  states  that  the  said 
Polly  died  in  Roane  county,  in  1840,  leaving  only  one 
o}iild,  nailed  Pelina,  with  whom  he  has  since  intermar^ 
ried.  He  claims  one  full  share  of  the  estate,  not  only 
that  embraced  in  the  will  of  James  Taylor,  Sr.,  but  that 
which  he  attempted  to  dispose  of  Vy  the  said  three  pa- 
pery, in  the  form  of  deeds,  but  set  up  as  before  stated^ 
as  testamentary.  He  insists  that  he  is  not  bound  by 
die  judgment  of  the  Court  in  f^vor  of  the  plaintiff,  in 
t)^^  issuQ  and  verdict  of  the  jury  upon  said  papers. 

There  can  be  no  controyersy  ;i0W;  but  that  the  pror 
ceeding  to  prove  a  will  in  solemn  form,  is,  in  rem^ 
and  i^  binding  upon  all  others,  as  ifell  as  the  parties 
to  the  isQue,  JPnttim  v.  Allifony  7  Hum.,  320.  That 
being  so,  we  are  relieved  from  the  consideration  of  the 
perplexing  questions  presented  in  the  argumeAt,  as  to  the 
true  character  of   the  these  papers.     Whether  they  are 
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testamentary  or  not,  is  a  question  not  now  open  for 
isqnirj,  having  been  once  closed  by  the  proper  authori- 
ties, or  judicial  determination. 

But  it  is  contended,  that  none  but  the  parties  on 
record,  are  bound  by  the  adjudication  in  that  case,  be- 
cause the  final  judgment  of  affirmance  in  the  Supreme 
Court  was  by  agreement  of  the  parties,  and  not  the 
determination  of  the  Court. 

We  are  referred  to  no  authority  recognizing  this  dis- 
tinction, and  we  cannot  see  its  force.  If  the  agreement 
were  fraudulent,  as  is  intimated  in  the  bill,  that  might 
be  a  different  case.  But  there  is  no  ground  for  this 
imputation.  We  are  authorized  to  believe  that  the  con- 
testants despairing  of  being  able  to  reverse  the  judgment 
of  the  Circuit  Court,  concluded  to  make  no  further  re- 
sistance, and  agreed  to  an  affirmance.  This  is  often  the 
case,  and  should  be,  more  frequently,  where  attorneys  can 
find  no  ground  to  base  a  plausible  argument  upon,  for 
a  reversal.  One  main  reason  for  the  conclusive  charac- 
ter of  the  judgment  in  these  cases,  is,  that  all  the  par- 
ties interested  have  a  right  to  become  parties,  and  fail- 
ing to  do  so,  they  are  equally  bound  by  the  decision. 

It  is  not  for  those  who  stand  off,  and  keep  clear  of 
the  dangers  of  the  contest,  to  complain  that  the  battle 
was  not  fought  hard,  or  long  enough,  or  that  the  sur- 
render was  premature.  The  final  judgment  is  in  con- 
formity with  that  of  the  Circuit  Court,  and  is  presumed 
to  be  correct.  But  whether  it  is  or  not,  it  ended  the 
controversy  in  favor  of  the  papers  as  testamentary,  and 
is  conclusive  upon  all  the  world. 

Again,  the  appeal  did  not  abrogate,  but  only  sus- 
pended the  judgment  of   the    Circuit    Court.      10  Hum., 
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822.  A  disioisBal  of  the  appeal  ifoald  have  left  the 
judgment  in  full  force;  an  affirmance,  even  by  consent, 
could  not  do  less. 

There  is  no  doubt  that  the  old  man  considered  that 
he  was  making  a  valid  disposition  of  his  property  to 
his  BonSy  by  said  papers,  and  that  the  only  effect  upon 
the  title,  of  withhdding  the  possession  until  his  death, 
would  be  to  postpone  their  right  until  that  time,  and 
^^keep  the  staff  in  his  own  hand  while  he  li?ed,"  as 
he  expressed  it.  But  still,  it  is  true,  he  considered  the 
papers  deeds,  and  not  wills,  or  parts  of  his  will.  Yet 
the  form  is  nothing,  if,  in  substance,  the  papers  are  testa* 
mentary  in  their  nature;  that  is,  if  it  appears  clear  that 
it  was  the  intention  of  the  deceased,  that  the  instru- 
ments could  operate  to  convey  the  property,  not  before, 
but  after  his  death.  1  Williams  on  Ex.,  85.  The  case 
of  Walls'  Adm'r^  v.  Ward^  2  Swan,  650,  does  not  contra- 
vene this  principle.  There  a  deed  of  gift  made  perfect 
by  delivery,  was  executed  and  registered,  for  the  slaves, 
and  a  life  estate  reserved.  A  vested  remainder,  a  pres- 
ent interest  passed  to  the  donee.  If  the  deed  had  not 
been  delivered,  no  title  would  have  vested,  and  then  it 
would  have  been  analagous  to  this  case.  But  as  before 
stated,  all  these  questions  are  closed  by  the  probate  in 
solemn  form,  and  are  now  beyond  our  reach. 

The   Chancellor's  decree  will  be  affirmed. 
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Ai>iCXiriSTBATiOH.  Debt  due  frwn  an  Mr.  Aasignmmi  of  interest.  If 
an  heir  of  an  estate  is  indebted  to  the  deceased  in  a  sum  which  can 
not  otherwise  be  made,  the  administrator,  by  proper  proceedings, 
may  subjeot  the  interest  of  such  heir  in  the  real  estate,  to  the  pay« 
ment  of  said  indebtedness.  But  if  said  heir  has  b<ma  fidt  transferred 
his  interest  in  the  estate  to  an  innocent  party,  the  debt  not  being  a 
lien  upon  such  interest,  it  can  not  be  subjected  to  the  satisfaction  of 
said  indebtedness. 


FROM  WARRBN. 


This  cause  was  beard  at  the  September  Term,  1858, 
before  Chancellor  Ridlbt.    The  defendants  appealed. 

R.  J.  Mbigs,  for  the  oompiainant. 

F.  B.  Fogg,  for  the  defendants. 

Caruthbrs,  J.y  delirered  the  opinion  of  the  Conrt. 

Oliver  Towles  died  intestate,  on  the  8th  of  March, 
1856,  leaving  the  complainant  his  widow,  and  no  chil- 
dren. His  estate  consisted  of  four  or  five  slaves,  an 
inconsiderable  personal  estate  besides,  and  a  valuable 
tract  of  land  near  McMinnville,  in  Warren  county.  Ten- 
nessee.  The  personal  estate,  exclusive  of  the  slaves, 
will  fall  short  of  paying  the  debts  by  a  large  amount — 
enough  to  take  the  proceeds  of  most  of  the  slaves,  and 
a  petition  is  now  pending  by  the  administrator,  John  W., 
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to  sell  them  for  that  purpose.  So  it  is  doabtfU 
whether  any  thing  will  be  left  of  the  personal  estate 
for  the  widow  aft^  settling  up  the  debU.  There  are 
six  heirs  at  law  of  the  said  Oliyer,  deceased,  among 
whom  is  James  Towles,  who  is  entided  to  one-sixth  of 
the  real  estate,  Th^^t  has  been  sold  Ui  the  Chancery 
Court  at  McMinaville,  and  the  prooeeds,  amovnting  to 
about  one  thousand  dollars,  are  now  iQ  tb^  b^Ads  of 
ihe  olerk  and  mastM, 

James  Towles  is  a  debtor  to  the  estate  to  the  ex- 
tent of  about  ZSOQy  for  which  there  is  a  judgment  in 
favor  of  the  administrator^  04  the  9th  of  June,  1857, 
which  cannot  be  collected,  as  he  is  insoWent,  and  the 
execution  returned  no  property  founds  the  27th  of  June, 
1857.  Kow  tliis  petition  wa«  filed  the  28d  of  March, 
1857,  by  tbe  widow,  in  the  prooeeding  in  the  Chancery 
Court  at  McMinnville,  for  the  sale  of  the  land,  in 
which  she  is  a  parly,  for  the  purpose  of  compelling 
the  application  of  so  much  of  the  one-sixth  of  the  land 
proceeds  to  which  James  is  entitled,  as  heir  to  his 
brother,  to  the  discharge  of  the  said  debt  against  him. 
The  administrator,  in  his  answer,  ooneurs  in  the  prayer 
of  the  petition,  if  it  can  be  legally  granted. 

The  difficulty  presented  is,  that  soon  after  the  death 
of  his  brother,  and  before  any  pvooeeding  was  instituted 
to  collect  said  debt,  or  sell  the  land,  vis,  the  17th  of 
April,  1856,  James  sold  and  oonveyed  all  his  interest 
in  the  land  to  Arthur  Towles  and  P.  G.  Swinney,  for 
$778«  At  least  that  is  the  consideratioa  expressed  in 
the  deed,  whiok  was  registered  in  Warrea  county,  on 
the  day  of  its  execution,  the  17th  of  April,  1866. 

These  purchasers  were   not  parties  to  liie  proceeding 
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for  the  sale  of  the  land  for  partition;  but  came  in  by 
petition  after  the  application  of  Mary  Towles  for  the 
appropriation  of  the  fund  before  stated,  and  by  their 
said  petition,  and  their  answer  to  hers,  set  up  their 
right  and  title  to  all  the  interest  of  James,  in  the  fond, 
by  virtue  of  their  purchase  and  deed  from  him* 

It  is  a  little  remarkable  that  they  do  not  state  what 
or  how  they  paid  James  -  for  this  hasty  conTeyance  made 
so  soon  after  his  brother's  death,  but  content  themselves 
with  barliy  referring  to  the  consideration  stated  in  the 
deed,  without  showing  th^t  it  was  for  money  paid,  ^ 
subsisting  indebtedness,  upon  credit,  or  for  other  prop^ 
erty.  But  it  may  be  answered,  that  as  there  were  m 
charges  against  them  in  her  petition,  they  were  not 
called  upon  to  answer  as  to  th&t  matter,  but  it  was 
enough  to  exhibit  and  stand  upoi^  their  deed.  This  is 
so,  but  it  would  have  been  more  satisfactory  to  have 
had  some  *  account  of  the  particulars  of  the  contract. 

This  is  a  question  of  some  importance  to  Mrs. 
Towles,  as  the  loss  of  thLp  debt  will  throw  an  addi* 
tional  burthen,  to  that  extent,  upon  her  slaves  in  the 
payment  of  the  debts  against  the  estate.  And  to  that 
extent,  of  course,  her  distributive  interest,  being  all  the 
personalty  remaining  after  the  discharge  of  the  debts,  will 
be  diminished.  There  would  be  no  doubt  of  the  right  of 
the  administrator  to  haye  this  debt  of  9800,  against 
James,  p<m4  out  of  his  one-sixth  of  the  proceeds  of  th£ 
land,  if  the  right  to  it  still  remained  in  him.  B^t 
although  anxious  to  find  some  principle  or  authority  ^ 
authorize  itfe  WQ  are  not  able  to  see  how  this  debt  to 
the  estate  could  interpose  any  obstacles  in  the  way  of 
selling  his  interest  in  the  land  which  had  descended  to 
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him  as  an  heir  of  his  brother.     It  was  certainly  no  lien 
upon  it,   as  it  was  not  reduced   to  a  judgment. 

There  was  no  question  as  to  a  collation  of  advance- 
ments, for  it  was  not  a  case  where  that  doctrine  could 
apply.  It  is  simply  a  case  of  indebtedness  to  the  estate 
by  a  collateral  heir,  who  is  unable  to  pay  except  out 
of  the  lands  descended  to  him,  and  he  makes  a  disposi- 
tion of  that  before  it  is,  by  any  legal  rule,  bound  for 
the  debt. 

A  very  plausible  argument  is  made  to  the  effect, 
that,  as  by  the  law  this  debt,  as  well  as  the  other 
personalty,  goes  to  the  widow,  and  the  land  to  the 
heirs,  the  debtor  should  be  bound  to  make  it  good 
before  he  can  claim  his  inheritance  from  the  same  source. 
Or,  that  inasmuch  as  Oliver  Towles  was  largely  indebted, 
and  that  the  slaves  have  to  be  sold  to  pay  these  debts, 
it  would  be  inequitable  to  allow  James  to  convey  away 
the  real  estate  descended  to  him,  and,  by  avoiding  the 
payment  of  his  debt  to  the  estate,  throw  that  much 
more  weight  upon  the  widow's  slaves.  This  would  all 
be  very  palpable  if  it  were  not  for  the  fact  that  the 
rights  of  purchasers  have  intervened  before  any  steps  to 
fix  this  debt  upon,  or  in  any  way  bind  the  land,  were 
taken. 

The  widow,  on  failure  of  children,  is  much  favored 
by  our  recent  statute,  making  her  sole  distributee,  and 
excluding  all  the  next  of  kin  from  any  participation  in 
the  personalty,  no  matter  how  much  it  may  be.  But 
this  must  be  after  the  settlement  of  the  estate  by  dis- 
charging all  debts  and  expenses  of  administration.  This 
great  change  in  her  favor  as  to  the  personalty,  leaves 
unimpaired  her  dower  in  the  realty. 
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liy  howeyer,  these  persons  are  not  innocent  purchasers) 
but  obtained  the  conyeyance  without  a  fair  consideration, 
or  to  enable  James  to  avoid  this  debt,  even  upon  full 
conaideration,  then  their  purchase  and  deed  would  inter- 
pose no  difficulty  in  the  way  of  an  application  by  the 
administrator  to  subject  the  fund  to  this  debt. 

The  consideration  seems,  as  it  has  turned  out,  to  be 
inadequate,  but  not  to  the  extent  to  prove  fraud  of 
itself.  But  that  circumstance,  together  with  the  time  of 
the  deed,  so  soon  after  the  death,  and  the  silence  of 
the  purchasers  in  their  petition  and  answer  as  to  the 
bona  fide9  of  their  purchase,  or  the  facts  attending  it, 
make  out  a  proper  case  for  further  examination,  if  the 
parties  desire  it.  The  case  will,  therefore,  be  remanded, 
if  the  widow  and  administrator  wish  it,  for  the  purpose 
of  instituting  an  inquiry,  by  proper  pleadings,  to  inves- 
tigate the  transaction  further.  As  the  administrator  is 
the  creditor,  it  would  seem  that  the  petition  should  be 
by  him,  although  it  is  the  interest  of  the  widow  which  is 
at  stake. 

The  Chancellor  having  allowed  the  claim,  the  decree 
most  be  reversed,  and  the  cause  remanded. 
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Cornelius  Fakris  v.  JaMbs  G.  Ga^jsrtok  et  d!. 


Feaubs.  Statute  of.  Dimsion  of  lands  heUmging  to  p&rin&rB:  If  liindi 
belong  to  parties  as  a  firm,  and  are  described  in  the  deeds  for  them, 
nothing  more  is  required  in  a  division  between  the  partners,  than 
to  deaignate  the  tracts  assigned  to  each  by  siichtetiiis  aft  will  be  under- 
stood, or  the  general  appellations  by  which  the  different  tracts  of 
land  are  known,  tiuch  an  agreement  is  not  within  the  principle 
requiring  the  particulars  of  the  contract  to  be  set  forth  in  writing. 


FROM   FRANKLIN. 


This  cause  was  heard  before  Chancellor  Ridlby,  irho 
pronounced  a  decree  in  favor  of  the  complainant.  The 
defendants  appealed. 

Estill  and  Francis,  for  the  complainant. 

A.  S.  CoLYAR,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the   Court. 

Complainant  and  John  Fitzpatrick,  defendant's  intes- 
tate, were  partners  for  several  years  in  a  saw  and  grist 
mill.  In  December,  1858,  they  made  an  agreement  in 
the  settlement  of  their  affairs,  which  was-  reduced  to 
writing.  After  this,  in  March,  1854,  they  made  a 
reference  to.  arbitrators  of  all  matters  in  controversy 
between  them,  at  that  timey  by  whom  an  award  and 
final  settlement  was  made,  which,  it  is  said,  was  satis- 
factory,   and    the    parties    acquiesced    in   it.      It    seems 
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that  the  diSculty  which  produced  this  soit  urose  ont  of 
the  eoDBtructien  of  Ae  award  and  settlement,  as  to  their 
extent  and  effect. 

The  settlement  of  1858  is  signed  by  the  parties  and 
attested  by  two  witnesses,  and  is  thus  briefly  stated  by 
them :  ^^  We  find,  upon  a  full  settlement,  that  Farris  is 
indebted  to  said  Ann  99,802.81,  and  that  Fitspatrick  is 
not  indebted  to  said  firm.  Said  Fitspatrick  takes  the 
tracts  of  land  known  as  the  'Peter  tract,'  and  another 
known  as  llie  'Riley  tract,'  and  said  Farris  is  to  haTe 
the   'mill  place,'  upon  paying  Fitspatrick  91,48&40." 

Each  party  took  possession  aecordmgly.  The  deeds 
for  all  these  lands  had  been  made  to  Fitzpatriek  xndi- 
yidually;  but  it  is  admitted  on  all  hands  that  they  wete 
paid  for  out  of  the  fimi  means,  and  oonsequentiy  were 
partaership  properly. 

It  seems  that  the  parties  itere  not  satisfied  with 
their  settlement  of  1868,  and,  in  Mareh,  1854,  submitted 
their  accounts  to  four  competent  friends  to  review,  and 
finally  ac^ust  them*  This  was  done  upon  a  laborious 
•examination,  and  the  result  was,  as  stated  in  writing, 
that  Farris,  instead  of  being  indebted  to  the  firm  92,803, 
ae  supposed  in  their  preirious  settlement,  only  owed  it 
912.62,  which  was  then  paid.  Upon  this  awi»4  the 
parties  say  in  writing  on  the  same  day:  "We,  the 
undersigned  i^ee  to  the  settlement  of  which  the  within 
is  a  condensed  statement,  as  a  fin*l  conclusion  of  omr 
old  partnership.      March  5,  1854." 

It  is  proved  thai  the  matter  of  the  division  of  the 
land  was  not  brought  before  these  referees,  as  thaft 
was  not  linderstoed  to  be  in  question,  having  been  pre^ 
viously  divided    by  the  parties,  but  only  their    accounts 
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were  in  dispute.  There  can  be  no  doubt  but  that  such 
was  the  understanding  of  the  parties;  that  they  were 
content  with  the  division  they  had  made,  but  only  dif- 
fered about  their  partnership  dealings  and  accounts,  which 
alone  were  submitted  to  the  arbitrators. 

Very  soon  after  this,  Fitzpatrick  instituted  his  action 
of  ejectment  against  Farris,  upon  bis  legal  title.  To 
perpetually  enjoin  that  action,  and  compel  Fitzpatrick 
to  make  him  a  title,  under  their  agreement  in  writing 
of  December,  1858,  as  to  the  division  of  their  partner- 
ship lands,  this  bill  was  filed. 

Can  the  object  and  prayer  of  his  bill,  upon  the 
facts  we  have  stated,  be  resisted?  The  Chancellor 
thought  not,  and  so  do  we. 

The  objections  of  the  defendant  are  all  untenable: 
\  1.  The  argument  is  unsound,  that,  under  the  statute 
of  frauds,  as  expounded  in  the  case  of  Shetd  v.  Stamptj 
2  Sneed,  172,  and  the  authorities  there  cited,  in  rela- 
tion to  the  necessity  of  setting  forth  in  the  writing  the 
particulars  of  the  contract,  would  render  this  writing 
void.  That  doctrine  does  not  apply  to  a  case  like  this. 
Here  the  lands  belonged  to  the  parties  as  a  firm,  and 
were  well  described  in  the  deeds,  and  nothing  more  was 
required  in  a  division  between  themselves,  but  to  desig- 
nate the  tracts  assigned  to  each,  by  such  terms  as 
would  be  well  understood,  or  the  general  appellations  by 
which  they  were  known.  The  "Peter  tract,"  the 
** Riley  tract,"  and  the  "mill  tract"  were  sufficient.  If 
any  uncertainty  or  ambiguity  existed,  it  could  be  easily 
explained  by  parol.  If  there  were  two  mill  tracts,  proof 
would  be  required  to  ascertain   which  was    meant.      But 
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here  there  was  but  the  one  "  mill  tract "   owned  by  the 
firm,  and  there  is  no  uncertainty. 

2.  The  1(1,480  to  be  paid  by  Farria  was  no  part 
of  the  consideration,  nor  a  condition  to  the  transfer  of 
that  tract.  It  is  manifest  from  the  circumstances,  that 
the  division  of  the  lands  had  no  connection  with  that 
matter.  By  the  mistake  of  the  parties,  it  was  then 
supposed  that  Farris  was  indebted  to  the  firm  $2,800,  to 
the  half  of  which  Fitzpatrick  was  entitled,  and  that  was 
stated  in  connection  with  the  partition  of  their  lands ; 
and  it  may  be  that  the  latter  intended,  in  this  way,  to 
secure  a  lien  upon  the  half  of  the  land  assigned  to  the 
former  for  its  payment,  and  that  would  be  unobjection- 
able, if  such  was  the  object,  and  it  was  properly  done. 
But  then  it  turned  out  afterwards,  by  the  award  of  the 
arbitrators,  that  this  was  all  a  mistake,  and  that  noth- 
ing at  all  was  due  from  Farris  to  his  partner.  This, 
certainly,  removed  all  difiSculty  on  that  point,  and  left 
the  title  to  the  mill  tract  unincumbered  under  the  pre- 
vious written  agreement. 

.  It  appears  that  Fitzpatrick  was  a  professional  man, 
of  information  and  experience,  and  his  partner  a  labo- 
rious, uninformed  man.  They  were  unequal  in  this  re- 
spect, and  it  is  not  surprising  that  such  mistakes,  as 
might  occur  in  the  case,  would,  most  probably,  be  against 
Farris.  This  may  account  for  the  very  great  difference 
in  the  result,  when  their  complicated  accounts  were 
placed   in  the  hands  of  competent  men  for  adjustment. 

We   think    justice  has    been  done  by   the   Chancellor, 
and  affirm    his    decree  making    the    injunction    perpetual 
and  vesting  the  title  to   the  mill   tract  in  Farris. 
89 
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1.  Statute  of  Limitations.  Infancy,  Jr^urieg  to  the  per$on»  A 
party  who  has  received  an  injury  during  minority  may  sue  by  jtro- 
chein  ami  at  any  time  during  his  infancy ;  or,  he  may  decline  doing 
so,  and  bring  bis  suit  within  one  year  after  arriving  at  age.  His  de- 
lay for  a  period  of  eighteen  years  to  bring  suit,  though  a  matter,  if 
not  accounted  for,  proper  to  be  taken  into  consideration  by  the  Jury 
in  estimating  the  damages,  can  have  no  influence  upon  the  question^ 
as  to  his  right  to  maintain  the  action. 

2.  Circuit  Court.  Charge  to  the  jury.  In  trials  by  jury,  the  Court  is 
to  decide  questions  of  law,  and  the  jury,  questions  of  fact.  What  are 
called  mixed  questions,  consisting  of  both  law  and  fact,  as  questions 
in  respect  to  the  degree  of  care,  skill,  diligence,  &c.,  required  by  law 
in  particular  cases,  are  to  be  submitted  to  the  jury  under  proper  in- 
strnctions  from  the  Court,  as  to  the  rules  and  principles  of  law  by 
which  they  are  to  be  governed  in  their  determination  of  the  case. 
The  principles  of  law  by  which  the  jury  must  be  governed  in  finding  a 
verdict,  cannot  be  left  to  their  arbitrary  determination.  They  must  be 
settled  by  the  Court,  and  this  may  be  done  in  one  of  two  modes ; 
either  the  Court  must  inform  the  jury,  hypothetically,  whether  or 
not  the  facts  which  the  evidence  tends  to  prove  will,  if  established  in 
the  opinion  of  the  jury,  satisfy  the  allegations  in  the  pleadings ;  or, 
the  jury  must  find  the  facts  specially,  and  then  the  Court  will  apply 
the  law,  and  pronounce  whether  or  not  the  facts  so  found  are  sufficient 
to  support  the  averments  of  the  parties. 

S.  Nkgliosnck.  Liability  for.  Criterion  for  (Utermining.  According 
to  the  maxim  of  the  common  law,  sic  vtere  tuo  ut  (Uienum  non  kedaa, 
every  person  is  responsible  in  law  for  the  consequences  of  his  own 
negligence,  and  the  proper  criterion  for  determining  his  liability  is, 
whether  he  has  been  guilty  of  gross  negligence,  viewing  his  conduct 
with  reference  to  the  caution  which  a  prudent  man  would,  under  the 
given  circumstances,  have  observed. 

4.  Samk.  Negligence  of  the  party  injured.  Muiual  negligence.  In 
general,  if  a  party  by  his  own  gross  negligence,  brings  an  ii^ury  upon 
himself,  or  contributes  to  such  injury,  he  cannot  recover  ther^r. 
Nor,  in  coses  of  mutual  negligence,  where  the  parties  ave  equally 
blamcable,  can  there  be  a  recovery. 

5.  Samb.  SaTne.  Qualification  of  tJte  principle.  An  important  and  well 
established  qualification  of  this  principle  is,  that  the  mere  want  of  a 
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tuperior  degree  of  care  or  diligence,  cannot  be  set  up  as  a  bar  to  the 
plaintiff's  claim  for  redresB,  and  that  although  the  plaintiff  may  him- 
self have  been  guilty  of  negligence,  yet,  unlesB  he  might,  by  the  ex- 
ercise of  ordinary  care,  hare  avoided  the  consequence  of  the  defend- 
ant's negligence,  he  will  be  entitled  to  recover.  He  is  considered  the 
author  of  the  injury,  by  whose  first  or  more  gross  negligence  it  has 
been  effected. 

Same.  Further  qutUtfieatUm  of  iheprmdpU,  The  doctrine  of  negli- 
gence has  been  carried  lurther  in  one  class  of  cases,  and  to  the  extent, 
that  even  wilful  misconduct  on  the  part  of  the  plaintiff,  will  not 
necessarily  exclude  him  flrom  the  right  to  sue.  As  in  cases  where 
spring  guns  and  dangerous  instruments  have  been  set  upon  one's 
own  ground,  for  the  protection  of  his  property  ;  and  persons  without 
notice,  by  trespassing  on  the  grounds,  have  been  seriously  injured. 


FROM  DAVIDSON. 


This  cause  was  tried  at  the  May  Term,  1858,  before 
Jadge  Baxter.  The  jury  returned  a  verdict  in  favor 
of  the  defendants,  and  the  plaintiff's  motion  for  a  new 
trial   having  been  overruled,  he  appealed. 

B.  J.  Mbios,  for  the  pluntiff,  cited  Lynch  v.  Nui> 
din,  41  Eng.  Con.  Law  R./422;  Dixon  v.  B^lly  5  Maule^ 
k  Selir.,  198 ;  Neal  r.  GilleUy  28  Conn.  R.,  437 ;  Trow 
V.  Vermont  C.  R.  JB.,  24  Vermont  R.,  4^;  Redfield  on/  -^/  ^7 
Railways,  ch.  17,  §  2,  p.  829 ;  Hartfield  v.  Roper,  21 
Wend.,  616,  and  commentary  on  it  in  22  Vermont  R., 
225;  Broom's  Maxims,  161;  2  Stark.  £v.,  582;  3  Camp.; 
26  Pa.  R.,  118;  27  Pa,  R.,  188;  Ch%ldre$$  v.  Yourie,. 
Meig's  R.,  561-564. 

Trimble,  A,  EwiNe  and  MoEwbn,  for  the  defendants. 
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Michael  Vauohan,  for  the  defendants,  argued : 

1st.  The  business  in  which  the  defendants  were  en- 
gaged being  lawful,  they  are  held  only  to  that  degree 
of  diligence  and  care,  in  conoucting  their  business,  or  to 
that  degree  of  skill  in  constructing  their  machinery, 
wliich  a  man  of  common  prudence  and  skill  would  have 
exercised  under   tiie  like   circumstances. 

2d.  In  ascertaining  the  degree  of  diligence  required 
by  the  defendants  we  must  look  to  all  the  circum- 
stances connected  with  the  accident,  the  time,  the  place, 
the  number  of  persons  living  in  the  vicinity  of  the  mill 
or  place  of  accident,  the  habits  of  the  defendants  as 
prudent  and  careful  men,  &c.  One  witness  states,  that 
in  1838  there  was  but  one  house  near  the  mill  of  the 
defendants;  now  that  portion  of  the  town  is  densely 
populated;  and  that  degree,  of  care  which  would  have 
enabled  the  defendants  to  run  their  machinery,  in  1838^ 
with  safety,  might,  at  this  period,  under  the  great  change 
of  circumstances,  be  deemed  negligence. 

8d.  The  mother  of  the  plaintiff  was  guilty  of  gross 
negligence,  in  permitting  a  cliild'  of  three  years  of  age, 
and  not  capable  of  observing  and  avoiding  accidents,  to 
be  in  a  mill  which  was  run  by  dangerous  and  heavy 
machinery. 

4th.  No  recovery  can  be  had  against  the  defend*- 
ants,  unless  they  were  grossly  negligent^  or  the  injury 
was   voluntary  on  their  part. 

5th.  What  is  reasonable  skill,  proper  care  and  dili- 
gence, &c.,  can  only  be  determined  as  a  matter  of  fact 
hy  the  jury.  It  is  impossible  to  establish  any  general 
rule  upon  so  indefinite   a  subject;    and    it    is    impossible 
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to  mftke  juries,  or  merely  practical  mea  anywhere,  de- 
termine these  matters,  except  upon  the  circumstances  of 
each  particular  case.  Robinfon  v.  Cone^  22  Vermont, 
225. 

6th.  In  the  case  of  Hartfield  v.  Roperj  21  Wend, 
p.  615,  the  doctrine  is  established,  that  when  a  child, 
even  of  such  tender  years  as  not  to  be  capable  of 
using  sufficient  discretion  to  avoid  danger,  is  permitted 
to  be  unattended  in  the  highway,  and  is  there  injured 
by  a  traveler,  he  cannot  recover,  either  in  an  action 
of  trespass  or  case,  unless  the  defendants  have  been 
guilty  of  gro99  negligence, 

^*  The  true  rule  is,  that  the  parent  or  guardian  is 
responsible  for  the  exercise  of  ordinary  care  and  pru- 
dence, until  the  infant  arrive  at  years  of  discretion  suf- 
ficient to  enable  him  to  exercise  ordinary  care  and  pru- 
dence  for  himself.''     Brown  v.   Maxwell^  6  Hill,  592. 

7th.  The  cases  upon  this  subject,  seem  to  have  turned 
upon  the  question  of  prudence  or  negligence  upon  the  part 
of  the  defendant,  as  determined  or  found  by  the  jury. 
The  case  of  Lynch  v.  Nurdin^  1  Ad.  and  E.  N.  S.,  28, 
was  decided  upon  the  ground,  that  the  defendant  had 
been  guilty  of  grosu  negligence ;  and  in  Robinson  v.  (Jone^ 
in  22  Vermont  Reports,  page  224,  (which  cases  seem  to 
conflict  with  the  one  above  cited,)  the  Court  held  the  fol- 
lowing :  ^*'  Here  the  jury  have  found  that  the  plaintiff  was 
properly  suffered  by  his  parents  to  attend  school  at  the 
age  and  in  the  manner  he  did,  and  that  the  injury  hap- 
pened  through  the  ordinary  neglect  of  the  defendant ;  or 
if  not  properly  suffered  to  go  to  school,  then,  that  the  de- 
fendant  was  guilty  of  gro$9  neglect;  for   the  Judge   put 
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the   case   in    the   alternative   to  the  Jury^   and  they  have 
foand  a  general  verdict  for  the  plaintiff." 


MoEiNNBT,  J.,  delivered  the   opinion  of  the   Court. 

This  was  an  action  on  the  case,  to  recover  damages 
for  an  injury  to  the  person  of  the  plaintiff,  whereby 
he  was  dismembered  of  a  limb ;  verdict  and  judgment 
were  rendered  for  the  defendants.  The  injury  was  re- 
ceived in  the  year  1838,  when  the  plaintiff  was  an  in- 
fant of  but  little  more  than  three  years  of  age;  and  in 
1856,  shortly  after  arriving  at  full  age,  he  brought  this 
action. 

The  injury  occurred  in  this  way:  The  defendants 
were  owners  of  a  paper-mill  in  Nashville,  on  Water  street, 
on  the  bank  of  Cumberland  river,  the  machinery  of 
which  was  propelled  by  steam.  Connected  with  the 
mill,  machinery  had  been  constructed  to  draw  up  wood 
from  the  river,  on  a  truck.  This  consisted  of  a  shaft, 
proceeding  from  the  engine  room  of  the  mill,  and  ex* 
tending  through  the  wall  of  the  mill-house.  On  the  end 
of  this  shaft,  and  outside  of  the  wall,  some  eight  or  ten 
inches,  was  fixed  a  cog-wheel,  about  twenty-six  inches  in 
diameter,  which  was  geared  into  another  cog-wheel,  for 
the  purpose  of  moving  the  truck.  The  wheeh  revolved 
from  ten  to  twenty  inches  from  the  ground,  and  worked 
upwards  and  outwards.  They  were  about  twenty  feet 
from  the  street,  in  an  open  space,  entirely  exposed  with- 
out any  cover,  guard,  or  enclosure  whatever. 

The    plaintiff's   mother    lived    on    the    other    side    of 
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Water  Btreet«  nearly  opposite  the  paper-mill.  These  wheels 
were  applied  to  other  purposes  than  running  the  truck, 
and  were  generally  in  motion.  In  the  fall  of  1838,  at 
a  time  wheji  the  engineer  and  most  of  the  other  hands 
were  absent  at  dinner,  leaving  the  wheels  running,  the 
plaintiff  was  caught  by  them,  and  thrown  behind  the 
wheel  next  to  the  wall,  and  his  right  leg  was  crushed 
between  the  knee  and  ankle,  so  that  it  remained  at> 
tached  only  by  a  portion  of  the  muscle  and  skin,  and 
had  of  necessity  to  be  amputated. 

The  proof  shows  that  the  wheels  might  have  been 
boxed  at  a  very  trifling  expense;  or  an  enclosure  made 
around  them,  so  as  to  have  been  secured  against  the 
possibility  of  injury  to  any  one.  The  proof  likewise 
shows,  that  the  ^'plaintiff,  and  other  children  played 
about  the  mill  almost  every  day."  It  is  proved  that 
the  defendant,  Whiteman,  who  had  the  sole  management 
of  the  establishment,  and  who  was  generally  at  the 
mill,  was  a  careful,  prudent  man.  Several  of  the  de* 
fondant's  witnesses  were  of  opinion,  that  there  was  no 
necessity  for  boxing  or  enclosing  the  wheels;  that  there 
was  no  reasonable  ground  to  apprehend  danger  from 
.  leaving  them  exposed,  so  near  to  the  street,  as  no  one 
could  be  injured  by  the  wheels,  unless  in  getting  un- 
derneath them.  It  is  also  shown,  that  the  neighborhood 
around  the  mill,  at  that  time,  was  very  sparsely  popu- 
lated. 

The  foregoing  is  the  substance  of  the  proof.  The 
Court  instructed  the  jury,  ^^That  they  should  look  to 
all  the  facts  of  the  case;  the  locality  and  character  of 
the  machinery  exposed;  the  manner  of  using  it;  its 
liability  to'  do    mischief,    &c. ;    and    ask    themselves    the 
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question,  whether,  in  their  opinion,  a  man  of  ordinary 
sense,  prudence  and  diligence,  having  a  proper  regard 
for  tae  safety  of  others,  would  have  Jbeen  content  to 
leave  the  machinery  exposed  as  it  was,  at  the  place  it 
was,   without  apprehension   of  danger  therefrom." 

For  the  plaintiff,  it  is  insisted,  that  the  instruction 
given  to  the  jury  was  improper;  and  that  the  verdict 
was  contrary  both  to  the  law  and  evidence. 

It  may  be  proper  to  remark  at  the  outset,  that  the 
delay  of  the  plaintiff,  for  a  period  of  some  eighteen 
years,  to  bring  suit  for  the  injury  received,  though  a 
matter,  if  not  satisfactorily  accounted  for,  proper  to  be 
taken  into  consideration  by  the  jury,  in  estimating  the 
damages,  can  have  no  influence  upon  the  question,  as  to 
his  right  to  maintain  the  action.  The  plaintiff  might 
have  sued  by  prochein  amij  at  any  time  during  mi- 
nority; or,  he  might  decline  doing  so,  and  bring  his  suit 
ac  any  time  within  one  year  after  arriving  at  age,  as 
he   elected  to  do. 

The  objection  to  the  charge  is,  that  it  leaves  the 
determination  of  the  law,  as  well  as  the  facts  of  the 
case,  to  the  jury. 

In  trials  by  jury,  the  Court  is  to  decide  questions  of 
law ;  and  the  jury,  questions  of  fact ;  what  are  called 
mixed  questions,  consisting  of  both  law  and  fact,  as 
questions  in  respect  to  the  degree  of  care,  skill,  dili* 
gence,  Jcc,  required  by  law  in  particular  cases,  are  to  be 
submitted  to  the  jury,  under  proper  instructions  from  the 
Court,  as  to  the  rules  and  principles  of  law  by  which 
they  are  to  be  governed  in  their  determination  of  the 
case.  The  truth  of  the  facts  and  circumstances  offered 
in  evidence,  in   support  of  the  allegations  on   the  record. 
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must  be  determined  by  the  jury.  But  it  is  for  the 
Court  to  decide,  whether  or  not  those  facts  and  circam- 
stancesy  if  found  by  the  jury  to  be  true,  are  sufficient,  in 
point  of  law,  to  maintain  the  allegations  in  the  pleadings. 
And  this  must  be  done  in  one  of  two  modes ;  either 
the  Court  must  inform  the  jury,  hjpothetically,  whether 
or  not  the  facts  which  the  evidence  tends  to  prove, 
will,  if  established  in  the  opinion  of  the  jury,  satisfy 
the  allegations ;  or,  the  jury  must  find  the  facts 
specially,  and  then  the  Court  will  apply  the  law,  and 
pronounce  whether  or  not  the  facts  so  found  are  suffi- 
cient to  support  the  averments  of  the  parties.  1  Starkie's 
Ev.,  447.  The  principles  of  law  by  which  the  jury  must 
be  governed  in  finding  a  verdict,  cannot  be  left  to  their 
arbitrary  determination.  The  rights  of  parties  must  be 
decided  according  to  the  estaUishisd  law  of  the  land,  as 
declared  by  the  Legislature,  or  expounded  by  the  Courts, 
and  not  according  to  what  the  jury,  in  their  own  opinion, 
may  suppose  the  law  is,  or  ought  to  be.  Otherwise,  the 
law  would  be  as  fluctuating  and  uncertain  as  the  diverse 
views  and  opinions  of  different  juries  in  regard  to  it. 
In  this  view,  we  think,  the  charge  is  justly  exceptiona- 
ble. 

We  are  of  opinion,  likewise,  that  the  terdict  is  against 
the  evidence.  According  to  the  maxim  of  the  common 
law,  9ie  utere  tuo  ut  alienum  non  Itedas^  every  person  is 
responsible  in  law  for  the  consequences  of  bin  own 
negligence.  Broom's  Legal  Maxims,  (Am.  ed.  of  18M,) 
258.  And  the  proper  criterion  for  determining  the 
liability  of  the  party  is,  whether  he  has  been  guilty  of 
gross  negligence,  viewing  his  cotiduct  with  reference  to 
the    caution    which    a    prtident    man    would,    tmder    the 
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given  circumstances,  have  observed.  lb.  Where  a  per- 
son uses  his  own  property  carelessly  and  negligently,  and 
without  a  reasonable  degree  of  care  and  caution  not  to 
injure  others,  where  injury  is  likely  to  ensue,  he  is  not 
only  civilly,  but,  in  some  cases,  criminally  responsible  for 
the  consequences.  And  this  upon  the  principle,  that  a 
gross  disregard  of  the  interests  of  others  is  not  distin- 
guishable, either  in  point  of  moral  guilt,  or  evil  results, 
from  a  malicious  intention  to  injure*  2  Starkie's  Ev., 
526.  The  cases  in  support  of  this  general  doctrine  are 
very  numerous.  Li  Oouphnd  v.  Ra^dingham^  8  Campb., 
N.  P.,  898,  which  was  an  action  on  the  case  for  negli- 
gence in  not  railing  or  guarding  an  area  in  front  of 
defendant's  house;  and  the  plaintiff,  passing  by  at  night, 
fell  into  it,  and  had  his  arm  broken.  The  defence  was, 
that  the  premises  had  been  in  that  condition  for  many 
years  before  the  defendant  went  into  possession  of  them. 
But  Lord  Ellenborough  held,  that  the  defendant,  as  soon 
as  he  took  possession,  was  bound  to  guard  against  the 
danger  to  which  the  public  had  been  before  exposed, 
and  that  he  was  liable  for  the  consequences  of  having 
neglected  to  do  so;  that  the  area  belonged  to  the  house, 
and  it  was  a  duty  which  the  law  cast  upon  the  occupier 
of  the  house  to  render  it  secure.  The  books  are  full 
of  cases  in  support  of  this  general  principle. 

In  the  argument  for  the  defendants,  the  applicability 
of  this  doctrine  to  the  case  under  consideration,  rather 
than  its  correctness,  is  controverted.  The  ground  of 
defence  is,  that  the  injury  was  occasioned,  not  by  any 
negligence  or  want  of  proper  care  on  the  part  of  the 
defendants,  but  solely  by  the  gross  negligence  and  wilful 
misconduct  of  the  plaintiff  himself,  who  was  a  trespasser 
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on    defendant's    property,    and    whose    own    wrongful  act 
was  the  immediate  cause  of  the  injury. 

It  is  certainly  true,  in  general,  that  if  a  party,  by 
his  own  gross  negligence,  brings  an  injury  upon  him* 
self,  or  contributes  to  such  injury,  he  cannot  recover; 
for,  if  by  ordinary  care  and  prudence  he  might  have 
avoided  it,  he  must  be  regarded  as  the  author  of  his 
own  misfortune.  But  an  important  and  well  established 
qualification  of  this  principle  is,  that  the  mere  want  of 
a  superior  degree  of  care  or  diligence  cannot  be  set  up 
as  a  bar  to  the  plaintiff's  claim  for  redress;  and  that 
although  the  plaintiff  may  himself  have  been  guilty  of 
negligence,  yet  unless  he  might,  by  the  exercise  of  or- 
dinary care,  have  avoided  the  consequence  of  the  de- 
fendant's negligence,  he  will  be  entitled  to  recover. 
Lynch  v.  Nurdin,  1  Ad.  &  Ellis  N.  S.,  29;  Eng.  C. 
L.  R.,  vol.  41,  p.  422;  8  M.  &  W.,  248;  22  Vermont 
R.,  214.  It  is  likewise  true,  that  in  cases  of  mutual 
negligence,  where  the  parties  are  equally  blameable,  there 
can  be  no  recovery. 

The  case  of  EaHfield  v.  Roper,  21  Wendell's  R.,  616, 
is  relied  on  by  the  defendant's  counsel  to  establish  the 
proposition,  that  an  infant  of  tender  years,  who  has  re- 
ceived an  injury  by  his  own  gro&s  negligence,  which 
might  have  been  avoided  by  ordinary  care,  is  as  much 
precluded  from  a  recovery  as  an  adult.  That  case  does 
decide,  where  a  child  of  such  tender  age  (two  years 
old)  as  not  to  possess  sufficient  discretion  to  avoid 
danger,  is  permitted  by  his  parents  to  be  in  a  public 
highway,  without  any  one  to  take  care  of  him,  and  is 
there  run  over  by  a  traveller  and  injured,  there  can  be 
no    recovery,  unless    the    injury    was    voluntary,   or    was 
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owing  to  culpable  negligence  on  the  part  of  the  de- 
fendant. The  principle  announced  is,  that  though  the 
ehild  be  incapable  of  the  exercise  of  ordinary  care  him- 
self, yet  he  is  chargeable  with  the  want  of  such  care 
on  the  part  of  his  parents,  whose  duty  it  was  to  guard 
him  from  exposure  to  danger  until  he  should  become 
capable   of  taking  care   of  himself. 

This  decision  is  no  less  opposed  to  the  current  -of 
authority  upon  the  point,  than  to  eyery  principle  of 
reason  and  justice.  It  is,  literally,  to  visit  the  trans- 
gression  of  the  parent  upon  the  child. 

Lord    Denman    lays  it    down    in    Lynch   v.    Nurdin^ 
above  cited,  that  ^^  ordinary  care  must  mean  that  degree 
of  care  which  may  reasonably  be   expected  from   a  per- 
son in  the  plaintiff  *s  situation."     To  exact  of  the  plaintiff 
a  degree  of   caution  and   prudence,   which  he   could    not 
possibly    be    possessed    of,   would    be    an    absurdity.      In 
Lynch  V.  Nurdin^   the    facts    briefly  were,  that    the  de- 
fendant's  servant  negligently  left    his   horse  and  cart  in 
the  street,  with  no  one  to  take  care  of  them.      Plaintiff, 
a  child   seven   years  of  age,  got  upon  the  cart  in   play; 
another  child  led  the  horse  on,  and  the  plaintiff  in  getting 
off,  fell  and  was  run  over,  and  had  his   leg   broken.      It 
was  held,  that  plaintiff  was   entitled   to  recover,  notwith- 
standing that,  by  his  positive  wrong  in  getting  upon  the 
cart,  he  was  the  co-operating  cause  of  his  own  misfortune, 
Lord  Denman  was  of  opinion,  that  no  greater  degree  of 
care  was    to    be    required  of   him    than  was    compatible 
with  his  age  and  capacity;    and  that  if,  in  getting    on 
the  cart,   he  merely  indulged    the  natural    instinct   of    a 
child,   in  amusing  himself  with    the  empty   cart,   the   de- 
fendant could    not  avail    himself  of   that    fact;    that  as 
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the  most  blameable  carelessness  of  the  servant  tempted 
the  child,  he  was  the  real  and  only  cause  of  the  mis* 
chief. 

So  in  Illidge  t.  Goodwin^  5  G.  &  P.,  190,  the  de- 
fendant's cart  and  horse  were  left  in  the  street  unat- 
tended, and  a  person  passing  by  whipped  the  horse,  and 
caused  him  to  back  the  cart  against  the  plaintiff's  win- 
dow, it  was  held  that  the  defendant  was  liable.  Tindal, 
G.  J.,  said,  **I£_aman  chooses  to  leave  a  cart  standing 
in  the  street,  he  must  take  the  risk  of  any  mischief 
that  may  be  done;*'  and  that  the  wrongful  act  of  th^ 
person  in  whipping  the  horse  was  no  defence.  In  JDiztm^ 
V.  Belly  2  M.  &  S,  198,  the  defendant  sent  a  servant  girl, 
thirteen  years  of  age,  to  bring  a  loaded  gun,  with  di^ 
rection  to  the  person  in  whose  possession  it  was,  to 
take  out  the  priming,  which  he  did;  and  the  girl,  in 
play,  pointed  the  gun  at  plaintiff's  son,  a  child  of  some 
eight  or  nine  years  of  age,  and,  drawing  the  trigger,  it 
went  off  and  injured  the  child.  Lord  Ellenborongh  held, 
that  by  the  defendant's  neglect  to  discharge  the  gun, 
he  had  left  it  in  a  state  capable  of  doing  mischief; 
and  the  law,  therefore,  held  him  responsible.  In  Bobin^ 
%on  V.  Cone.  22  Vermont  Rep.,  214,  a  child  of  less  than 
four  years  of  age  was  amusing  himself  sliding  down  a 
hill  in  the  public  highway;  the  defendant  was  driving  a 
sleigh  rapidly  down  the  hill,  and  the  plaintiff's  left  leg 
was  caught  by  one  of  the  runners  of  the  sleigh,  aud* 
fractured  so  as  to  require  amputation.  In  answer-  to 
the  argument,  that  the  injury  to  the  plaintiff  was  caused, 
by  his  own  negligence  and  wrong,  the  Gourt  said,  that 
although  a  child  of  tender  years  be  in  the  highway, 
through    the    fault  or  negligence  of  hia  parents,  and  so. 
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be  improperly  there,  yet  if  he  be  injured  through  the 
negligence  of  the  defendant,  he  is  not  precluded  from 
redress;  that,  in  such  case,  the  defendant  is  bound  to 
a  proportionate  degree  of  watchfulness;  and  what  would 
be  but  ordinary  neglect  in  regard  to  one  whom  the  de- 
fendant supposed  a  person  of  full  age  and  capacity, 
would  be  gross  neglect  as  to  a  child,  or  one  known  to 
be  incapable  of  escaping  danger.  Bms  v.  LitUm,  5  G. 
&  P.,  407.  And  that  a  child  of  tender  years  is  not 
bound  to  the  same  rule  of  care  and  diligence  in  aroid- 
ing  the  consequence  of  the  neglect  of  others,  which  is 
required  of  persons  of  full  age.  That  all  that  is  de^ 
manded  in  such  cases,  is  a  degree  of  care  or  diligence 
equal  to  the  capacity  of  the  child.  So,  where  the  de- 
fep.dant  had  a  gate  upon  his  own  land,  through  which 
the  plaintiff,  a  child  of  six  or  seven  years,  and  other 
children,  were  accustomed  to  pass ;  and  the  plaintiff  in 
passing,  without  license,  shook  the  gate,  and  it  fell 
upon  him  and  broke  his  leg;  the  defendant  was  held 
liable.      19  Conn.  R.,  507. 

These  cases  rest  upon  the  principle,  that  the  law 
imposes  restrictions  upon  every  one,  as  well  in  the  use 
and  enjoyment  of  his  property,  as  in  his  personal  actions 
and  conduct;  and  that,  though  a  man  do  a  lawful  thing, 
yet  if  any  damage  thereby  befalls  another,  'he  shall  be 
answerable,  if  he  might  have  avoided  it.  Broom's  Legal 
Maxims,  248. 

The  doctrine  of  these  cases  is  not  in  conflict  with  the 
general  principle,  that  a  person  shall  not  recover  for  an 
injury  brought  upon  himself  by  his  own  want  of  reason- 
able  care  and  prudence,  or  which  his  want  of  ordinary 
oare  contributed  to  produce,   or  where    the    parties  must 
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be  viewed  as  equally  culpable.  It  is  bat  a  qualification 
of  the  principle,  founded  upon  a  just  distinction.  I  Both 
parties  may  be  in  fault,  in  omitting  the  exercise  of 
proper  diligence ;  but  not  equally  so,  either  as  respects 
the  degree  of  negligence,  or  the  capacity,  mental  or  physi- 
cal, to  have  prevented  or  escaped  the  injury.  And, 
therefore,  he  shall  be  considered  the  author  of  the 
mischief  by  whose  first  or  more  gross  negligence  it  has 
been  effected.  ( 

The  doctrine  has  been  carried  further  in  one  class  of 
cases,  and  to  the  extent  that  even  wilful  misconduct,  on 
the  part  of  the  plaintiff,  will  not  necessarily  exclude 
him  from  the  right  to  sue.  As  in  cases  where  spring- 
guns  and  dangerous  instruments  have  been  set  upon  one's 
own  ground  for  the  protection  of  his  property;  and  per- 
sons, without  notice,  by  trespassing  on  the  grounds,  have 
been  seriously  injured.  The  case  of  Bird  v,  SaJirook^ 
4  Bing.,  628,  is  an  illustration  of  the  application  of  the 
doctrine.  In  that  case  the  defendant  set  a  spring-gun, 
without  notice,  in  a  walled  garden  at  a  distance  from 
his  house,  for  the  protection  of  his  property,  some  of 
which  had  been  stolen;  and  the  plaintiff,  who  climbed 
over  the  wall  i^  pursuit  of  a  stray  fowl,  having  been 
shot  and  seriously  injured,  the  defendant  was  held  liable. 
But  it  is  unnecessary  to  refer  to  other  cases  upon 
this  subject.  Wc  feel  clear,  upon  the  facts  proved 
in  this  record,  that  the  defendants  were  guilty  of  negli- ' 
gence — perhaps  it  might  be  said  of  gross  negligence — 
in  leaving  the  machinery  so  exposed  as  that,  by  possi 
bility,  it  might  be  the  cause  of  injury  to  others.  And 
t  neither  the  negligence  of  the  parent,  in  suffering  the 
I  child  to  play  about  the  mill,  nor  the  supposed   wrongful 


624  NASHVILLE: 


C.  W.  Nance  o.  David  B.  Hicks. 


act  of  the  plaintiff  himself,  in  trespassing  upon  the 
defendant's  property,  can  excuse  them  from  liability.  Li 
playing  about  the  cog-wheels,  the  plaintiff  was  *'but  in- 
dulging the  natural  instinct  of  a  child ;"  but  yielding  to 
the  temptation  into  which  he  was  led  by  the  negligence  of 
the  defendants. 

And  we  think  it  was  the  duty  of  the  Court  to  have 
instructed  the  jury  specifically,  as  a  matter  of  law,  that 
the  facts  stated,  if  true,  constituted  that  degree  of  negli- 
gence which  would  render  the  defendants  liable  in 
damages. 

Judgment  reversed. 


C.  W.  Nance  v.  David  B.  Higkb. 

Certiorari  and  Bupersedeas.  Oranted  in  open  Court,  it  is  in 
time,  if  the  application  for  writs  of  ceriior<fri  and  supersedeas  is 
made  in  open  Oourti  at  the  next  term  after  the  rendition  of  the  justi- 
ce's Judgment,  and  a  sufficient  legal  reason  shown  for  not  appealing. 

Same.  Qmnier  affldaoiis.  Upon  a  motion  to  dismiss  a  petition  for 
writs  of  certioraH  and  supersedeaSy  counter  affidavits,  controverting 
the  truth  of  its  8tatement9»  are  not  admissible. 


FROM  DAVIDSON. 


A.t  the   September  Term,  1858,  Baxtsk,  J.,  presiding, 
the  petition  of  Nance  was  dismissedt    Eb  appended. 
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Woods  and  Mbrritt,  for  the  plaintiff. 

Reid,  for  the  defendant. 

Wright,  J.,  deliyered  the   opinion  of  the   Court. 

The  judgment  of-  the  Circuit  Court  in  this  cause  is 
erroneous   and  must   be   reversed. 

The  petition  of  Nance  for  writs  of  certiorari  and 
supersedetUy  contained  a  sufficient  cause  for  their  issuance. 

It  showed  that  the  judgment  of  the  justice  of  the 
peace  was  unjust,  and  gave  a  sufficient  legal  reason  for 
not   appealing. 

The  application  was  made  in  open  Court  for  the 
issuance  of  the  writs,  during  the  term  of  the  Circuit 
Court,  which  sat  next  after  the  rendition  of  the  justi- 
ce's judgment,  and  an  order  obtained  for  their  issuance, 
and  the  necessary  bond  and  security  immediately  given. 
This  was  within  time  by  all  the  authorities.  Newman 
V.  RodgerSy  9  Hum.,  120;  Johnson  ^  Fenneer  v.  De- 
berry,  10  Hum.,  489. 

We  cannot  notice  the  affidavits  of  D.  B.  Hicks,  S. 
Norris,  J.  Farris  and  John  H.  Cartwright,  because  they 
are  not  in  the  record  by  any  bill  of  exceptions,  and 
are,  therefore,  no  ^  part  of  it.  And  besides,  upon  a  mo- 
tion to  dismiss  the  petition  of  Nance,  these  affidavits 
could  not  be  received  to  contradict  the  truth  of  the 
statement  contained  in  it.     2  Swan,  587;    3    Sneed,  326. 

This  is   enough   to   dispose   of  the   case.      But  we  are 

inclined  to   think   the  motion   to   dismiss  come    too    late. 

The  record  shows   that   the  writs  were   awarded  upon  the 

petition   of  Nance,   at    the  January   Term,   1858,  of    the 

40 
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Circuit  Court,  the  parties  appearing  by  their  attameysj 
and  the  motion  was  not  made  till  the  September  Term 
afterwards,  passing  by  the  May  Term.  Dwiggins  v. 
Robertson,  1  Tenn.,  81;  3  Sneed,  826. 

We   reverse  the    judgment  and  remand   the  cause,   to 
the  end  a  trial  may  be   had  upon  the  merits. 


W.  E.  Jones  r.  John  J.  Allbn. 

T.  Slaves.  Conversion.  Trover  and  ease.  To  constitute  a  con  version, 
Uiere  must  be  a  positive  tortious  act.  A  mere  nonfeasance  or  neglect 
of  some  legal  duty  will  not  sufSce  to  support  trover,  although  it  may 
constitute  sufficient  ground  to  maintain  an  action  on  tlio  case.  Hence, 
although  the  tacit  consent  of  a  peison  to  ?eceive  tba  services  of  the 
slave  of  another,  for  some  purposes,  might  he  equivalent  to  a  previous 
command,  it  would  not  amount  to  a  conversion  of  the  slave. 

2.  Same.  Consiruciive  conversion.  The  doctrine  of  constructive  con- 
version, as  applied  to  slaves,  must  be  carefully  guarded,  or  itfl  opera- 
tion will  be  extremely  mischievous.  ' 

3.  8am E.  Possess  the  two-fold  character  of  persons  and  property,  Aei 
of  180a,  ch,  18,  §  8.  Act  of  1881,  ch,  108,  J  1.  Under  our  modified 
system  of  slavery,  slaves  are  not  mere  chattels  ;  but  are  regarded  in 
the  two- fold  character  of  persons  and  property.  As  persons  they  are 
accountable  moral  agents,  possessed  of  the  power  of  volition  and  loco- 
motion, and  clothed  witb  certain  rights  by  positive  law  and  Judicial 
determination.  Other  privileges  and  indulgences  have  been  conceded 
to  them  by  the  universal  consent  of  their  owners.  Such  a»  being  sent 
to  perform  those  neighborly  offices  common  in  every  community ; 
being  allowed,  by  universal  sufferance,  at  night,  on  Sundays,  holldayar 
and  other  occasions,  to  go  abroad,  to  attend  church,  &c.  And  the- 
police  regulations,  established  by  the  acts  of  1808,  eh.  18,  {8,  and  1881 » 
ch.  108,  {  1,  have  no  reference  to  such  usages. 
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4.  Same.  Same,  Same.  Verbal  consent  of  the  oimer.  If  it  were  con- 
ceded that  a  person  who  permits  the  slave  of  another  to  come  or 
remain  on  his  premises,  without  a  written  pass  from  his  master,  is 
guilty  of  a  violation  of  the  act  of  1803,  nothing  can  be  predicated  of 
it  njore  tlian  that  he  incurs  the  pecuniary  penalty  prescribed  for  such 
violation  of  the  act.  Although  in  a  suit  to  recover  the  penalty,  the 
party  may  not  defend  himself  upon  the  ground  of  the  parol  license  of 
the  master,  yet,  in  a  civil  suit,  such  verbal  consent  would  be  a  suffi- 
cient defence,  and  this  may  be  established  either  by  direct  evidence., 
or  be  implied  from  circumstances. 

5.  Same.  Injury  resulting  from  furnishiag  liquor  to  a  slave.  If  a  per^- 
son  furnishes  liquor  to  the  slave  of  another,  he  may  not  only  be  held, 
amenable  for  a  violation  of  the  statute ;  but,  if  the  slave  should  become- 
intoxicated  thereby,  and,  as  an  immediate  consequence  of  this  drunk- 
enness, should  suffer  injury,  such  person  would  be  amenable  to  the 
master,  but  not  as  for  a  conversion. 

6.  Damages.  In  trover  and  ease.  In  trover  the  rule  of  damages  is. 
arbitrary ;  the  measure,  in  general,  is  the  value  of  the  property  tor- 

.  tiously  converted.    i3ut  in  case,  which  is  an  action  founded  on  the- 
/  plaintiff's  title  in  justice  and  equity  to  receive  a  compensation  in 
j    damages,  they  are  to  be  estimated  by  the  jury  in  view  of  all  the  cir- 
I    cumstances  of  the  particular  case ;  and,  under  the  general  issue^  ^c 
V   defendant  may  give  in  evidence  any  facts  or  circumstances  whH'h  in 

\ equity  arc  sufficient  to  bar  the  plaintiff's  claim. 


FROM   BUTHBRFORD. 


This  cause  was  tried  at  the  July  Term,  1858,  Davii>- 
SON,  J.,  presiding.  Verdict  and  judgment  for  the  plain- 
tiff.    The   defendant  appealed. 

£•  H.  EwiNGk  and  W.  L.  Martin,  for  the  plaintiff  ia 
error. 

J.  B.  Palmer,  for  the  plaintiff  in  error. 

The  defendant  below  offered  to  prove  by  several 
witnesses,  which  was  rejected    by  the   Court,  "that  they 
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had  lived  in  the  neighborhood  for  many  years ;  were 
well  acquainted  with  the  custom  of  the  country  in  ref- 
erence to  corn  shttckings,  and  that  the  custom  was, 
always,  when  a  person  desired  to  procure  lielp  from  his 
neighbors  to  assist  in  shucking  corn,  to  send  word  to 
them  m  any  way  that  is  convenient;  and  that  when 
slaves  attend,  it  has  not  been  the  custom  to  inquire 
whether  they  haw  been  sent  by  their  masters,  but  to 
permit  them  to  shuck  -corn,  taking  it  for  granted  that 
they  are  there  by  the  oonsent  of  their  masters.  That  it 
has  also  been  the  custom,  on  such  occasions,  to  furnish 
whiskey,   &c/' 

The  Court  erred  in  excluding  this  testimony,  because 
if  such  were  the  well  established  usage  or  custom  of  the 
country  and  of  the  neighborhood  of  these  parties,  Allen's 
consent  to  the  presence  and  services  of  his  boy  Isaac  at 
Jones',  would  have  been  the  legal  presumption  protecting 
Jones  in  accepting  from  him  reasonable  labor  of  that 
character,  and  in  order  to  take  himself  out  of  such 
legal  presumption,  or  its  operation,  Allen  must  have 
done  so  by  announcement,  or  some  other  manner  of 
dissent,  made  known  to  the  neighborhood  or  to  Jones. 
In  this  country,  the  legitimate  presumption,  in  the  ab- 
sence of  proof  to  the  contrary,  is,  that  the  master 
permits  those  accommodations  by  his  servants  for  his 
neighbors,  which  are  usual  and  customary,  and  which 
are  esteemed  necessary  to  a  good  neighborhood.  There 
jected  testimony  shows  corn  shuckings  to  be  prominent 
among   that   class  of  customs. 

This  position  is  distinctly  within  the  analogies  of  the 
law  of  agency.  Indeed,  a  slave  performing  services  for 
another  under   such   circumstances,   may   very  well  be   re- 
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garded  as  the  servant  or  agent  of  the  master,  acting  in 
pursuance  of  his  implied  consent  and  authority.  And 
why  should  not  custom  he  the  same  evidence  of  law 
in  this  case  as  well  as  in  others  ?  If  the  presumption 
here  insisted  upon  be  in  favor  of  Jones^  then,  in  order 
to  make  out  a  case  of  conversion  against  him,  it  must 
be  shown,  that  he  employed  Isaac  in  some  unreasonable 
or  unusual  manner.  This  is  not  shown.  Jones  fur- 
nished some  whiskey  to  all  the  slaves,  including  Isaac. 
This  was  customary.  And  if  wrong  in  any  sense,  it 
was  only  morally  and  not  legally  so.  There  is  no 
proof  that  the  boy  was  at  all  intoxicated,  or  injured,  in 
any  sense,   by  its   use. 

His  honor  below  charged  the  jury,  '^that  the  law 
charges  the  defendant,  Jones,  with  a  knowledge  as  to 
whether  the  slave  Isaac  was  at  the  husking  with  or 
without  the  authority  and  consent  of  the  owner,"  &q. 
This  is  error ;  for  if  the  presumption  contended  for  in 
this  brief  be  correct,  the  very  reverse  of  this  charge  is 
the  law.  The  W.  &  A.  B.  R.  Co.  v.  Fulton,  4  Sneed, 
589,  does  not  apply  to  this  case,  because  railroad  com- 
panies sustain  a  very  different  and  more  important  re- 
lation to  the  public,  and  particularly  to  the  owners  of 
slaves,  from  mere  private  individuals.  Traveling  on 
railroads  is  more  or  less  dangerous.  They  provide  the 
means  of  a  rapid  and  hasty  flight  of  the  slave  from  the 
owner,  if  permitted  to  pass  upon  them  without  express 
consent  from  the  master,  and  no  usage  or  custom 
exists  justifying  their  transportation  on  them  without 
consent.  The  law  very  properly,  therefore,  upon  gen- 
eral principles,  charges  railroad  companies  with  knowl- 
edge  as  to  the  master's  consent.      But  not   so  with   the 
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case  at  bar,  for  none  of  these  reasons  exist.  Besides 
this,  Jones  evidently  believed,  or  had  reason  for  so 
believing,  that  Isaac  was  there  by  his  master's  express 
direction   and   authority. 

The  Court  below  charged  the  jury  in  substance,  that 
it  was  equally  a  conversion  of  the  slave  Isaac  by  Jones, 
either  "to  put  him  to  service  by  husking  corn,  or  to 
accept  and  appropriate  such  labor,  with  a  knowledge 
that  it  was  performed  voluntarily  by  the  slave."  We 
do  not  think  this  a  correct  statement  of  the  law. 
There  is  certainly  a  manifest  difference  between  order- 
ing the  slave  of  another  to  do  an  act — ^in  other  words, 
exercising  authority  and  control  over  him,  and  merely 
suffering  or  permitting  him  to  perform  the  same  act 
voluntarily ;  because,  in  the  first  case,  he  is  placed  under 
the  restraints  of  a  command,  or  assumed  authority  and 
dominion  over  him,  which  may  or  may  not  result  in 
injury  to  him ;  while,  in  tho  other  instance,  he  acts 
free  from  all  compulsion,  and  whatever  he  may  do,  he 
is  under  no  other  person's  dominion  and  authority  than 
his  master'?. 


E.  A.  Keeble,  for  the  defendant  in  error. 

The  plaintiff  in  error  violated  an  express  statute  by 
permitting  the  slave  of  the  plaintiff  to  come,  and  other 
slaves  to  collect  or  assemble  at  his  dwelling,  negro  or 
out-houses,  without  a  written  permission.  Act  of  1808, 
ch.  13,  §  8,  C.  &  Nich.,  667;  act  of  1881,  ch.  103,  § 
1,  C.  &  Nich.,  682. 


DECEMBER  TERM,  1868.  631 

W.  E.  Jones  v.  John  J.  Allen. 

And  by  the  act  of  1856-6,  each  master  and  mistress 
was  made  the  legal  patrol  of  bis  or  her  premises. 

Defendant  was  then  guilty  of  an  illegal  and  wrongful 
act  to  permit  plaintiff's  slave  to  come  to  or  to  be  on 
his  premises,  and,   by  statute*  in  giving  him  whiskey. 

The  unusual  assemblage,  at  an  unusual,  illegal  time, 
at,  for  them,  an  illegal  place,  the  illegally  giving  the 
intoxicating  drink,  naturally  led  to  brawls,  which  natu- 
rally lead  to  personal  collisions,  which  naturally  lead  to 
personal  injuries  and  to  death. 

For  these  consequences  the  defendant  is  liable, 
although  the  injury  was  inflicted  by  a  third  person ; 
(see  cases  cited  in  note,  2  Parson's  on  Contracts,  468,) 
and  although  a  lapse  of  time  may  have  intervened  between 
the  wrongful  act  and  the  injury.  Dickinson  v.  Boyle^ 
17   Pick.,  78. 

If  the  plaintiff's  horse  had  escaped*  into  defendant's 
enclosure,  through  a  defect  in  the  fence,  and  an  im- 
properly put  up  haystack  had  fallen  on  him  and  killed 
him,  the  defendant  would  have  been  liable  Poioell  v. 
Saleshury^   2  Yo.   &   Jer.,  891,   cited   in   the  note    above. 

It  is  an  undisputed  principle,  that  where  a  loss  is 
to  fall  on  one  of  two  men,  he  must  suffer  who  is  to 
blame.     So  that  defendant  is  liable  on  the  second  count. 

Upon  the  first  count,  defendant  is  liable  for  a  con- 
version of  the  slave,  by  permitting  and  encouraging  him 
to   remain   on  hi?   premises. 

By  using  him  in  and  about  the  business  of  defend- 
ant. *^For  if  a  man  make  use  of  a  thing  found  or 
delivered  to  him,  it  is  a  conversion."  ''  So  if  he  misuse 
it."     2   Saunders'   Rep.  479. 
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The  wrongfal  use  or  assumption  of  title  is  a  direct 
conversion,  and  no  demand,  and  refusal,  is  necessary 
before  suit.  The  using  of  a  thing,  as  the  wearing  of 
apparel  without  the  license  of  the  owner,  is  a  conversion, 
and  the  intent  is  nothing.  Browne  on  Actions  at  Law, 
437-8,  436. 

A  conversion  is  a  deprivation  of  property  to  the 
plaintiflF,  and  does  not  imply  a  transfer  of  property  to 
the  defendant.      Browne  on  Actions  at  Law,  435. 

The  authority  of  these  cases  referred  to  above  have 
been  recognized  by  this  Court  in  Bell  v.  OummingSy  3 
Sneed,  281,  and  in  the  Western  ^  Atlantic  M.  It.  Co. 
V.  Fulton,  4  Sneed,  589. 


McEiNNET,   J.,   delivered   the   opinion  of  the   Court* 

This  was  an  action  on  the  case,  to  recover  the 
value  of  a  slave,  the  property  of  Allen,  alleged  to  have 
been  wrongfully  converted  by  Jones.  Verdict  and  judg^ 
ment  were  for  the  plaintiff,   for  $1050.00. 

The  following  are  the  material  facts:  In  the  fall  of 
1857,  Jones  had  a  corn-husl^ing.  He  invited  his  neigh- 
bors to  assist  him,  and  sent  a  message  to  Allen,  request- 
ing him  to  send  help.  About  twenty  five  white  men,  and 
seventy-five  negroes  assembled,  after  dark;  and  among 
other  negroeSj  was  I%aac,  the  property  of  Allen.  About 
ten  or  eleven  o'clock  in  the  night,  the  slaves  were 
called  to  supper,  and  after  supper,  they  were  directed 
by  Jones  to  go    home.      Most    of   them    left,   but  some, 
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(and  Isaac  among  the  nnmber,)  remained  in  the  back 
yard  some  half  an  hour,  amusing  themselves  wrestling. 
While  thus  engaged,  a  white  man,  whose  name  is  Hager, 
approached  Isaac,  and  without  any  proYOcation,  as  it 
seems  from  the  record,  stabbed  him  mortally,  and  he 
died  in  a  few  minutes  after.  Jones  had  retired  into  the 
house,  after  directing  the  slaves  to  go  home,  and  knew 
nothing  of  the  occurrence  until  after  it  was  over.  It 
seems  that  the  messenger  by  whom  Jones  sent  the  re- 
quest to  Allen  for  help,  did  not  deliver  the  message, 
but  Jones  was  not  informed  of  his  neglect  to  do  so, 
until  sometime  after  the  murder  of  the  slave.  There  is 
no  direct  evidence  that  the  slave  Isaac  went  to  the 
corn-husking,  by  the  permission,  or  with  the  knowledge 
of  his  master.  The  proof  shows,  that  Jones  knew  that 
Isaac  was  present,  and  engaged  in  busking  com  with 
the  other  slaves;  and  it  is  not  shown  that  he  objected 
to  his  being  there,  or  made  any  inquiry  as  to  whether 
his  master  had  given  him  permission  to  aUond.  It  is 
also  shown,  that  Jones  handed  around  spiritous  liquor 
to  the  hands  while  at  work,  and  gave  it  to  Isaac  as 
well  as  to  the  other  slaves;  but  there  is  no  intimation 
that  Isaac,  or  any  one  else,  was  intoxicated,  except 
Hager,  who  came  there  drunk,  and  without  being  in- 
vited. 

The  declaration  contains  two  counts.  The  first  is  in 
trover,  for  an  unlawful  conversion  of  the  slave;  and  the 
second  is  a  special  count  in  case.  The  gravamen  of 
the  latter  count  is,  that  Jones  knowingly  and  unlawfully 
suffered  the  slave,  without  a  written  permit,  or  consent 
from  his  master,  to  go  upon  his  premises  with  other 
slaves;  and  being  so  there,  employed  said  slave  in  husk- 
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ing  com ;  and  while  thus  employed  upon  the  defendant's 
.premises,   said   slave  was  killed,   and   lost  to  the  plaintiff. 

The  verdict  was  upon  the  count  in  trover.  The 
Court  charged  the  jury,  in  substance,  that,  by  law,  the 
defendant  was  bound  at  his  peril,  to  know  whether  the 
slave  was  present  at  the  corn-husking  by  the  authority 
and  with  the  consent  of  his  owner.  And  if  there  with- 
out such  authority  and  consent,  although  the  defendant 
may  have  believed  that  he  was  present  in  pursuance  of 
the  message  sent,  and  supposed  to  have  been  delivered 
to  his  master,  the  defendant  assumed  to  exercise  any 
authority  over  him  inconsistent  with  the  dominion  of 
his  owner,  either  by  putting  him  to  service  in  husking 
corn,  or  with  knowledge  that  he  was  voluntarily  so  en- 
gaged, in  sanctioning  his  employment,  and  in  receiving 
and  appropriating  his  labor  to  his  own  use,  that  then 
the  plaintiff  might  elect  to  treat  such  assumed  authority 
as  a  eonversion  of  the  slave,  and  sue  in  trover  for  his 
value.  That  the  gist  of  the  action  was  not  the  killing 
of  the  slave  by  Hager,  but  the  wrongful  conversion  of 
him  by  the   defendant. 

The  Court  excluded  evidence  of  the  usage  of  the 
country,  of  slaveholders  sending  their  slaves  on  such 
occasions  to  help  their  neighbors,  on  request,  without 
any  written  evidence  of  permission  or  consent. 

Two  questions  arise  upon  this  record:  1st.  Whether, 
under  the  circumstances,  the  law  affords  any  remedy  to 
the  plaintiff,  against  the  defendant ;  and  if  so,  what  the 
appropriate  remedy  is;  whether  trover,  or  a  special  ac- 
tion on  the  case.  The  inquiry  is  important,  not  merely 
as  a  question  of  pleading,  with  a  view  to  preserve  the 
proper  distinction  between  the  different  forms   of  action; 
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its  chief  importance  in  the  present  instance,  is  in  view 
of  the  question  of  damages.  In  trover^  the  rule  of 
damages  is  arbitrary ;  the  measure,  in  general,  is  the 
value  of  the  property  tortiously  converted.  But,  in  <?aw, 
which  is  an  action  ''founded  on  the  plaintiff's  title  in 
justice  and  equity  to  receive  a  compensation  in  dama- 
ges." 2  Stark.  Ev.,  212,  the  damages  are  to  be  esti- 
mated by  the  jury,  in  view  of  all  the  circumstances  of 
the  particular  case ;  and  under  the  general  issue,  the 
defendant  may  give  in  evidence  any  facts  or  circum- 
stances which,  in  equity,  are  sufficient  to  bar  the  plain- 
tiff's claim.     Id. 

The    argument    for    the    plaintiff    assumes,    that    the 
J}  it  plaintiff    was    guilty   of  a    violation    of    positive   law,    in 

suffering  the  slave  to  remain  upon  his  premises  without 
the  master's  written  permission  or  consent,  and  the 
charge  of  the  Court  seems  to  sanction  this  position. 
The  act  of  1803,  ch.  18,  sec.  3,  declares,  that  "no 
person  or  persons,  shall  knowingly  permit  any  slave  or 
slaves  to  come,  collect,  or  assemble,  at  his  or  their 
dwelling-house,  negro-house  or  houses,  without  a  written 
pass  from  the  owner,  overseer,  or  person  in  whose  em- 
ploy such  slave  or  slaves  may  be,  setting  forth  his  or 
their  business,  and  time  of  absence,  kc.^  under  the 
penalty  of  ten  dollars.  The  act  of  1881,  ch.  103,  sec. 
1,  forbids  ^^  All  assemblages  of  slaves,  in  unusual  num- 
bers, or  at  suspicious  times  and  places,  not  expressly 
authorized  by  the  owners;"  and  requires  that  all  such 
assemblages  shall  be  dispei*sed  by  any  patrol  of  the 
bounds,  or  constable  or  justice  of  the  peace.  And  by 
the  second  section,  ''Any  person  or  persons,  who  shall 
knowingly  permit  any  such   assembly   to  be  held  on   his 
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or    her    land    or    premiseft/'    shall    be    liable    to    indict- 
ment,   &c. 

By  a  subsequent  statute,   every  niaster   or  overseer  is 
constituted   a  patrol  for  his  own  premises. 

The  object  of  these  provisions  is  obvious  enough. 
For  reasons  of  policy  and  necessity,  it  has  been  found 
indispensable,  in  every  slave*hoIdipg  community,  to  pro- 
vide various  police  and  patrol  regulations,  giving  to  white 
persons,  other  than  the  owner^  the  right,  and  making  it 
the  duty,  under  certain  circumstances,  to  exercise  a  con- 
trol over  slaves.  The  safety  of  the  community,  the  pro- 
tection of  the  person  and  property  of  individuals,  and 
the  safety  of  the  owner's  property  in  his  slaves,  alike 
demand  the  enactment  of  such  laws.  But  these  statutory 
provisions  must  be  understood  and  expounded,  according 
to  the  manifest  intention  of  the  Legislature.  We  are 
not  to  forget,  nor  are  we  to  suppose  that  it  was  lost 
sight  of  by  the  Legislature,  that,  under  our  modified  sys- 
tem of  slavery,  slaves  are  not  mere  chattelsj  but  are 
regarded  in  the  two-fold  character  of  persons  and  prop^ 
erty.  That  as  persons^  they  are  considered  by  our  law, 
as  accountable  moral  agents,  possessed  of  the  power  of 
volition  and  locomotion.  That  certain  rights  have  been 
conferred  upon  them  by  positive  law  and  judicial  deter- 
mination, and  other  privileges  and  indulgences  have  been 
conceded  to  them  by  the  universal  consent  of  their 
owners.  By  uniform  and  universal  usage,  they  are  con- 
stituted the  agents  of  their  owners,  and  are  sent  on  their 
business,  without  written  authority.  And  in  like  manner, 
they  are  sent  to  perform  those  neighborly  good  offices, 
common  in  every  community.  They  are  not,  at  all  times, 
in  the    service    of   their    owners,  and    are    allowed,    by 
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universal  sufferance,  at  night,  on  Sundays,  holidays,  and 
other  occasions,  to  go  abroad,  to  attend  church,  to  visit 
those  to  whom  they  are  related  by  nature,  though  the 
relation  be  not  recognized  by  municipal  law;  and  to 
exercise  other  innocent  enjoyments,  without  its  ever  en- 
tering the  mind  of  any  good  citisen,  to  demand  written 
autharitff  of  them.  The  simple  truth  is,  such  indul- 
gences have  been  so  long,  and  so  uniformly  tolerated, 
that  public  sentiment  upon  the  subject  has  acquired 
almost  the  force  of  positive  law.  Would  it  not  be  absurd 
to  suppose,  that  the  police  regulations  above  noticed,  had 
reference  to  such  usages? 

But,  to  give  to  the  argument  the  utmost  scope  to 
whicli  it  can  be  entitled,  let  it  be  conceded,  that  the 
defendant,  in  suffering  the  slave  to  come,  or  remain 
upon  his  premises,  without  a  ^^ written  pass"  from  the 
master,  was  guilty  of  a  violation  of  the  act  of  1808; 
what  can  be  predicated  of  it  ?  Nothing  more  than  that  he 
incurred  the  pecuniary  penalty  prescribed  for  such  viola- 
tion. And  it  may  be  admitted,  that,  in  a  suit  to  re^ 
cover  the  penalty^  the  defendant  could  not  have  succesa- 
fully  defended  himself  on  the  ground,  that  the  owner 
had,  in  fact,  given  the  slave  parol  license,  or  consent, 
to  attend  the  corn-husking.  We  have  held,  that  on  an 
indictment  for  trading  with  a  slave,  without  a  written 
permit  from  the  master,  it  cannot  be  set  up  as  a  de-* 
fence,  that  the  master,  in  point  of  fact,  knew  of,  and 
consented  to  the  trading  with  his  slave  in  the  given 
ease;  and  for  the  simple  reason,  that,  by  the  express 
terms  of  the  statute  on  which  the  indictment  was  framed, 
the  evidence  of  the  master's  consent  is  required  to  be 
in  writing.     But,  we  likewise  held,  that  in  a  common  law 
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action  to  regain  the  property  received  from  the  Bl&ve^ 
or  to  recover  its  value,  the  master  might  be  repelled, 
by  showing,  that  in  fact  he  did  verbally  consent  to  the 
traffic   with  his   slave. 

The  principle,  we  think,  is  alike  applicable  to  the 
present  case.  And  such  verbal  consent  may,  as  in  other 
cases,  be  established  either  by  direct  evidence,  or  be 
implied  from  circumstances. 

The  effect  of  this  principle,  applied  to  tlie  case  un- 
der consideration,  is,  that  the  want  of  a  ^'written  pass,'' 
would  be  of  no  consequence,  provided  there  were  suffi- 
cient evidence  to  show  the  master's  verbal  consent,  that 
the   slave   should  attend  the  corn-husking. 

But,  supposing  that  no  consent  of  the  master  was 
given,  in  any  form,  and  that  the  slave  merely  of  his  own 
volition,  went  upon  the  defendant's  premises,  and  engaged 
in  husking  com,  and  that  the  defendant,  knowing  that 
he  was  there  without  authority,  passively  acquiesced  in 
his  remaining,  and  in  his  continuing  to  assist  in  husking 
com ;  would  this  amount  to  a  conversion  ?  Clearly  not, 
in  our  opinion.  To  constitute  a  conversion,  ^*  there 
must  be  a  positive  tortious  act."  A  mere  non-feasance, 
or  neglet  of  some  legal  duty,  will  not  suffice  to  support 
trover,  although  it  may  constitute  sufficient  ground  to 
maintain  an  action  on  the  case.  Bromley  v.  CoxweUj 
Bos.  and  Pull.,  438 ;  Boss  v.  Johnsofiy  5  Bur.,  2825 ;  2 
Starkie's  Ev.,  840.  The  tacit  consent  of  the  defendant, 
to  receive  the  service  of  the  slave,  might,  for  some 
purposes,  be  equivalent  to  a  previous  command.  It  would 
undoubtedly  be  so,  in  a  suit  brought  to  recover  the 
value  of  the  slave's  services.  But  it  cannot  be  held  to 
amount  to  a  conversion. 
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This  doctrine  of  constructive  conversion,  as  applied 
to  slaves,  must  be  carefully  guarded,  or  its  operation 
will  be   extremely  mischievous. 

The  only  affirmative  acts,  so  to  speak,  imputed  to 
the  defendant,  furnishing  the  slave  with  supper  and  a 
dramy  are  entitled  to  no  consideration  in  the  determina- 
tion  of  the  point  of   conversion. 

It  is  certainly  true,  that  if  one  furnishes  liquor  to  a 
slave,  he  may  be  held  amenable  for  a  violation  of  the 
statute;  and  it  is  likewise  true,  that  if  the  slave  should 
thereby  become  intoxicated,  and,  as  an  immediate  conse- 
quence of  this  drunkenness,  should  suffer  injury,  such  per- 
son would  be  answerable  to  the  master,  but  not  as  for 
a   conversion. 

It  is  not  assumed  that  the  defendant  is  liable  in 
damages  for  the  killing  of  the  slave.  The  charge  of  the 
Court  negatives  his  liability  on  that  ground,  and  we 
think  properly.  For  the  killing  of  the  slave  cannot  be 
regarded  as  the  natural  and  proximate  consequence  of  the 
omission  of  duty  imputed  to   the   defendant. 

The  result  of  our  opinion  is,  that  trover  will  not 
lie  upon  the  facts  in  this  record;  and  in  instructing  the 
jury  otherwise,  the  Court  erred.  The  remedy  is  case,  if 
there  be   any. 

Judgment  reversed. 
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Alpha  YouNa  v.  Adam  Butler. 

1.  Sals  or  Rsal  Estate.  Chancery.  Deraigmmtnt  oj  HiU.  Ex- 
ecuted  and  executory  contracts.  If  the  purchaser  of  a  tract  of  land 
accepts  a  deed  with  covenants  of  warranty,  and  has  possession,  he 
cannot  ask  for  a  deraignment  of  title,  as  he  could  if  his  oon tract  was 
executory. 

2,  Same.  Same.  Covenant  against  incumbrances.  It  is  incumbent  on 
the  vendee  of  real  estate,  before  he  can  rely  upon  a  breach  of  a  cove- 
nant against  incumbrances,  to  aver  and  prove  the  paramount  title 
with  all  the  particularity  required  of  a  i plaintiff  in  an  action  of 
ejectment. 

8.  Same.  Same,  Covenant  of  seizin.  Upon  covenants  of  seizin 
and  right  to  convey,  the  vendee  must,  before  he  is  entitled  to  any 
relief,  by  averment  and  proof,  negative  the  words  of  the  covenant. 

4.  Same.  Same.  Eviction.  Fraud.  Insolvency  of  the  vendor.  If 
the  vendee  of  real  estate  accepts  a  deed  with  covenants  of  warranty, 
a  Court  of  Chancery  will  not  rescind  the  contract  or  stay  the  collec- 
tion of  the  purchase  money,  for  a  mere  defect  of  title,  if  the  case  be 
free  of  fVaud  and  the  vendor  is  solvent,  but  will  leave  the  party  to 
his  remedy  upon  the  covenants  taken.  If  the  covenants  have  been 
actually  broken,  and  the  vendor  is  insolvent,  a  Court  of  Equity  may 
restrain  him  from  proceeding  to  collect  the  whole  amount  of  the 
purchase  money,  and  may  set-off  the  damages  occasioned  by  the 
breach  of  the  covenants  against  such  unpaid  purchase  money. 


FROM   WARREN. 


This  cause  was  heard  upon  original  and  cross-bUls 
before  Chancellor  Ridley,  at  the  September  Term,  1857. 
He  pronounced  a  decree  for  the  complainant  in  the 
original  bill.     The  defendant  appealed. 

W.  Britton,  for  the  complainant  assumed,  that, 
when     a    party    takes     possession    of    a    tract    of    land. 
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under  a  deed  with  covenants  of  general  warranty  of 
title,  without  any  fraud  on  the  part  of  the  vendor,  he 
has  no  right  to  come  into  a  Court  of  Chancery  and 
allege  or  set  up  a  defect  in  the  title.  If  the  vendee 
is  evicted,  he  has  his  remedy  at  law.  Buchanan  v. 
Altpell,  8  Hum.,  516;  Kimbrough  v.  Benton^  3  Hum., 
116 ;  Mliott  V.  Thompson,  4  Hum.,  99. 

T.  B.  Murray,  for  the  defendant. 

W.  P.  HiCKKRSON,  for  the  defendant,  said: 

We  insist  the  decree  is  clearly  erroneous,  because 
Young  by  his  bond,  guarantees  that  he  has  a  good  and, 
sufficient  title  to  the  whole  tract,  and  that  it  contains 
567^  acres.  And  a  vendor  who  asks,  as  in  this  case, 
a  specific  execution  of  a  contract,  must  show  a  clear, 
legal  title.  A  vendee  will  not  be  compelled  to  take  a 
doubtful   title. 

But  it  is  said  he  has  a  title  by  prescription.  A 
title  by  prescription  can  only  be  acquired  when  a  party, 
and  those  under  whom  he  claims,  have,  been  in  pos- 
session under  a  title,  defining  the  boundaries,  continu- 
ously for  twenty  years. 

There  is  not  one  word  in  this  record  showing  that 
Young,  or  those  under  whom  he  claims,  ever  had  pos- 
session, outside  of  the  boundaries  of  the  land,  the  141 
acres  covered  by  the   aforesaid   grants. 

But  if  it  were  admitted  that  Young  had  a  title  by 
prescription,  Butler  is  not  compelled  to  take  such  a 
title,      Cunningham  v.  Sharp,  11  Hum.,  116. 

But  it  may   be   said,   that    although  this    is    so,   still 
41 
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this  Court  has  no  jurisdiction,  as  Butler  is  in  possession 
under  a  deed  with  covenants  of  warranty.  There  is, 
I  admit,  a  class  of  cases  to  which  this  rule  applies. 
Such  is  the  case  of  Elliott  y.  ThompBon,  4  Hum., 
99-102. 

But  that  rule  cannot  apply  to  the  case   at  bar: 

1.  Because  Young  himself  comes  into  this  Court 
asking  the  Court  to  execute  specifically  the  contract 
between  him  and  Butler.  This  Court  has  original  and 
exclusive  jurisdiction  in  such  cases.  Butler  having  been 
brought  hero  by  Young,  presents  his  cross-bill,  and  says, 
to  Young,  I  want  just  what  you  ask ;  I  want  to 
execute  the  contract  specifically ;  I  want  a  clear  title  to 
the  land;  I  want  to  pay  the  purchase  money;  and  if 
you  cannot  execute  the  contract  substantially,  I  want  a 
recision  of  the  contract.  Young  answers  this  bill,  and 
says,  report  upon  my  title;   it  is  good. 

2.  Because,  although  Butler  has  a  deed,  he  did 
not  receive  it,  as  his  title,  but  objected  to  it  at  the 
time,  and  still  holds  Young's  bond. 

3.  Because  the  facts,  as  charged  in  Butler's  cross- 
bill, and  which  are  abundantly  sustained  by  the  pi  oof, 
show  that  the  attempt  to  sell  Butler  land  to  which  he 
had  no  title,  and  to  get  him  to  receive  the  deed 
therefor,  amount  to  a  charge  of  the  grossest  fraud  on 
Young's  part.  This  gives  the  Court  jurisdiction.  Woods 
V  North  ^  John$ony  Q  Hum.,  809. 

4.  This  Court  has  jurisdiction  to  rescind  this  con- 
tract, because  it  cannot  be  executed.  Young  has  Butler's 
money,  and  Butler  has  no  title.  Beed  v.  Woe^  9  Yerg., 
283. 

But  if  there  was  doubt  about  the  jurisdiction,  Young 
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having  answered,  and  this  being,  at  least,  a  case  in 
which  this  Court,  under  all  the  facts  in  this  case,  has 
concurrent  jurisdiction  with  a  Court  of  Law,  will  not, 
after  all  the-  costs  that  has  been  incurred,  and  after 
Young  has  thus  experimented  with  the  Court  as  to  his 
title,  turn  Butler  over  to  a  Court  of  Law  to  begin 
again. 

If  this  be  so,  in  this  sort  of  case,  it  is  hard  to 
understand  what  is  meant  by  the  act  of  1851  amending 
the   Chancery  practice. 


WRiQfiT,  J.,  delivered  the  opinidti  of  the   Court. 

This  case   comes  to  this  Court  upon  bill    and  cros8> 
bill. 

In  Novetuber,  1855,  the  complainant  sold  ta  the* 
defendant  a  tract  of  land,  upon  which  he  resided  iui 
TVarren  county,  including  some  valuable  milll^  tberQon^ 
together  with  some  personal  estate.  The  consideration 
of  the  entire  purchase  was  $7,000,  tP^,SO0  of  which  the 
defendant  paid  in  cash,  and  execi&ted  his  note  for  the 
residue,  due  the  first  of  April,  1856,  at  which  time  he 
was  to  have  possession  and  a  deed  in  fee-simple,  upon 
completing  the  payment  of  the  purchase  money. 

He  took  of  complainant  a  title  bond  to  that  effect, 
in  which  there  is  a  stipulation  that  the  tract  of  land 
shall  contain  567}  acres;  and  they  mutually  agreed 
that  a  survey  should  be  made  by  the  county  surveyor 
between  that  time  and  the  first   of    April,   and  prior  to. 
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the  making  of  the  deed,  with  a  yiew  to  ascertain  the 
exact  quantity. 

The  land  sold  was  made  up  of  various  small  tracts, 
which  lie  adjoining  each  other ;  and  they  were  described 
by  metes  and  bounds  with  great  particularity  in  the 
title  bond. 

On  the  first  of  April,  1856,  defendant  appeared,  de- 
manded and  received  possession  of  the  tract  of  land 
and  other  property,  and  has  held  it  and  resided  upon 
it   ever   since,   save   as   hereinafter   shown. 

He  averred  his  ability  to  pay  the  purchase  money 
at  the  time,  and  his  willingness  to  do  so  upon  receiving 
a  deed. 

It  appears,  that  about  the  time  of  the  purchase,  one 
Wilkinson  had  possession  of,  and  ^claimed  about  fifty 
acres  within  the  bounds  of  the  tract,  and  that  a  suit 
was  pending  *  in  the  name  of  one  Black,  under  whom 
complainant  derived  title,  and  for  complainant's  benefit, 
to  recover  the  same  of  Wilkinson.  But  neither  com- 
plainant or  defendo-nt  then  regarded  Wilkinson's  claim 
as  of  any  avail,  or  at  all  in  the  way  of  the  trade 
between  them. 

The  county  surveyor  had  made  two  surveys  of  the 
land,  in  one  of  which  he  found  the  quantity  to  be  611 
acres,   and  in  the  other  567^   acres. 

But  the  defendant  affected  not  to  be  satisfied  with 
these  surveys.  Finally,  however,  after  he  had  examined 
them,  and  after  a  good  deal  of  discussion  as  to  the 
boundaries  of  the  land  and  the  nature  of  the  title,  he 
agreed  to  accept  a  deed,  and  pay  the  unpaid  purchase 
money.  And  on  the  24th  of  April,  1866,  complainant 
executed  to  him   a   deed    in    fee  simple,   with  full    cove- 
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nants  of  warranty,  which  he  accepted ;  caused  complain- 
ant to  acknowledge  it  before  the  clerk,  and  oh  the 
same   day  had  it  duly  registered. 

But  he  still  did  not  complete  the  payment  of  the 
purchase  money;  but  on  the  same  day,  after  the  regis- 
tration of  the  deed,  presented  to  complainant,  in  wri- 
ting, various  objections  to  the  title,  which  seem  to  have 
been   frivolous  and   unfounded. 

The  complainant,  however,  attempted  to  remove  them, 
and  caused  one  Mercer  to  execute  a  quit-claim  deed  to 
the  land  to  the  defendant,  in  which  he  disclaimed  all 
interest,  and  recited  that  he  made  the  conveyance  to 
satisfy  the  defendant. 

The  defendant  still  did  not  pay  the  residue  of  the 
purchase  money,  and  complainant  has  obtained  judgment 
at  law  for  the  same;  and  also  filed  an  attachment  bill, 
and  has  attached  certain  personal  estate  of  defendant  to 
pay   the   debt. 

The  object  of  the  cross-bill  is  to  stay,  by  injunc- 
tion, the  collection  of  the  remaining  unpaid  purchase 
money,  until  complainant  shall  exhibit  a  valid  and  con- 
nected chain  of  title  to  the  land,  and  if  any  be  lost 
by  better  title,  an  abatement  for  that;  and,  also,  that  an 
accurate  survey  be  had,  and  an  abatement  for  any  de- 
ficiency  in   quantity. 

The  clerk  and  master,  upon  a  reference  to  him, 
reported  the  land  taken  by  the  Wilkinson  suit  at  forty- 
four  acres,  and  the  deficiency  in  quantity  at  nine  acres — 
in  all  fifty-three  acres;  and  that,  as  to  the  residue  of 
the  tract,  the  title  was  valid. 

To  this  report  the  defendant  filed  only  two  excep- 
tions ;  first,  because  the  clerk  and  master  had  reported  the 
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title  of  Young  good  to  the  whole  tract,  except  fifty-three 
acres,  Trhen,  in  fact,  he  docs  not  show  a  good  and 
valid  title  to  any  portion  of  said  land ;  second,  because 
he  only  allowed  defendant  credit  at  $9.50  per  acre  for 
the  deficit,  when  the  proof  showed  the  value  of  said 
deficit,  as  a  part  of  the  whole  tract,  to  be  $15  per 
acre. 

The  Chancellor  overruled  the  exceptions  on  both 
sides,  and  decreed  in  accordance  with  the  report,  which 
was  confirmed,  that  complainant  had  a  valid  title  to  the 
entire  tract,  and  that  it  contained  the  proper  quantity, 
except  the  fifty-three  acres;  and,  as  to  the  value  of  that, 
gave  a  decree  against  complainant  and  his  sureties  in  a 
refunding  bond,  executed  in  the  cause  upon  a  dissolution 
of  defendant's  injunction  upon  the  judgment  at  law, 
which  complainant  had  been  allowed  to  collect. 

To  this  decree  complainant  submits,  and  the  de- 
fendant appeals  to  this  Court. 

We  think  the  ChanceUor's  decree  is  correct. 

The  counsel  of  defendant  have  assumed  in  argument 
here,  that  the  decree  is  erroneous  upon  several  grounds, 
all  of  which  we  deem  untenable. 

In  the  first  place,  the  bill  of  the  complainant  can 
not,  as  they  insist,  be  regarded  as  one  seeking  the 
specific  performance  of  the  contract  between  complainant 
and  defendant.  It  has  none  of  the  features  of  such  a 
bill.  Its  only  object  is  to  attach  and  sell  the  defend- 
ant's estate  to  pay  the  remaining  purchase  money.  It 
does  not  even  seek  to  enforce  a  lien  upon  the  land. 
He  cannot  be  regarded  as  standing  here  upon  the  title 
bond  and  a  bill  to  enforce  its  performance.  He  has 
accepted    a    deed  with  covenants  of   warranty,  and    has 
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poBsessioDy  and  is  in  no  condition  to  aak  for  a  deraign- 
ment  of  title,  as  he  would  be  if  he  stood .  upon  an 
executory  contract.  The  case  of  (Cunningham  y.  Sharpy 
11  Hum.,  116,  to  which  we  have  been  referred,  is,  there- 
fore, wholly  unlike  this.  The  position  assumed  for  him, 
that  he  did  not  freely  and  fairly  accept  the  deed,  is, 
we  think,  entirely  unfounded.  From  the  facts  in  this 
record,  we  have  no  doubt  that  it  was  his  purpose,  from 
the  beginning,  to  obtain  the  deed  and  the  possession 
of  the  property  without  paying  for  it,  until  such  time 
as  it  suited  his  convenience  to  do  so. 

Neither  is  there  any  foundation  for  the  position  as- 
sumed, that  complainant  was  guilty  of  fraud  in  the 
sale  of  this  land,  upon  which  to  base  a  ground  for 
the  interference  of  a  Court  of  Equity.  No  such  thing 
is  alleged  or  pretended  in  the  answer  to  the  original 
bill,  or  in  the  cross-bill.  And  in  the  amendment  to  the 
cross-bill  it  is  evident  the  charge  is  not  earnestly  in- 
sisted on.  And,  if  it  were,  it  is  denied  in  the  answer, 
and  not  sustained  in  the  proof. 

The  deed,  in  addition  to  the  covenant  of  general 
warranty,  which  was  all  the  title  bond  required,  contains 
covenants  of  seizin,  right  to  convey,  and  that  the  land 
is  free  from  incumbrances.  And  it  is  said,  if  complain- 
ant had  no  title,  a  Court  of  Chancery  may  relieve  cm 
these  covenants,  because  there  was  an  instantaneous 
breach  of  them. 

A  conclusive  answer  to  this  is,  that  defendant  no 
where,  either  in  his  bill  or  answer,  alleges  or  avers 
any  want  of  seisin  or  title  in  complainant,  or  the  ex- 
istence of  any  valid  incumbrance,  much  less  does  he 
show  any  such  thing  by  proof. 
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He  simply  says,  the  complainant  has  failed  to  produce 
such  a  title  as  he  is  entitled  to  receive;  that  he  is  on- 
Trilling  to  rescind  the  contract^  inasmuch  as  he  has  gone 
on  the  land  to  live,  and  has  made  valuable  improve- 
ments on  it,  and  he  asks  for  an  injunction  against  the 
purchase  money  until  the  complainant  shall  exhibit  his 
title.  And  in  the  amended  bill  h«  alleges  that  certain 
persons,  by  name,  claim  small  portions  of  the  land; 
but  does  not  pretend  to  aver  that  these  claims  have 
any  validity  whatever.  As  to  the  covenant  against  in- 
cumbrances, it  was  incumbent  on  the  defendant,  before 
he  could  claim  anything  under  it  in  his  cross-bill,  to 
aver  and  make  out,  by  proof,  the  paramount  title  with 
all  the  particularity  of  a  plaintiff  in  ejectment.  Rawie 
on  Covenants  for  Title,  (2d  ed.,)  87,  135,  note  1,  147; 
Bickford  v.  Page,   2  Mass.,  461. 

And  as  to  the  covenants  of  seizin  and  right  to 
convey,  it  was  certainly  necessary  to  negative  the  words 
of  the  covenant,  and,  perhaps,  in  the  proof,  to  take 
some  steps  towards  showing  a  breach  of  the  covenants. 
Rawle,  84,  87,  88. 

So  that  if  defendant,  upon  his  cross-bill,  be  regarded 
as  in  the  proper  form  under  the  effect  of  the  9th  section 
of  the  act  of  1852,  ch.  865,  because  complainant  failed 
to  demur  and  answered,  yet  these  covenants  will  not 
avail  him,  because  he   has   shown  no  breach   of  them. 

We  put  out  of  the  case  altogether  the  claim  of  Wilk- 
inson, and  any  deficiency  in  the  area  of  the  tract, 
because  defendant  was  allowed  for  that  in  the  decree, 
as  much,  certainly,   as  he  was   entitled  to. 

The  settled  rule,  however,  is,  where  there  has  been 
no  eviction,   a   Court  of   Chancery  will    not   rescind    the 
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contract,  or  stay  the  collection  of  the  purchase  money, 
if  the  case  be  free  of  fraud,  for  a  mere  defect  of  title, 
but  will  leave  the  party  to  his  remedy  upon  the  cove- 
nants taken.  Woodruff  v.  Bunce^  9  Paige,  443 ;  1  Johns. 
Ch.  R.,  218;  2  Johns.  Ch.  R.,  619;  8  Hum.,  516-519; 
4  Hum.,  99. 

And  this  is  so  if  the  covenants  have  been  actually 
broken,  unless  the  grantor  is  insolvent,  in  which  event 
a  Court  of  Equity  may  restrain  him  from  proceeding  to 
collect  tho  whole  amount  due  for  the  purchase  money, 
and  may  offset  the  damages  occasioned  by  the  breach 
of  the  covenant  of  seizin,  &c.,  against  such  unpaid  pur- 
chase money.  9  Paige,  443,  444;  2  Johns.  Ch.  R.,  519; 
4  Hum.,  66-68. 

But  here  complainant  is  solvent,  and  there  is  no  aver- 
ment to  the  contrary. 

It  follows,  if  complainant's  title  be  defective,  defend- 
ant can  have  no  relief  in  this  proceeding. 

But  we  have  little  doubt,  from  what  we  see  in  this 
record,  that  though  the  title,  perhaps,  is  not  at  present 
so  made  out  as  that  defendant  would  be  obliged  to  aocept 
it,  if  this  were  an  application  for  a  specific  performance; 
yet,  that,  with  proper  care  and  labor,  a  valid  title  may 
be   shown  in  complainant. 

Decree  affirmed,  with  costs. 
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Salx  of  Bsal  Estate.  Chancery.  Joint  purchase.  If  two  or 
moro  persons  make  a  joint  purchase  of  real  estate,  each  is  entitled  to 
participate  equally  in  profit  and  loss,  without  regard  to  equality  in 
payment  of  the  purchase  money  ;  but  the  property  thus  purchased 
will  be  held  bound  for  any  excess  paid  by  one  over  another. 

Same.  Same.  Partiiion.  If  one  of  the  joint  purchasers  dies,  a 
proceeding  to  sell  the  real  estate  thus  purchased,  to  equalize  the  pay- 
ments, does  not  fall  within  the  rules  applicable  to  sales  for  partition* 
and  for  the  payment  of  debts,  requiring  proof,  an  account,  &c.  It  is 
in  the  nature  of  any  other  original  suit  in  chancery,  and  governed  by 
the  same  rules  of  practice. 

Sake.  Same.  A  erose-bill  by  the  minor  cures  defects.  If  real  estate 
is  sold  upon  informal  proceedings,  and  a  minor  defendant  files  a  cross- 
bill by  proehein  amif  and  has  the  sale  set  aside,  and  a  re-sale  ordered, 
his  position  as  defendant  is  changed,  and  any  defects  that  existed  in 
the  proceedings  on  the  original  bill,  can  not  afiect  the  validity  of  the 
second  sale. 

Same.  Same.  Sale  will  be  sustained  if  to  the  interest  of  the  minor. 
If  real  estate  in  which  a  minor  is  interested,  is  sold  under  a  decree  of 
Court,  and  the  proceedings  are  not  void,  but  merely  voidable,  the  sale 
will  be  sustained  if  most  advantageous  to  the  minor.  If  it  is  abso- 
lutely voidf  it  cannot  be  confirmed. 


FROM   WARRJEBN. 


At  the  September  Term,  1858,  Chancellor  Ridley 
pronounced  a  decree  sustaining  the  sale  of  the  real 
estate.  The  purchasers  appealed.  The  facts  are  stated 
in  the   opinion  of  the   Court. 

W.  P.  HiCEERSON,  for  the  purchasers. 
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Harrison,  for  the  purchasers,  said: 

The  act  of  1827,  ch.  54,  directs,  that  where  the 
heirs  or  legal  representatiyes  of  a  deceased  person  shall 
inherit  any  real  estate,  and  the  same  shall  be  so  situ- 
ated that  partition  cannot  be  made,  or  where  the  land 
is  so  situated  that  it  would  be  manifestly  to  the  in- 
terest of  said  heirs  that  it  should  be  sold,  a  bill  may 
be  filed,  and  upon  fatufaetory  proof  of  these  facts,  the 
Court  may  decree  a  sale.  The  act  of  1829,  ch.  35, 
provides,  that  where  any  real  estate  is  held  by  tenants 
in  common,  and  the  same  cannot  be  divided  as  pointed 
out  by  law,  or  where  it  is  manifestly  to  the  interest  of 
said  tenants  that  the  same  should  le  sold,  a  bill  may  be 
filed,  ''and  the  same  proceedings  to  be  had,  and  decree 
made,  as  said  act  of  1827,  ch.  54,  points  out  in  cases 
of  the   heirs   of  persons   dying  intestate." 

In  this  case,  no  proof  was  taken  before  the  second 
sale,  to  show  that  the  thirteen  and  a  half  acres  of  land 
in  the  town  of  McMinnville,  was  not  susceptible  of 
division  between  the  parties ;  and  although  the  joint  tenant, 
Rankin,  might  have  an  equitable  lien  for  an  over  advance- 
ment of  purchase  money,  on  the  interest  of  his  co-tenant, 
if  the  land  had  been  divided ;  or,  upon  the  proceeds  of  the 
sale  of  the  whole  tract,  if  proof  had  been  taken  to 
show:  Ist,  That  the  land  was  not  susceptible  of  divi- 
sion; and,  2d,  That  it  was  necessary  to  sell  the  land, 
on  account  of  the  deficiency  of  personal  assets;  yet  it 
was  necessary,  in  order  to  authorize  the  Court  to  decree 
a  sale,  and  divest  the  title  which  the  minor  had  in  the 
land,  that  the  provisions  of  the  act  of  1827  and  1829, 
should   be   complied  with. 

Mrs.  Pope,   the  widow,  for  herself  and  as  next  friend 
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of  her  son,  Byron  Pope,  the  minor,  filed  a  cross-bill 
praying  the  Court  to  set  aside  the  first  sale.  The  Court, 
before  ordering  a  re-sale  of  the  land,  in  addition  to  tak- 
ing the  steps  pointed  out  in  the  acts  of  Assembly  above 
referred  to,  should  have  appointed  a  guardian  ad  litem 
for  the  minor. 

Upon  the  hearing  of  the  petition  in  this  cause, 
to  set  aside  the  second  sale,  and  to  release  the  pur- 
chaser, Rowan,  the  Court  was  of  the  opinion,  that 
a  good  title  could  not  be  made  to  the  purchaser,  on  the 
ground  that  the  minor  was  not  before  the  Court;  but 
regarding  this  defect  in  the  proceedings  as  merely  tech- 
nical, proceeded  to  appoint  a  guardian  ad  litems  with 
the  view  of  removing  the  technical  objection  to  the 
validity  of  the  sale.  The  Court  had  no  jurisdiction  to 
order  the  second  sale,  the  proper  parties  not  being  before 
the  Court.  The  sale  being  thus  void,  it  was  not  com- 
petent for  the  Court,  by  any  subsequent  proceedings,  to 
force  the  title  upon  the  purchaser.  Orabtree  v.  Nibletij 
11  Hum.,  488. 

In  the  case  in  11  Hum.,  488,  the  guardian  answered, 
making  in  his  answer  the  proper  issue,  admitting  the 
existence  of  debts,  &c.,  and  that  there  was  no  personal 
property.  In  this  case,  the  guardian  of  Byron  Pope,  the 
minor,  subsequently  appointed  as  above,  merely  answers, 
insisting,  that  on  account  of  a  decrease  in  the  value  of 
the  real  estate,  it  would  be  doing  his  ward  an  injury 
to  have  the   second  sale  set  aside. 

In  this  case,  as  in  the  case  of  Frazier  and  Tul- 
lo8S  V.  Frazier  et  aZ.,  1  Swan,  79,  the  real  estate 
was  sold  before  any  account  was  taken,  or  report  of 
deficiency  of  personal  assets  confirmed  by  the  Court. 
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Nor    can    the    subsequent    report,     confirmed    bj    the 
Court,   validate  the  sale  previously  made.      1    Swan    79. 


J.  L.  Spurlook,  for  the  heirs,  said : 

Rankin  and  Pope  were  joint  purchasers  of  the  land 
in  controversy,  by  deed,  bearing  date  Ist  of  March, 
1852. 

Rankin  had  paid,  before  the  last  sale  was  ordered, 
91151,  more  than  his  part  of  the  purchase  money,  as 
appears  from  the  master's   report. 

We  insist,  on  an  adjustment  of  accounts  between  joint 
purchasers,  or  others  standing  in  their  shoes,  the  mat- 
ters  must  be  equalized;  and  the  land  is  held  bound  by 
a  Court  of  Equity,  for  the  excess  paid  by  either,  above 
his  one-half  of  the  consideration. 

The  Court  say  it  is  not  a  lien  or  a  mortgage,  but 
a  principle  of  equity,  producing  the  same  result  in  a 
given  case.     Gee  v.    Qee,  2   Sneed^  395. 

The  joint  tenant,  who  has  paid  an  excess  above  his 
interest  of  the  purchase  money,  may  look  to  his  co- 
tenant's  interest  in  the  land,  as  a  source  of  reimburse- 
ment, without  subjecting  his  personal  property  to  the 
payment  of  said  excess.  Therefore,,  if  the  tenant  who 
has  not  paid  his  part  of  the  purchase  money  die,  it 
is  unnecessary  in  a  proceeding  instituted  by  his  co- 
tenant,  to  subject  the  interest  of  the  deceased  tenant  to 
the  payment  of  purchase  money  advanced  for  him,  to 
show  that    his    personal    property  has    been    exhausted; 
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neither  is  there  any  necessity  for  fixing  a  minimnm 
value  on  his  interest  in  the  joint  property,  because  his 
co-tenanty  who  has  advanced  the  money  for  him,  is  en- 
titled to  it  out  of  said  interest,  irrespective  of  what  it 
may  bring. 

If  joint  owners  jiold  their  interest  unincumbered,  and 
one  is  a  minor,  a  sale  cannot  be  had,  without  first 
showing  that  the  property  is  not  susceptible  of  a  fair 
division,  or  that  it  is  manifestly  for  the  interest  of  the 
minor  to  have  it  sold;  but  not  so  when  one  has  paid 
an  excess  over  his  part  of  the  consideration,  and  is 
seeking  the  recovery  of  his  money  out  of  the  interest 
of  the  other.  There  was  no  necessity  for  the  service 
of  process  upon  the  minor,  or  the  appointment  of  a 
guardian  ad  litem^  because  he  was  before  the  Court  by 
his  next  friend,  as  complainant.  See  Brown's  case,  8 
Hum.,  200. 

The  Court  is  referred  to  the  decrees  pronounced  in 
the  case  in  the  Court  below,  under  which  the  land  was 
sold.  Reference  is  also  had  to  the  answer  of  the  guar- 
dian ad  litemy  in  which  he  insists,  it  would  be  mani- 
fest injustice  to  his  ward  to  set  said  sale  aside. 


Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  only  contest,  in  this  case,  is  upon  the  petition 
of  S.  D.  Bowan,  to  be  relieved  from  the  purchase  of 
certain  lots  of  ground  in  and  near  the  town  of  McMinn- 
ville,  sold  under  decree  of  the  Chancery  Court  in  these 
cases,  upon  the  ground,  that  owing  to  the  defects  in 
the  proceedings,  a  good  title  cannot  be  made  to  him. 
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Wm.  Rankin  and  Levander  Pope  purchased  of  F.  E. 
Bell,  thirteen  and  one-half  acres  of  ground,  including  a 
tavern-house,  in  McMinnville,  at  ^8,000,  in  1852.  Pope 
died  soon  after,  leaving  Musadora,  his  widow,  and  Byron, 
his  only  child.  He  had  paid  only  about  (850  of  the 
consideration  before  his  death,  and  Rankin  largely  more. 
Black  administered  on  the  estate. 

Rankin  filed  his  bill  against  the  administrator,  widow, 
and  minor  heir  of  Pope,  charging  his  excess  of  pay-' 
ment,  that  the  estate  was  insolvent,  the  land  not  sus- 
ceptible of  equal  division,  and  praying  that  it  might  be 
sold,  the  payments  equalized,  and  the  proceeds  divided, 
after  the  full  payment  of  the  consideration^  taxes,  and 
expenses.  Such  proceedings  were  had  as  that  the  land 
was  sold  in  six  lots,  on  the  9th  of  December,  1854,  for 
$8,670.  Rankin  was  the  purchaser  of  four  of  the  lots, 
at  $2,880.  At  March  Term,  1855,  the  report  of  this 
sale  was  confirmed,  and  title  vested  in  the  purchasers, 
subject  to  the  lien  for  the  purchase  money. 

Musadora  Pope  for  herself,  and  as  next  friend  for 
her  son  Byron,  filed  her  bill  on  the  14th  of  December, 
1856,  to  set  aside  the  sale  which  had  been  made,  and 
have  a  division  or  resale,  because  the  former  proceed- 
ings had  been  such  as  not  to  be  binding  upon  them. 
This  bill  was  filed  against  Rankin  and  the  other  pur- 
chasers, and  L.  D.  Mercer,  who  had  become  administrator 
de  bonis  non  of  L.  Pope.  The  prayer  was  granted, 
and  a  resale  ordered.  There  was  no  exception  to  this 
decree  on  the  part  of  the  purchasers  or  the  original 
complainants,  although  they  resisted  it  in  their  answers, 
and  contended  for  the  validity  of  the  sale  under  which 
they  purchased.      But  the    Court    set    it    aside,  because 
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the  infant  had  not  properly  become  a  party,  and  the 
parties  acquiesced. 

At  the  resal^,  on  the  26th  of  September,  1857,  S.  D. 
Rowan  being  substituted  to  the  bids  of  J.  M.  Cain,  was 
the  purchaser  of  lots  Nos.  1  and  2,  for  $8,190.  Britton 
and  others  bid  off  the  other  four  lots  at  $1,105 — ^mak- 
ing a  total  of  $4,385,  being  an  advance  upon  the  first 
sale,  of  $715. 

.  On  the  23d  of  March,  1858,  the  said  S.  D.  Rowan, 
the  largest  purchaser  under  the  last  sale,  filed  his  pe- 
tition to  be  released  from  his  purchases,  because  a  good 
title  could  not  be  made  to  the  lots,  as  the  sale  was 
irregular  and  void  as  to  the  infant.  The  widow,  and 
the  guardian  ad  litem  of  the  infant,  answer  and  insist 
that  the  sale  was  legal,  and  attribute  the  anxiety  of 
the  petitioner  to  pry  out  defects  in  the  proceedings,  to 
a  fall  in  the  price  and  value  of  the  property.  The 
intelligent  guardian  of  the  minor  says  in  his  answer, 
that  it  would  be  most  unjust  and  injurious  to  his  ward 
to  annul  the  sale,  as  the  property  could  not  be  sold 
for  so  much  again.  So  far,  then,  as  the  interest  of 
Uie  infant  is  concerned,  the'  proceedings  should  be  sus- 
tained, if  consistent  with  the  law.  The  question,  in 
such  a  case,  is,  was  the  sale  utterly  void,  or  only 
voidable,  and  capable   of  confirmation. 

The  defects  are  thus  stated  in  the  petition:  "A 
good  and  sufficient  title  cannot  be  made  to  your  peti- 
tioner for  the  reason  that  no  proof  was  taken  as  to 
the  necessity  of  selling  the  lots,  in  order  to  divide  the 
same  among  the  claimants,  and  for  the  further  reason, 
that  no  account,  previous  to  said  sale,  of  assets,  debtSs 
and    credits   of    the    estate   of    said    Levander  Pope,   de- 
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ceased."  Again,  it  is  stated  that  there  was  no  proof 
that  partition  could  not  be  made,  nor  that  it  was  mani- 
festly to  the  interest  of  the  parties  to  sell.  We  will 
briefly  examine  these   grounds  of  objection  to  the  title. 

This  is  not  the  ordinary  case  of  an  application  for 
a  sale  for  partition  by  heirs  or  tenants  in  common,  nor 
by  the  administrator  or  creditors  for  the  payment  of 
debts  on  failure  of  assets,  nor  yet  is  it  the  usual  case 
of  a  bill  by  a  vendor  to  assert  his  lien  for  the  pur- 
chase money.  It  rather  combines  some  of  the  features 
of  all,  with  the  additional  feature,  that  the  original  com- 
plainant, Rankin,  and  the  decedent,  L.  Pope,  were  jomt 
purchasers,  who  made  unequal  payments  of  the  consider- 
ation. The  main  object  of  the  bill  is  to  equalize  the 
payments  by  the  sale  of  the  property,  and  divide  the 
profits,  if  any.  It  is  charged  that  the  decedent  only 
paid  $350  in  his  lifetime,  and  his  administrator  about 
$400  more,  and  that  the  balance  was  paid  by  the  com- 
plainant. The  administrator  is  made  a  party  to  ascer- 
tain the  state  of  accounts,  and  make  an  exhibit  of  the 
assets  in  his  hands.  He  answers  that  the  estate  is  in- 
solvent, as  charged  in  the  bill,  and  so  it  turns  out  upon 
the  report  of  the  master  afterwards  made.  The  widow 
and  infant  heir  were  made  parties,  but  because  the 
answers  of  the  guardian  ad  litem  and  of  the  widow 
were  not  such  as  the  rules  of  the  Court  required,  the 
first  sale  was  set  aside,  upon  their  cross-bill  for  that 
purpose,  and  the  re-sale  upon  the  prayer  of  their  bill  or- 
dered. It  is  diflScult  to  see  how  any  defects  in  the 
service  of  process,  or  answer  of  the  infant  in  the  origi- 
nal case,  if  any  existed,  could  affect  the  last  sale,  as 
that  was  made  when  he  was  properly  before  the  Court, 
42 
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by   next  JHendy    in    the    croes-bill,   with    a    prayer    for 
division  or  %ale. 

We  held,  in  the  case  of  Qee  v.  Q-ee,  2  Sneed,  395, 
that  in  case  of  a  joint  purchase  of  land,  if  one  paid 
more  than  his  half  of  the  purchase  money,  a  Court  of 
Equity  would  hold  the  land  bound  for  the  excess.  In 
that  case  it  was  insisted  that  there  was  a  resulting 
trust  to  the  extent  of  the  over-payment,  and  that  each 
was  entitled  to  an  interest  in  the  land  to  the  extent 
of  his  payment.  So  that  if  one  had  paid  none,  he 
would  have  no  interest,  though  a  joint  purchaser.  That 
would  be  so  in  the  case  of  a  resulting  trust.  But  that 
was   not  such   a   case,  nor  is  this. 

Where  the  adventure  is  joint,  each  is  entitled  to 
participate  equally  in  profit  or  loss,  without  regard  to 
equality  in  payment.  But  it  is  a  clear  principle  of 
equity,  that  the  common  property  will  be  held  bound 
for  any  excess  paid  by  one  over  the  other.  It  is  analo- 
gous to  the  law  of  partnership  by  which,  as  between  the 
partners,  the  capital  must  be  equalised  out  of  the  partner- 
ship effects  before  the  profits  can  be  divided. 

This  case,  then,  does  not  fall  under  the  rules  settled 
by  our  decisions  in  eases  of  sale  for  partition,  and  for 
the  payment  of  debts,  in  relation  to  the  necessary  proof, 
accounts,  &c.  And  that  is  the  ground  upon  which  the 
petition  is  based.  It  appeared  by  the  bill  and  answers 
in  the  original  case,  that  the  complainant  and  deceased 
were  joint  purchasers  of  the  land  and  lots,  that  their 
payments  were  unequal,  and  also  that  the  estate  of 
Pope  was  insolvent.  This  was  enough  to  authorize  the 
sale  of  the  property  for  the  equalization  of  payments 
and  division   of    profits.      For    this   the    land  was   bound 
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at  all  events,  where  there  were  not  sufficient  personal 
assets.  Bat  let  this  be  as  it  may,  the  sale  was  made 
ultimately  upon  the  bill  of  the  infant,  by  next  friend, 
and  all  necessary  accoants  taken,  either  before  or  after 
the  sale,  to  settle  and  adjust  the  rights  of  the  parties  in 
the  proceeds.  The  infant,  as  we  see,  would  be  injured 
by  setting  it  aside,  and  he  is  before  the  Court  in  a 
manner  and  form  in  which  he  can  legally  be  divested  of 
his  title  for  the  benefit  of  the  purchaser,  and,  therefore, 
there  can  be  no  objection  to  the  validity  of  the  sale. 
The  widow  releases  her  claim  of  dower  in  the  interest  of 
her  husband  in  this  property.  There  is,  then,  no  diffi- 
culty as  to  the  title,  and  the  decree  of  the  Chancellor  dis- 
missing the  petition  and  ordering  the  money  to  be  paid 
by  the  purchaser,  is  affirmed.  The  cause  will  be  remanded 
for  further  proceedings  under  the  decree  for  the  full  set- 
tlement of  the  rights  of  the  parties. 
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PaiNOiPAL  AMD  AosKT.  Tf%#7i  o^mfs  authorify  eeaaes.  Notice^. 
The  power  and  authority  of  the  agent  of  a  railroad  company  to- 
receive  subscriptions  for  stock,  ceases  when  the  subscription  is  com- 
plete. When  made,  the  subscription  instantly  inures  to  the  benefit 
of  the  company,  and  creates,  in  law,  a  contract  directly  between  the 
subscriber  and  the  company.  The  agent  has  no  power  to  abrogate 
or  annul  the  subscription ;  and,  consequently,  notice  of  an  intention 
to  revoke  it  must  be  given  to  the  company,  and  not  to  the  agent. 
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2.  Bailboad  Comfant.  Conditional  mibgeripiion  of  stock.  Revocation 
of  subscription.  Notice.  A  party  who  makes  a  conditional  subscrip- 
tion of  stock  to  a  railroad  company,  by  agreement  with  a  person 
who  is  not  the  authorized  agent  of  said  company,  may  withdraw 
or  revoke  his  subscription  at  pleasure,  without  notice  to  the  company, 
at  any  time  while  the  subscription  book  remains  in  the  hands  of  such 
person,  and  before  the  company  has  acquired  any  right  to  or  interest 
in  it. 

8.  Samb.  Question  Reserved.  The  weight  of  authority,  is,  that  a  party 
who  makes  a  conditional  subscription  of  stock  to  a  railroad  company, 
is  bound,  if  the  condition  is  ultimately  performed,  unless  there  is  an 
express  revocation  by  him ;  but  this  question  is  not  authoritatively 
determined  in  this  case. 


FROM   DAVIDSON. 


This  cause  was  heard  at  the  January  Term,  18«^8y 
Baxter  J.,  presiding.  Verdict  and  judgment  for  the 
plaintiflF.      The  defendant   appealed. 

John  Marshall  and  Neil  S.  Bkown,  for  the  plaintiff 
in   error. 

Andrew  Ewing,  for  the  defendant  in  error. 
McKiNNET,  J.,  delivered  the   opinion   of  the   Court. 

This  was  an  action  of  debt,  to  recover  the  amount 
of  several  different  calls  on  twenty-five  shares  of  the 
capital  stock  of  the  company,  alleged  to  have  been  sub- 
scribed by  Lowe,  and  which  he  had  refused  to  pay. 
Verdict  and  judgment  were  for  plaintiff  for  $300,  the 
amou]^  of  the  several  calls,  with  interest  from  the  time 
calls  were  respectively  demanded* 
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The  main  ground  of  defence  to  the  action  was,  that 
the  defendant's  subscription  had  been  revoked  and  with- 
drawn before  it  was  accepted  or  received  by  the  company. 

It  appears  that  some  two  or  three  different  routes 
had  been  prepared  for  the  location  of  the  road.  And 
at  a  meeting  of  the  board  of  directors,  on  the  21st  of 
April,  1854,  it  was  resolved  that  said  road  ^^be  located 
upon  the  route  from  Edgefield  to  a  point  in  or  near 
the  town  of  Springfield,  in  Robertson  county,*'  *  *  * 
'^  upon  the  condition  that  a  subscription  of  good  and 
reliable  stock,  to  the  amount  of  at  least  (150,000,  shall 
be  obtained  upon  paid  route,  and  in  the  civil  district 
in  which  Springfield  is  situated,"  It  seems  that  great 
solicitude  was  felt  by  a  portion  of  the  inhabitants  of 
Springfield  to  have  that  village  made  a  point  in  the 
line  of  the  road.  And  to  that  end,  certain  individuals, 
voluntarily,  without  any  appointment  or  authority  from 
the  board  of  directors,  got  up  subscription  papers,  and 
went  to  work,  upon  their  own  individual  responsibility, 
with  great  energy  and  zeal,  to  procure  subscribers. 
Some  of  these  movements,  it  appears,  were  made  prior 
to,  and  in  anticipation  of,  the  conditional  location  made 
by  the  board,  on  the  21st  of  April,  1854.  Amongst 
others,  who  took  it  upon  themselves  to  procure  subscrip- 
tions for  stock,  was  Edward  S.  Cheatham,  a  resident  of 
Springfield.  In  the  paper  held  by  him,  the  terms  of 
the  subscription  were  stated  in  writing;'  and  it  was 
stipulated,  that  the  promise  and  agreement  to  take  and 
pay  for  the  stock  subscribed,  was  ^^upon  the  express 
condition  that  Springfield  is  made  a  point  in  said  road.'* 

To  this  paper,  and  upon  the  foregoing  condition,  the 
defendant  subscribed  for  forty  shares,  amounting  to  (1000 ; 
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which  subscription  was  made  after  the  conditional  loca- 
tion  of  the  road  before  mentioned. 

At  a  subsequent  meeting  of  the  board,  29th  of 
Jnlj,  1854,  a  resolution  was  adopted  directing  the 
engineer,  as  soon  as  possible,  to  make  the  final  location 
of  the  route  from  Edgefield  to  Springfield ;  and,  .  by 
another  resolution,  a  call  of  eight  per  cent,  on  the 
stock  subscribed  was  made,  payable  in  monthly  install 
ments  of  two  per  cent.,  frcm  the  2d  day  of  September 
following. 

Afterwards,  on  the  9th  of  September,  1854,  the 
board  resolred  to  rescind,  and  did  rescind  and  annul 
the  preyious  resolutions  fixing  the  location  of  the  route 
from  Edgefield  to  Springfield,  on  the  ground,  as  the 
preamble  to  the  resolution  states,  that  the  subscription 
books  upon  the  Springfield  route  had  not  been  deliyered 
to  the  board,  nor  had  payment  of  the  calls  made  by 
the  board,  been  made;  and  that,  from  further  surreys, 
it  was  indicated  that  a  cheaper  and  shorter  route  might 
be  selected. 

After  this  action  of  the  board  the  Robertson  county 
subscribers  held  a  public  meeting  at  Springfield,  on  the 
25th  of  the  same  month,  with  a  view  to  determine 
whether  they  would  consent  to  pay  the  calls  made  by 
the  board,  while  the  location  of  the  road  was  in  Bxm^ 
pense,  running  the  risk  of  the  final  location  being  made 
by  Springfield.  At  this  meeting  the  defendant,  Lowe, 
publicly  repudiated  and  reyoked  his  subscription,  on  the 
ground  that  the  board  had  violated  its  agreement  by 
annulling  the  prerious  location  of  the  road;  and  dis- 
tinctly directed  E.  S.  Cheatham,  who  was  present  and 
had    the  subscription    book  or  paper  then  in  his  posses- 
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sion,  to  erase  his  name,  and  not  to  deliver  it  to  the 
board  with  his  name  upon  it,  as  he  would  no  longer  be 
a  subscriber,  and  would  not  pay  for  the  stock;  and 
ever  afterwards  refused  to  have  any  thing  to  do  in  the 
matter.  Cheatham,  in  reply,  stated  that  the  subscription 
book  was  still  in  his  hands;  that  it  had  not  been  de- 
lirered  to  the  board,  and  would  not  be  for  some  time. 
After  revoking  his  subscription,  however,  the  defendant 
said,  that  if  the  location  of  the  road  were  fixed  by 
Springfield,  and  work  commenced  on  it,  he  would  be 
willing  to  pay  the  amount  of  his  stock,  and  even  double 
it,  if  necessary. 

Subsequently,  by  a  resolution  of  the  board,  passed 
on  the  19th  of  September,  1855,  the  road  was  perma* 
nently  and  unconditionally  located  on  the  Springfield 
route. 

It  appears  that  only  about  9130,000  of  the  9150,000 
of  stock  required  by  the  resolution  of  the  21st  of  April, 
1854,  was  made  up. 

It  is  distinctly  proved  by  Mr.  Watson,  who  was 
president  of  the  company  from  March,  1854,  to  some 
time  in  1856,  that  the  Springfield  subscription  book  was 
not  delivered  to  the  board  by  Cheatham  ^^  until  the  final 
location  of  the  road  in  September,  1855,  or,  perhaps, 
afterwards;"  and  not  until  after  this  time  was  the 
Springfield  stock  transferred  to  the  books  of  the  com- 
pany. It  is  also  positively  proved  by  Mr.  Watson,  that 
ho  himself  was  the  onlt/  agent  authorized  by  the  board 
to  receive  subscriptions  for  stock  in  the  road;  and  that 
Cheatham  was  not  an  agent  of  the  board.  He  likewise 
proves,   that,   as    agent,    he    visited    Springfield,   made    a 
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public  address,  and  exerted  himself  to  procure  uncondi- 
tional  subscriptions  for  stock,  but  failed  to  obtain  any. 

The  general  question  upon  the  foregoing  facts,  is, 
was  the  defendant  discharged  from  liability  upon  his 
subscription. 

The  Court,  in  substance,  instructed  the  jury,  that  if 
the  company  had  accepted  the  subscription  of  Lowe,  and 
had  performed,  or  bound  itself  to  perform  the  condition, 
he  would  be  liable.  But,  that  until  acceptance  of  his 
proposition  and  performance,  or  an  obligation  to  perform 
the  condition,  Lowe  had  a  right  to  withdraw  it.  Bat 
that  to  make  the  revocation  effectual,  so  as  to  discharge 
his  liability,  it  was  necessary  that  the  company  should 
have  had  notice  of  such  revocation,  before  its  acceptance 
of  defendant's  subscription.  That  if  Cheatham  were  an 
authorized  agent  of  the  company  to  receive  the  subscrip- 
tion, then  notice  of  the  revocation  to  him  would  be  no- 
tice to  the   company. 

But  if  Cheatham  were  not  the  agent  of  the  com- 
pany, in  receiving  the  subscription,  but  it  had  been 
made  to  him  as  a  mere  volunteer,  with  the  view  that 
it  should  be  offered  by  him  to  the  company,  as  an  in- 
ducement to  the  latter  to  locate  the  road  by  Spring- 
field, then,  Cheatham  would  be  the  agent  of  the  defend- 
ant only;  and  notice  to  him  of  the  withdrawal  of  his 
subscription  by  the  defendant,  would  be  of  no  avail. 
That  to  be  effectual  in  the  latter  view,  it  must  appear 
that  notice  of  the  revocation  had  been  brought  home  to 
the  company,  before  the  defendant's  subscription  had  been 
tendered  to  and  accepted  by  the  company,  otherwise 
than  by  notice  to   Cheatham,   and    that  if    the   company 
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accepted   and   acted  upon  it,  before   obtaining  such  notice, 
the   defendant   would  be   bound. 

We  are  unable  to  concur  with  bis  honor  upon  either 
of  the  foregoing  propositions. 

Ist.  Supposing  Cheatham  to  have  been  the  properly 
constituted  agent  of  the  company ;  it  is  clear,  that  his 
agency  would  have  extended  no  farther  than  merely  to 
receive  subscriptions  for  stock.  When  the  subscription 
was  complete,  the  authority  of  the  agent  was  exhausted; 
and  his  agency,  as  to  that  particular  subscription,  was 
functus  officio.  He  had  no  power  to  do  any  further 
act  respecting  it.  The  subscription  instantly  inured  to 
the  benefit  of  the  company,  and  created,  in  law,  a  con- 
tract directly  between  the  subscriber  and  the  company, 
to  abrogate  or  annul  which,  was  not  within  the  scope 
of  the  agent's  power.  And,  consequently,  notice  to  such 
agent  of  an  intention  to  revoke  the  subscription,  would 
be  a  nullity.  The  notice  in  such  case,  if  it  could  be 
available  at  all,  must  be  to  the  company.  But  as  the 
error  upon  this  point  was  in  favor  of  the  plaintiff  in 
error,  we  need   not  pursue  the   discussion   further. 

2d.  Whether  Lowe,  in  the  absence  of  an  express  revo- 
cation, would  have  been  bound  by  his  conditional  subscrip- 
tion, notwithstanding  the  act  of  the  company  in  annull- 
ing the  first  location,  on  the  faith  of  which  the  sub- 
scription was  made;  provided  the  condition  was  ulti- 
mately performed  by  the  company,  is  a  question  not 
necessary,  perhaps,  to  be  considered  in  the  determina- 
tion of  the  present  case.  The  weight  of  authority 
would  seem  to  he,  however,  that  he  would  be  bound. 
The  subscription  in  such  case,  seems  to  be  regarded  as 
a   '^standing    offer,''   which,   when    accepted    according  to 
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its  terms,  and  acted  upon  by  the  company,  ought  to  be 
binding.     Redfield  on  Railways,  p.  97-8,  note  4. 

The  case  before  ns  depends  upon  the  effect  of  a 
positive  act  of  revocation  by  Lowe,  before  the  company 
had  acquired  any  interest  in  the  subscription. 

From  the  proof  we  assume  the  fact  to  be,  that 
Cheatham  was  not  the  agent  of  the  company.  The 
defendant's  subscription,  at  most,  was  only  an  offer  or 
proposal  intended  to  be  afterwards  submitted  to  the 
company,  and  which  might  be  accepted  or  rejected  at 
pleasure.  It  was  founded  on  no  consideration  moving  from 
the  company.  It  created  no  contract  between  the  defend- 
ant and  the  company, — imposed  no  binding  obligation  upon 
either,  previous  to  delivery  and  acceptance  by  the  com'> 
pany.  Cheatham  being  the  agent  of  the  defendant,  with 
whom  the  company  had  no  connection;  it  is  clear,  that 
so  long  as  the  subscription  book  remained  in  his  hands, 
and  before  the  company  had  acquired  any  right  or  in- 
terest in  it,  it  was  competent  to  the  defendant,  (as  be- 
tween himself  and  the  company,)  to  withdraw  or  revoke 
his  subscription  at  pleasure,  and  without  notice  to  the 
company,  for  the  simple  reason  that  the  latter  had  not 
become  a  party  to  the  subscription,  and  had  no  interest 
in  it. 

The  neglect  of  Cheatham,  whether  intentional  or  not, 
to  erase  the  name  of  Lowe,  before  delivering  the  book  to 
the  company,  does  not  affect  the  question.  There  is  no 
technical  rule  of  law  applicable  to  a  case  like  the  pres- 
ent, by  which  the  defendant  is  precluded  from  availing 
himself  of  his  discharge,  because  of  want  of  notice  to 
the  company  of  the  fact  of  revocation,  before  the  sub- 
scription book  came  to  its  possession. 
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The  charge  of  the  Court  seems  to  assume,  errone- 
ousljy  that  inasmuch  as  the  defendant's  name  had  not 
been  erased,  nor  had  notice  of  the  revocation  been 
giren,  when  the  subscription  book  was  delivered  to,  and 
accepted  by  the  company,  the  latter  was  entitled  to  re- 
gard the  defendant's  subscription  as  a  valid  and  binding 
one,  and  to  hold  him  liable  accordingly.  This  is  a  mis- 
taken conclusion.  We  have  seen  that  no  notice  to  the 
company  was  necessary.  It  received  the  subscription  book 
at  its  own  peril,  and  subject  to  every  defence  on  the 
part  of  a  subscriber,  whic}i  existed  at  the  time  the  book 
was  delivered  by  Cheatham. 

We  are  of  opinion,  therefore,  that  Lowe's  subscription 
was  annulled,  and  that  no  recovery  can  be  had  against 
him  thereon. 

Judgment  reversed. 
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ABATEMENT. 

By  death.  Motion  to  revive.  An  appeal  in  the  nature  of  a  writ  of  error 
merely  suspends  the  judgment  of  the  inferior  Court,  and  does  not 
annul  it.  If,  therefore,  the  plaintiff  in  an  action  for  an  assault  and 
battery,  dies,  after  an  appeal  in  error  by  the  defei^dant,  it  is  not  only 
the  right,  but  likewise  the  duty  of  the  personal  representative  to 
revive  the  suit  in  the  Superior  Court.     Kinibrough  v.  MitcheUy  689. 

See  Criminal  Law. 

ACTION. 

DxseonUnuance  of.  If  a  party  permit  a  chasm  in  the  proceedings  to 
occur,  by  failing  to  continue  the  process  regularly  from  term  to  term, 
until  service  on  the  defendant,  it  operates  as  a  dieconiinuanee  of  hit 
suit.     Armstrong  v.  Harrison,  879. 

ACCOMMODATION  ENDORSEB. 

See  Summary  Proceedings. 

ADMINISTRATION. 

Debt  due  from  an  heir.  Assignment  of  interest.  If  an  heir  of  an 
estate  is  indebted  to  the  deceased  in  a  sum  which  cannot  otherwise  be 
made,  the  administrator,  by  proper  proceedings,  may  subject  the 
interest  of  such  heir  in  the  real  estate,  to  the  payment  of  said  indebt- 
edness. But  if  said  heir  has  bona  file  transferred  his  interest  in  the 
estate  to  an  innocent  party,  the  debt  not  being  a  lien  upon  such  inter- 
est, it  cannot  be  subjected  to  the  satisfaction  of  said  indebtedness. 
Tovfles  V.  Toxoles,  601. 

See  Practicb  and  Pleadino.    Abatement.  Advancement. 

ADMINISTRATORS  AND  EXECUTORS. 

See  Administration.    Practice  and  Pleading.    Abatxmxnt. 
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ADVANCEMENT. 

Notes  held  by  the  iniestaie.  Que  in  judgment  Notes  held  by  the  father 
at  the  time  of  his  death,  against  a  son,  are  not  to  be  charged  as  an 
adyancement,  unless  it  be  proved  that  they  were  used  merely  as 
eyidences  of  a  gift  or  advancements  to  the  son,  or  that  the  father  did 
not  intend  to  collect  thorn.  The  intestate  held  several  notes  on  an 
insolvent  son.  The  son  died  before  the  father,  leaving  children.  The 
notes  came  to  the  hands  of  the  administrator  without  any  evidence 
explaining  the  intention  of  the  intestate,  as  to  whether  he  held  them 
as  debts,  or  intended  them  as  gifts  to  his  son.  Held,  that  prima  fade 
they  are  debts,  and  cannot  be  charged  as  advancements,  in  the  absence 
of  proof  showing  that  the  deceased  did  not  intend  to  collect  them,  or 
regarded  them  as  gifts  to  his  son.     Vaden^  Adrn'r,  v.  Hance^  800. 

AFFIDAVIT. 

See  Oertiobabi  and  Supersedkas. 
ANSWER. 

See  Evidence. 
APPEAL. 

Effect  of.  Upon  an  appeal  from  a  justice's  judgment,  the  cause  is  not 
before  the  Circuit  Court  for  revision,  as  on  a  writ  of  error,  but  for 
trial  de  novo  upon  the  merits,  and  regardless  of  defects  in  the  judg- 
ment of  the  justice,  the  Court  should  proceed  to  hear  the  ease,  and 
render  judgment  according  to  the  merits.     Allen  v.   Wood,  4S6. 

See  Practice  and  Pleading. 
APPEARANCE  TERM. 

See  Practice  and  Pleading. 
ARBITRATION. 

See  Practice  and  Pleading. 

ASSIGNMENT. 

Negotiable  paper.  Notice  to  payor  not  necessary.  The  assignment  of 
negotiable  paper  to  a  third  person,  as  collateral  security  for  a  pre- 
existing liability,  is  valid,  and  the  equity  of  the  assignee  is  superior  to 
that  of  a  subsequent  attaching  creditor.  Notice  of  the  assignment, 
to  the  payor  of  the  note,  is  not  necessary  to  perfect  the  right  of  the 
assignee.     Sugg  v.  Powell,  221. 

See  Administrator.    Conbideration. 
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ATTACHMENT. 

1.  Prior  equity.  Fund  in  the  hands  of  a  creditor.  A  person  having  a 
debt  against  another,  and  being  in  debt  to  him  a  larger  amount,  can 
not  collect  the  amount  due  him  until  the  debt  due  his  creditor  is  paid. 
A  creditor  of  such  person  occupies  no  higher  ground,  and  cannot,  by 
attachment,  subject  the  debt  due  from  such  person  to  the  satisfaction 
of  his  claim,  until  the  debt  due  the  former  is  paid.  Arledge  y. 
White,  241. 

2.  First  attachment  holds.  If  a  person  attaches  a  fund  in  his  hands 
belonging  to  his  debtor,  his  attachment  will  have  priority  over  a  sub- 
sequent attaching  creditor.     Ibid, 

8.  What  a  sufficient  levy  of.  The  attachment  writ  came  to  the  handa 
of  the  sheriff,  who  proceeded  to  levy  the  same  on  the  property  speci- 
fied in  the  bill  and  writ.  He  endorsed  the  da}  the  writ  came  to  his 
hands,  wrote  out  his  levy  and  returned  it  with  the  writ,  but  neglected 
to  sign  his  name  to  it  until  after  the  return,  and  after  he  went  out  of 
office.  It  is  held,  that  this  was  a  good  levy,  and  gave  the  first  attach- 
ing creditor  jTriorify  of  satisfaction  over  subsequent  attachin^^  credi- 
tors, whose  levies  were  more  formal.    Lea  v.  Maxwell,  866. 

4.  Admission  of  a  levy  in  the  bill.  Estoppel,  If  a  subsequent  attach- 
ing creditor  admit  in  his  bill,  that  an  attachment  had  been  issued  at 
the  suit  of  another  creditor,  and  levied,  and  the  property  placed  in 
the  custody  of  the  law,  such  creditor  is  estopped  to  deny  the  validity 
of  the  levy  of  the  first  attachment.    Ibid. 

6.  Deed  of  trust.  Purchase  of  the  trust  property.  If  property  is  con- 
veyed by  deed  of  trust  to  secure  a  debt,  and  a  third  person  purchase 
said  property,  of  the  maker  of  the  deed,  8ul]^t  to  the  trust  in  iavor 
of  the  benefidarieSf  such  purchase  extinguishes  the  right  of  the  debtor, 
and  a  subsequent  attaching  creditor  acquires  no  lien  upon  the  property. 
Williams  v.  Whoples,  401. 

AUTREFOIS  CONVICT. 
See  Cbimihal  Law. 

BANES. 

Chntract  by.  President  and  cashier.  Cfustom.  In  an  action  against  a 
bank  to  recover  the  amount  of  a  draft  drawn  and  signed  by  its  presi- 
dent, with  acceptance  waived,  it  appeared  that  no  special  authority  was 
delegated  to  that  officer  to  draw  checks,  by  the  charter,  but  that  such 
duty,  by  the  general  custom  of  other  banks,  devolved  upon  the  cashier, 
except  in  the  absence  of  that  officer,  when  the  duty  was  performed  by 
the  president ;  that  such  also  had  been  the  usage  of  the  hank  in  this 
case,  and  that  in  the  absence  of  the  regular  cashier,  but  while  a  tempo- 
rary cashier  was  discharging  his  duties,  the  draft  in  question  had. been 
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drawn  and  signed  by  the  president ;  and  it  is  held  that  the  bank  was 
liable  for  the  payment  of  the  draft.  Neiffer  y.  The  Bank  of  KnoX' 
vUle,  162. 

See  Chancbrt.    Gokforatioit. 
BAILOR  AND  BAILEE. 

See  Statute  or  Limitations. 
BILLS  AND  NOTES. 

1.  Non  eat  factum.  Bill  single^  originally  void.  Re-delwery,  In 
order  to  bind  a  party  on  the  ground  of  a  re-delivery  of  a  dead  origi- 
nally void,  it  must  appear  that  by  such  supposed  re-delivery  the  party 
has  done  some  act  equivalent  to  the  execution  of  a  new  deed,  or  that 
by  some  act  or  declaration  he  has  acknowledged  and  re-delivered  a 
writing  which  was  before  impeachable  and  invalid,  intending  thereby 
to  make  it  his  deed.  The  action  or  declaration  of  the  party  must  be 
unequivocal,  clearly  indicating  the  intention  of  the  party  to  adopt  the 
paper  as  his  own,  and  to  assume  the  liability  it  imposes.  McNuii  v. 
McMahan,  96. 

2.  Same.  Same.  On  the  trial  of  an  issue  upon  the  plea  of  non  est 
faeiiimy  it  appeared  that  defendant  had  placed  his  signature  and  seal 
to  a  paper  in  blank  as  security  for  another  which  was  afterwards  Ailed 
up  in  the  absence  of  defendant.  That  defendant  afterwards  called 
upon  the  party  having  custody  of  the  paper,  and  asked  permission  to 
look  at  his  *'note;"  that,  after  inspecting  it,  and  taking  a  memoran- 
dum of  the  date  and  amount,  he  observed  that  he  was  bound  for  the 
principal  in  a  large  amount  of  money,  and  then  returned  the  paper  to 
the  holder ;  and  it  is  held,  that  this  was  not  such  an  acknowledgment 
and  re-delivery  as  would  bind  the  defendant.     Ibid. 

3.  Transfer  by  delivery.  When  disposed  of  by  the  assignee.  If  one 
person  accept  a  bill  of  exchange  for  the  accommodation  of  another, 
and  before  its  maturity  such  person  delivers  to  the  acceptor  notes  in 
the  place  of  money,  with  an  unlimited  discretion  to  make  such  dispo- 
sition of  them  as  might  be  thought  proper  to  enable  him  to  meet  the 
payment  of  the  bill  soon  falling  due;  and  upon  the  maturity  of  the 
bill,  the  acceptor,  not  having  made  any  disposition  of  the  notes,  pays 
the  same ;  he  can  make  a  valid  disposition  of  said  notes  to  reimburse 
himself  the  amount  paid  out  of  his  own  funds.  Dortch  v.  Frasier^ 
248. 

BILL  OF  REVIEW. 

See  Chancery  Pkacticb. 

BOOK  DEBT. 
See  EviDENOB. 
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BOUKDABY. 

1.  Statute  of  limitations.  Act  of  1819,  {1.  If,  at  the  time  of  the  execu- 
tion of  a  deed,  the  lines  are  marked,  and  the  boundary  thua  made 
varies  from  the  lines  of  the  previous  conveyances  under  which  the 
bargainor  claims  title ;  and  the  lines  marked  are  known  and  recog- 
nized by  the  parties  as  the  true  boundary  of  the  land,  an  adverse  pos- 
session of  such  land  for  a  period  of  seven  years,  claiming  up  to  the 
new  boundary  thus  made,  will  vest  an  estate  in  fee  in  the  conveyee. 
Mayse  v.  Lafferty,  60. 

2.  Re-marking.  Case  in  judgment  A  party  cannot,  by  an  ex  parte 
survey  and  marking  of  the  lines,  fix  the  boundary  of  his  land  different 
from  that  called  for  in  his  deed.  Thus,  in  1809,  the  plaintiff  and  his 
vendor  surveyed  and  marked  the  lines  of  the  land  claimed  by  him. 
This  survey  was  made  without  the  knowledge  of  the  adjoining 
owners,  and  was  a  departure  from  the  calls  of  the  deed.  It  is  held, 
that  the  deed  controlled  the  boundary,  and  that  the  plaintiff  is  not 
entitled  to  hold  the  land  included  by  his  survey.  Woodfolk  v.  Corn- 
well,  272. 

8.  Burying  ground  reserved  and  boundary  not  defined  In  the  fiUle  of  a 
tract  of  land  the  plaintiff  made  this  exception  in  the  deed :  ''A  small 
lot  reserved  for  a  burying  ground,  two  poles  square,  around  the 
graves  where  the  said  William  Hodge  and  his  grand-children  are  now 
buried."  The  deed  contained  no  other  description  of  the  land  re- 
served. Held,  that  the  law  would  fix  the  boundary  of  the  reserved 
lot,  by  making  the  graves  which  were  there  when  the  conveyance  was 
made,  a  common  centre,  from  which,  by  lines  equally  extended  each 
way,  an  area  of  two  poles  square  is  to  be  laid  off.  Hodge  v.  Blanton. 
660. 

See  EviDZKCK.    Estoppel. 

CASE. 

See  Damaoss.    Hulyes. 

CERTIORARI  AND  SUPERSEDEAS. 

1.  I>ismissal  of  the  petition.  Judgment  for  12  J  per  cent  interest 
Code,  2  8187.  Upon  the  dismissal  of  the  petition  for  writs  of  eer- 
Uorari  and  supersedeas,  in  which  the  judgment  of  the  justice  is  com- 
plained of,  and  errors  therein  sought  to  be  corrected,  the  plaintiff  is^ 
entitled,  under  {  8187  of  the  Code,  to  a  judgment  against  the  defend- 
ant and  his  surety  to  the  prosecution  bond  Ua  the  amonn^  of  tiie  jus-- 
tice's  judgment,  with  interest,  at  the  rate  of  12}  per  cent,  per  annum^ 
from  its  date,  and  costs.    Allen  v.  Wood,  488. 

2.  Cause  fnust  be  brought  up  to^  the  next  term  of  the  Circuit  Court.  A^ 
petition  for  a  writ  of  certiorari  to  remove  a  cause  from  before  a  ju»»^ 
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tice  of  the  peace  to  the  Circuit  Court,  must  be  filed  before  the  next 
term  of  the  Court,  after  the  remlition  of  the  justice's  judgment,  and 
the  cause  brought  up  to  that  >tcrm,  or  a  sufficient  reason  shown  for 
not  doing  so.     Lanier  ^  Brother  v.  SuUivaiiy  440. 

8.  Judffmeni  upon  the  dismissal  of  the  petition.  Code  {  8138.  Prior  to 
the  adoption  of  the  Code,  it  was  the  practice,  where  the  writ  of  eera" 
crari  was  used  to  quash  the  execution  because  of  some  matter  arising 
subsequent  to  the  judgment,  to  award,  upon  a  dismissal  of  the  peti- 
tion, a  procedendo  to  the  justice  of  the  peace,  to  proceed  to  execution 
upon  the  judgment  before  him.  This  practice  is  changed  by  {  3188  of 
the  Code,  aqd  a  direct  judgment  is  to  be  given  by  the  Circuit  Court 
against  the  principal  and  'security  in  the  prosecution  bond,  for  the 
amount  of  the  recovery,  with  interest  and  costs.  Malleit  v.  Hutchin- 
son, 558. 

4.     Granted  in  open  Court,     It  is  in  time,  if  the  application  for  writs  of 
certiorari  and  supersedeas  is  made  in  open  Court,  at  the  next  term 
Vter  the  rendition  of  the  justice's  judgment,  and  a  sufficient  legal 
t  4    r^son  shown  for  not  appealing.     Nance  v.  Hicks,  G24. 

^.  tS^me,  Counter  affidavits.  Dpon  a  motion  to  dismiss  a  petition  for 
•  ^  wrrfS  of  certiorari  and  supersedeas,  counter  affidavits  controverting 
'  "  th^  truth  of  its  statements  are  not  admissible,     fbid. 

•  ^  Sie  Principal  and  Agxxt. 
CHANCERY. 

1.  Ignorance  of  Law.  Application  of  the  prineipU.  The  maxim  that 
ignorance  of  the  law  is  no  excuse  for  the  breach,  or  nonperformance 
of  an  agreement,  applies,  alone,  to  general  public  laws,  which  pro* 
ftcribe  a  rule  of  action  for  the  whole  community ;  and  has  no  applica- 
tion to  special  or  private  acts,  which  are  only  intended  to  operate 
upon  particular  individuals.  Nor  does  it  apply  to  foreign  laws,  or  to 
the  laws  of  the  other  States  of  the  Union.  Ignorance  of  those  laws 
is  deemed  to  be  ignorance  of  fact.     King  v.  Doolittle,  77. 

2.  Same.  Same.  Bank  charters.  In  the  application  of  this  legal 
maxim,  a  private  Bank  Charter,  which  is  merely  the  title  of  the 
parties,  stands  upon  the  footing  of  special,  or  private  acts ;  foreign 
laws,  and  the  laws  of  the  other  States  of  the  Union.     Ibid. 

3.  Sa7ne.  Same.  Confined  to  cases  of  pure,  unmixed  mistake  of  law. 
This  highly  artificial  and  rigid  doctrine  is  confined  to  cases  of  pure, 
unmix*»d  mistake  of  law,  in  which  there  is  no  mistake  of  fact,  no 
trust,  or  element  of  fraud  entering  in,  and  conducing  to  the  making 
of  the  contract.     Ibid. 

4.  Sristake  of  fact.  When  a  Court  of  Equity  will  relieve  against  If  a 
contract  is  entered  into  in  good  faith,  by  which  it  is  mutually  under- 
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stood  and  intended,  for  an  adequate  consideration,  the  oce  party  shall 
part  with,  and  the  other  acquire  a  valid  title  to  property :  and  it 
turns  out  that,  at  the  time  of  the  contract,  hy  the  operation  of  some 
settled  principle  of  law  of  which  they  were  alike  ignorant,  the  sup- 
posed title  is  wholly  valueless,  or  did  not,  in  legal  contemplation, 
exist ,  in  such  case,  the  mistake  is  not  a  mere  mistake  of  law ;  it  in> 
volves,  in  some  measure,  a  mistake  of  fact,  as  well  as  of  law ;  and  a 
Court  of  Equity  will  replace  the  parties  in  statu  quo.    Ibid,' 

5.  Same.  Same,  Fraud  not  necessary  to  relief.  In  cases  of  mutual 
mistake  going  to  the  essence  of  the  contract,  it  is  not  necessary  that 
there  should  be  any  element  of  fraud  to  warrant  the  interposition  of 
a  Court  of  Equity.  Kelief  will  be  granted  on  the  ground  of  mutual 
mistake,  as  to  the  existence  of  the  thing  which  constituted  the  basis  of 
the  contract.     Ibid, 

6.  When  negotiable  paper  subject  to  e^ities,  in  the  hands  of.  the  endorsee. 
The  transfer  of  negotiable  paper  in  payment  of,  or  as  a  security  for  a 
pre-existing  debt,  is  not  a  transfer  in  the  due  courr.e  of  trade,  po  as  to 
protect  the  paper  in  the  hands  of  the  holder  from  the  equities,  to  which 
it  was  subject,  between  the  original  parties.     Ibid. 

7.  Same,  Lex  loci  contraciuSj  governs.  Pennsylvania.  The  right  of 
parties  is  to  be  governed  by  the  law  of  the  place  where  the  contract  is 
made.  In  this  case,  the  contract  of  endorsement  was  made  in.  Penn- 
sylvania; and,  although  the  course  of  judicial  decision  in  that  State, 
as  to  the  equities  to  which  negotiable  paper  is  subject  in  the  hands  of 
the  endorsee,  is  different  from  ours ;  yet,  it  is  settled  by  her  Court*, 
that  the  transfer  of  the  note  of  a  third  person,  as  collateral  security 
for  a  preexisting  debt,  without  a  new  consideration,  will  not  place 
the  person  to  whom  it  is  transferred,  in  the  condition  of  a  holder  for 
value,  so  as  to  protect  him  against  the  equities  subsisting  bet'vecn  the 
original  parties.     Ibid. 

8.  Evidence.  Effect  of  order  pro  eonfesso.  An  order  pro  confesso 
against  a  defendant  to  a  bill  in  Chancery,  has  the  effect  of  an  answer 
admitting  the  allegations  of  the  bill  to  bo  true.  Stone.  Adm^r,  v. 
Duncan^  103. 

9.  Discovery.  Emdence.  If  parties  reduce  the  terms  of  their  contract 
to  writing,  and  it  is  left  with  one  of  them  to  copy  for  the  purpose  of 
being  executed,  which,  through  inadvertence,  is  omitted  to  be  done, 
and  a  suit  at  law  is  brought  by  one  of  the  parties  to  said  contract,  the 
other  party  is  entitled  to  a  discovery  by  bill  in  Chancery,  as  to  the 
identity  of  the  paper  thus  prepared,  and  as  to  whether  it  contains  the 
terms  of  the  contract  as  agreed  upon,  to  be  used  as  evidence  in  the 
trial  at  law.     EUiston  v.  Hughes,  225. 

10.  Deeds.  Reformed  for  fraud  (rr  mistake.  It  is  a  general  principle, 
alike  applicable  at  law  and  in  equity,  that  a  deed  must  be  held  to  con- 
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tain  the  true  and  full  contract  of  the  parties,  and  parol  proot  cannot 
be  heard  to  change  or  reform  it ;  but  this  general  rule  does  not  apply 
to  cases  of  fraud  or  mistake  in  the  execution  of  the  deed.  A  Court 
of  Chancery  has  power  to  reform  and  correct  errors  in  deeds,  pro- 
duced by  fraud  or  mistake.     Barnes  t.  Gregory,  280. 

11.  Same,  Sale  in  gross  and  by  the  acre,  A  sale  of  land  in  gross,  in 
the  absence  of  IVaud,  is  binding  upon  the  parties  as  to  quantity;  but 
if  the  sale  is  by  the  acre,  and  it  turns  out  that  there  is  a  mistake  as  to 
the  number  of  acres  settled  for,  either  party  may  have  the  mistake 
corrected,  and  an  abatement  or  increase  of  the  price,  for  the  deficiency 
or  overplus  in  the  quantity  sold.     Ibid, 

See  Sale  of  Keal  Estate. 

CHANCERY  JURISDICTION. 

1.  Contract  Corporation.  The  Legislature  granted  to  the  complain- 
ant a  charter  to  build  a  turnpike  road,  which  was  forfeited  by  reason 
of  noncompliance  with  the  terms  thereof.  After  said  forfeiture,  the 
defendant  obtained  a  charter  to  construct  a  road  upon  the  road-bed 
indicated  in  the  complainant's  charter,  subject  to  the  condition  that 
the  complainant's  work  under  the  prior  charter  should  bo  valued,  and 
its  value  set  apart  to  him  in  stock  in  the  new  company.  Upon  the 
organization  of  the  new  company  the  complainant  became  a  stock- 
holder accordingly,  but  no  money  was  paid  on  account  of  the  new 
enterprise  by  any  subscriber,  and  that  charter  was  also  forfeited.  The 
complainant,  thereupon,  filed  his  bill  to  compel  the  new  company  to 
contribute  and  pay  to  him  tho  amount  and  value  of  his  work  so  con- 
verted into  stock ;  and  it  is  held  that  he  cannot  recover.  Hopkins, 
Adinrj  v.  Whitesides,  31. 

2.  Jurisdiction.  Remedy  at  law.  If  a  person  has  a  perfect  remedy  at 
law,  of  which  he  is  not  deprived  by  fraud,  or  accident,  or  the  act  of 
the  opposite  party,  a  Court  of  Chancery  cannot  grant  him  relief. 
Graham  v.  Roberts  and  Wright,  60. 

8.  Jurisdiction.  Execution.  Sale  of  a  remainder,  or  reversionary  in- 
terest  in  realty.  A  remainder,  or  reversionary  interest  in  real  estate, 
can  be  sold  by  an  execution  at  law.  A  bill  in  Chancery  is  not  neces- 
sary to  reach  such  interest,  and  will  be  dismissed  upon  demurrer.  The 
remedy  at  law  is  complete,  and  the  Chancery  Court  has  no  jurisdic- 
tion.    Wiley  V.  Bridgman,  68. 

4.  Same.  Waiver  of  jurisdiction.  Act  of  1852,  eh.  866.  Although  a 
demand  may  be,  purely,  a  legal  one,  an  order  pro  confesso,  or  an 
answer  to  the  merits,  is  a  waiver,  under  the  act  of  1852,  ch.  866,  of 
the  question  of  jurisdiction.     Ibid. 

4.  Judgment.  Service  of  process.  If  a  judgment  is  rendered  against 
a  party  without  service  of  process  upon  him,  and  by  reason  thereof 
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be  doeB  not  appear,  or  make  defence  to  the  action,  a  Court  of  Chan- 
cery will  enjoin  such  judgment ;  and  it  is  not  necessary  to  relief  in 
such  a  case,  to  show  that  a  valid  defence  could  have  been  made  by  the 
party  if  he  had  been  summoned.    Bell  v.  Williams  Adrn'r,  229. 

See  Principal  and  Agent. 

CHANCERY  PLEADING. 

1.  Demurrer.  Original  and  amended  hill.  If  a  demurrer  is  too  broad 
it  loses  its  effect.  Hence,  if  a  general  demurrer  is  filed  to  an  original 
and  amended  bill,  and  the  original  is  defective  and  demurrable,  yet 
the  amended  bill  is  not,  the  demurrer  will  not  be  sustained  as  to 
either.     Fay  v.  Jones,  442. 

2.  Same.  Bill  multifarious.  Objection  to  a  bill  because  it  is  multi- 
farious, can  be  taken  only  by  special  demurrer.     Ibid. 

8.  Bame.  .  Attachment.  Acts  of  1886  and  1848.  If  an  attachment  bill 
is  filed,  and  no  one  of  the  grounds  for  an  attachment  embraced  within 
the  provisions  of  the  attachment  laws,  is  alleged,  it  will  be  dismissed 
upon  demurrer.     Ibid. 

CHANCERY  PRACTICE. 

1.  Bill  of  review.  Statute  of  limitations.  A  bill  that  assumes  that  a 
sale  made  under  a  judicial  proceeding  is  absolutely  void,  and  seeks  to 
set  aside  and  annul,  and  not  to  review  and  correct  it,  is  not  a  bill  of 
review,  and  is  not  barred  by  the  lapse  of  three  years  from  the  termi- 
nation of  said  proceeding.  Goodman  v.  The  Tennessee  Mining  Com- 
pany, 172. 

2.  Bill  of  review.  Power  of  Court  over  its  decrees.  A  decree  which  is 
a  final  adjudication  upon  the  rights  of  the  parties,  passes  beyond  the 
control  of  the  Court  after  the  term  at  which  it  was  pronounced,  and 
cannot  be  changed  or  altered,  except  upon  a  bill  of  review  filed  within 
proper  time.    AUen  v.  Barksdale,  288. 

8.  Same.  Same.  Case  in  judgment.  A  final  decree  was  made  in  1862, 
settling  the  rights  of  the  parties  to  certain  slaves.  After  the  lapse  of 
more  than  three  years,  this  bill  was  filed,  alleging  that  said  suit  was 
prosecuted  upon  a  ohampertous  agreement,  but  the  complainants  were 
ignorant  of  it  uutil  a  short  time  before  filing  of  the  bill.  Held, 
the  Court  had  no  power  to  alter  or  change  the  original  decree  passed 
in  1852;  that  this  is  not  a  bill  of  review,  and  if  It  was,  it  is  not  filed 
within  proper  time.     Ibid. 

4.  Reference  to  the  master.  According  to  the  established  course  of 
chancery  practice,  the  question  of  title  to  slaves  is  a  matter  proper  for 
the  determination  of  the  Chancellor.  It  is  not  a  proper  matter  of 
.  reference  to  the  master.     Woodson  v.  Smith,  276. 
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5.  Evidence.  Discrediting  a  defendant.  To  the  extent  that  a  discovery 
is  sought  from  the  defendant  in  a  suit  in  equity »  he  is  the  witness  of 
the  complainant,  and  the  latter  is  bound  by  his  statements  unless  he 
disprove  them.  This  may  be  done  by  other  evidence,  but  not  by  at- 
tacking the  general  character  of  the  defendant.  Murray  v.  John- 
son, 853. 

6.  Sale  of  property.  Debt  first  to  be  ascertained.  When  it  becomes 
necessary  to  order  a  sale  of  land  to  pay  a  debt,  the  exact  amount  due 
must  be  ascertained  and  stated  in  the  decree,  and  a  reasonable  time 
given  the  defendant  to  pay  the  amount  into  the  office  of  the  master, 
before  proceeding  to  sell.  It  is  an  erroneous  practice  to  refer  the 
matter  to  the  master  to  ascertain  and  report,  to  the  next  term,  the 
amount  due ;  and  in  the  meantime  direct  a  sale  of  the  land  if  the  debt 
is  not  paid  into  the  office  by  a  day  specified.    Lewis  v.  Baker,  885. 

7.  Decree  for  defendants.  It  is  the  settled  law  of  the  Court  of  Chan- 
cery that  a  decree  may  be  made  between  co-defendants,  grounded 
upon  the  pleadings  and  proof  between  the  complainant  and  defend- 
ants, and  founded  upon  and  connected  with  the  subject  matter  in  liti- 
gation between  the  complainant  and  one  or  more  of  the  defendants. 
Such  decrees  are  made  to  prevent  a  multiplicity  of  suits.  Ingram  v. 
Smith,  411. 

8.  Bill  of  review.  StatuU  of  limitations.  Act  of  1801,  eh.  6,  {  53. 
The  saving  in  the  act  of  1801,  ch.  6,  2  58,  to  infants, /em«s  covert, 
persons  non  compos  mentis,  &c.,  a  right  to  move  for  a  bill  of  review 
within  three  years  after  such  disability  shall  have  been  removed, 
applies  both  to  bills  for  new  matter,  and  for  errors  apparent  upon  the 
record ;  and  any  person  within  said  saving  of  the  statute,  may  file  a 
bill  of  review  at  any  time^  during  the  existence  of  the  disability,  or 
within  three  years  after  its  removal.     Winchester  v.  Witichcster,  460. 

9.  Fame.  Came.  Parties.  Husband  and  wife.  A  feme  covert  or 
other  person  laboring  under  a  disability,  is  not  bound  to  wait  until 
the  removal  of  such  disability,  before  filing  a  bill  of  review.  If  an 
antagonism  exists  between  the  interests  of  husband  and  wife,  or  if  he 
has  lost  his  right  by  laches,  and  thereby  placed  himself  in  an  attitude 
where  he  cannot  join  his  wife  in  the  suit — her  rights  remaining  in  full 
force — she  may  file  a  bill  of  review  by  next  friend,  making  her  hus- 
band a  defendant.     Ibid.  ^ 

10.  Same.  Pre-requisites  to  filing  a  bill  of  review.  An  application  to 
file  a  bill  of  review  for  new  matter,  must  be  by  petition  and  affidavit, 
setting  forth  the  new  matter,  accompanied  by  an  offer  to  secure  costs, 
and  such  other  sums  of  money  as  may  be  required  to  be  paid ;  and 
also  security  must  be  given  for  the  costs  of  the  bill  filed  as  of  common 
right.     Ibid. 
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11.  Same,  Joinder  of  new  matter  and  errors  apparent,  A  bill  of  re- 
view may  be  brought  for  errors  of  law  apparent  on  the  face  of  tho 
decree,  and  aalo  for  newly  discovered  matter.  The  joinder  of  both 
grounds  in  the  same  bill  does  not  make  it  multifarious.    Ibid, 

12.  Same,  New  matter.  Leave  of  the  Court.  A  bill  of  review  for 
newly  discovered  evidence  cannot  be  filed  without  special  leave  of  the 
Court.  The  new  matter  must  be  such  as  **  hath  arisen  in  time  after 
the  decree,  or  proof  that  has  come  to  light  after  the  decree  was  mado, 
which  could  not  possibly  have  been  used  when  the  decree  passed." 
The  new  matter  or  new  proof  must  be  relevant  and  material,  and 
which,  if  known  at  the  time  the  decree  psssed,  would  have  produced 
a  result  more  favorable  to  the  party  filing  the  bill.     Ibid, 

13.  Sam^,  Same,  Knowledge  of  agents  or  representatives,  Eepresen- 
tation  in  Court*  of  Justice  is  a  necessity  of  civilized  eociety,  and  the 
acts  or  neglects  of  the  representative  must,  in  some  degree,  be  bind- 
ing upon  the  party  represented.  And  persons  under  disability  at  the 
time  of  a  judicial  proceeding  to  which  they  are  parties,  represented 
by  their  guardians  and  agents,  are  bound  upon  the  knowledge  of  such 
guardians  and  agents.     Ibid, 

14.  Sam^,  Errors  apparent  in  Vhe  decree.  Sale  of  land.  Act  of  1827. 
It  is  error  to  file  a  petition  for  the  sale  of  land,  embracing  adults, 
married  women  and  their  husbands,  and  minors,  together.  The 
proper  mode  of  proceeding  under  the  act  of  1827,  where  minors  are 
interested,  is,  by  bill  inter  partes^  making  the  minors  defendants.  A 
proceeding,  however,  by  petition,  under  the  act  of  1827,  is  not  void, 
and  it  is  not  error  for  which  a  bill  of  review  will  lie.    Ibid, 

16.  Same,  Same.  Fame.  Same.  Husband  and  wife.  The  act  of 
1827  was,  for  convenience,  intended  to  act  by  divbsture  of  title  by 
decree,  and  it  chooses  to  repose  some  confidence  in  the  conjugal  rela- 
tion, and  not  to  regard  husband  and  wife  as  occupying  such  an  antag- 
onism as  will  prevent  their  being  joined  in  a  petition  for  the  sale  of 
land  descended  to  her,  and  in  proceedings  under  said  act,  the  privy 
examination  of  the  wife  is  not  fteceosary  to  pass  the  title.  An  omis- 
sion, therefore,  to  make  the  wife  a  defendant,  or  to  catise  her  privy 
examination  to  be  taken,  is  not  error  apparent  for  which  a  bill  of  re- 
view will  lie.     Ibid, 

16.  Same,  Same  Sale  of  an  undivided  interest.  The  sale  of  an  un- 
divided interest  in  land  is  not  such  an  error  upon  the  face  of  the  pro- 
ceedings as  will  make  the  sale  void,  and  the  same  will  not  be  annulled 
on  review.  Such  a  mode  of  sale  would  not  be  favored  upon  appeal  or 
writ  of  error,  but  does  not  furnish  sufiicient  ground  for  a  bill  of 
review      Ibid. 

17.  Same,  Same.  Facts  stated  in  the  decree.  Upon  a  bill  of  review 
the  evidence  in  a  cause  can  not  bo  looked  to,  beyond  the  decree ;  and 
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ABATEMENT. 

By  death.  Motion  to  revive.  An  appeal  in  the  nature  of  a  writ  of  error 
merely  suspends  the  judgment  of  the  inferior  Court,  and  does  not 
annul  it.  If,  therefore,  the  plaintiff  in  an  action  for  an  assault  and 
hattery,  dies,  after  an  appeal  in  error  hy  the  defei^dant,  it  is  not  only 
the  right,  hut  likewise  the  duty  of  the  personal  representative  to 
revive  the  suit  in  the  Superior  Court.     Kimbrough  v.  Mitehellf  589. 

See  Cbimihal  Law. 

ACTION. 

Discontinuance  of.  If  a  party  permit  a  chasm  in  the  proceedings  to 
occur,  hy  failing  to  continue  the  process  regularly  from  term  to  term, 
until  service  on  the  defendant,  it  operates  as  a  dieconiinuanes  of  his 
suit.     Armstrong  v.  Harrison^  879. 

ACCOMMODATION  ENDORSER. 

See  Summary  Froceedinos. 

ADMINISTRATION. 

Debt  due  from  an  heir.  Assignment  of  interest.  If  an  heir  of  an 
estate  is  indebted  to  the  deceased  in  a  sum  which  cannot  otherwise  he 
made,  the  administrator,  by  proper  proceedings,  may  subject  the 
interest  of  such  heir  in  the  real  estate,  to  the  payment  of  said  indebt- 
edness. But  if  said  heir  has  bona  fide  transferred  his  interest  in  the 
estate  to  an  innocent  party,  the  debt  not  being  a  lien  upon  such  inter- 
est, it  cannot  be  subjected  to  the  satisfaction  of  said  indebtedness. 
Towles  V.  Towles,  601. 

See  Practice  and  Plbadino.    AsATEMsirr.  Advancement. 

ADMINISTRATORS  AND  EXECUTORS. 

See  Adminibtratiok.    P&actici  Aino  Pleadikg.    Abatbmxht. 
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ADVANCEMENT. 

NoUa  held  by  the  intestate.  Que  in  judgment  Notes  held  by  the  father 
at  the  time  of  his  death,  against  a  son,  are  not  to  be  charged  as  an 
advancement,  unless  it  be  proved  that  they  were  used  merely  as 
evidences  of  a  gift  or  adv!incement8  to  the  son,  or  that  the  father  did 
not  intend  to  collect  them.  The  intestate  held  several  notes  on  an 
insolvent  son.  The  son  died  b^ore  the  father,  leaving  children.  The 
notes  came  to  the  hands  of  the  administrator  without  any  evidence 
explaining  the  intention  of  the  intestate,  as  to  whether  he  held  them 
as  debts,  or  intended  them  as  gifts  to  his  son.  Held,  that  prima  f  tide 
they  are  debts,  and  cannot  be  charged  as  advancements,  in  the  absence 
of  proof  showing  that  the  deceased  did  not  intend  to  collect  them,  or 
regarded  them  as  gifts  to  his  son.     Vadenj  Adrn'r,  v.  Hance,  800. 

AFflDAVIT. 

See  Obrtiobari  and  Supersedeas. 
ANSWER. 

See  Evidence. 
APPEAL. 

Effect  of.  Upon  an  appeal  from  a  justice's  judgment,  the  cause  is  not 
before  the  Circuit  Court  for  revision,  as  on  a  writ  of  error,  but  for 
trial  de  novo  upon  the  merits,  and  regardless  of  defects  in  the  judg- 
ment of  the  justice,  the  Court  should  proceed  to  hear  the  case,  and 
render  judgment  according  to  the  merits.     Allen  v.   Wood,  4S6. 

See  Practiob  and  Pleading. 
APPEARANCE  TERBf. 

See  Practice  and  Pleading. 
ARBITRATION. 

See  Practice  and  Pleading. 
ABSiaNMENT. 

Negotiable  paper.  Notice  to  payor  not  necessary.  The  assignment  of 
negotiable  paper  to  a  third  person,  as  collateral  security  for  a  pre- 
existing liability,  is  valid,  and  the  equity  of  the  assignee  is  superior  to 
that  of  a  subsequent  attaching  creditor.  Notice  of  the  assignment, 
to  the  payor  of  the  note,  is  not  necessary  to  perfect  the  right  of  th« 
assignee.     Sugg  v.  Powell,  221. 

See  Administrator.    Consideration. 
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ATTACHMENT. 

1.  Prior  equity.  Fund  in  the  Hands  of  a  creditor.  A  person  haying  a 
debt  against  another,  and  being  in  debt  to  him  a  larger  amount,  can 
not  collect  the  amoitfit  due  him  until  the  debt  due  his  creditor  is  paid. 
A  creditor  of  such  person  occupies  no  higher  ground,  and  cannot,  by 
attachment,  subject  the  debt  due  from  such  person  to  the  satisfaction 
of  his  claim,  until  the  debt  due  the  former  is  paid.  ArUdge  v. 
White,  241. 

2.  First  attachment  holds.  If  a  person  attaches  a  fund  in  his  hands 
belonging  to  his  debtor,  his  attachment  will  have  priority  over  a  sub- 
sequent attaching  creditor.     Ibid. 

8.  What  a  sufficient  levy  of.  The  attachment  writ  came  to  the  hands 
of  the  sheriff,  who  proceeded  to  leyy  the  same  o^  the  property  speci- 
fied in  the  bill  and  writ.  He  endorsed  the  da}  the  writ  came  to  his 
hands,  wrote  out  his  levy  and  returned  it  with  the  writ,  bat  neglected 
to  sign  his  name  to  it  until  after  the  return,  and  after  he  went  out  of 
office.  It  is  held,  that  this  was  a  good  levy,  and  gave  the  first  attach- 
ing creditor  priority  of  satisfaction  over  subsequent  attaching  credi- 
tors, whose  levies  were  more  formal.    Lea  v.  Masneell,  866. 

4.  Admission  of  a  levy  in  the  bill.  Estoppel.  If  a  subsequent  attach- 
ing creditor  admit  in  his  bill,  that  an  attachment  had  been  issued  at 
the  suit  of  another  creditor,  and  levied,  and  the  property  placed  in 
the  custody  of  the  law,  such  creditor  is  estopped  to  deny  the  validity 
of  the  levy  of  the  first  attachment.     Ibid. 

6.  Deed  of  trust.  Purchase  of  the  trust  property.  If  property  is  con- 
veyed by  deed  of  trust  to  secure  a  debt,  and  a  third  person  purchase 
said  property,  of  the  maker  of  the  deed,  subject  to  the  trust  in  favor 
of  the  beneficiaries,  such  purchase  extinguisheB  the  right  of  the  debtor, 
and  a  subsequent  attaching  creditor  acquires  no  /ten  upon  the  property. 
Williams  Y.  Whoples,  iOl. 

AUTKEFOIS  CONVICT. 
See  Crimival  La.w. 

BANES. 

Cfontraet  by.  President  and  cashier.  Custom.  In  an  action  against  a 
bank  to  recover  the  amount  of  a  draft  drawn  and  signed  by  its  presi- 
dent, with  acceptance  waived,  it  appeared  that  no  special  authority  was 
delegated  to  that  officer  to  draw  checks,  by  the  charter,  but  that  such 
duty,  by  the  general  custom  of  other  banks,  devolved  upon  the  cashier, 
except  in  the  absence  of  that  officer,  when  the  duty  was  performed  by 
the  president ;  that  such  also  had  been  the  usage  of  the  bank  in  this 
case,  and  that  in  the  absence  of  the  regular  cashier,  but  while  a  tempo- 
rary cashier  was  discharging  his  duties,  the  draft  in  question  had. been 
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drawn  and  signed  by  the  president ;  and  it  is  held  that  the  bank  waa 
liable  for  the  payment  of  the  draft.  Neiffer  v.  The  Bank  of  KnoX' 
ville,  162. 

See  Chanckrt.    Gorpobatioiv. 
BAILOR  AND  BAILEE. 

See  Statute  or  Limitations. 
BILLS  AND  NOTES. 

1.  Non  est  factum.  Bill  single^  originally  void,  Re-delwery.  In 
order  to  bind  a  party  on  the  ground  of  a  re-delivery  of  a  dead  origi* 
nally  void,  it  must  appear  that  by  such  supposed  re-delivery  the  party 
has  done  some  act  equivalent  to  the  execution  of  a  new  deed,  or  that 
by  some  act  or  declaration  he  has  acknowledged  and  re-delivered  a 
writing  which  was  before  impeachable  and  invalid,  intending  thereby 
to  make  it  his  deed.  The  action  or  declaration  of  the  party  must  be 
unequivocal,  clearly  indicating  the  intention  of  the  party  to  adopt  the 
paper  as  his  own,  and  to  assume  the  liability  it  imposes.  McNuit  v. 
McMahan,  96. 

2.  Same,  Same.  On  the  trial  of  an  issue  upon  the  plea  of  non  eat 
faGtum^  it  appeared  that  defendant  had  placed  his  signature  and  seal 
to  a  paper  in  blank  as  security  for  another  which  was  afterwards  filled 
up  in  the  absence  of  defendant.  That  defendant  afterwards  called 
upon  the  party  having  custody  of  the  paper,  and  asked  permission  to 
look  at  his  **note;"  that,  after  inspecting  it,  and  taking  a  memoran- 
dum of  the  date  and  amount,  he  observed  that  he  was  bound  for  the 
principal  in  a  large  amount  of  money,  and  then  returned  the  paper  to 
the  holder ;  and  it  is  held,  that  this  was  not  such  an  acknowledgment 
and  re-delivery  as  would  bind  the  defendant.    Ibid, 

3.  Transfer  by  delivery.  When  disposed  of  by  the  assignee.  If  on« 
person  accept  a  bill  of  exchange  for  the  accommodation  of  another, 
and  before  its  maturity  such  person  delivers  to  the  acceptor  notes  in 
the  place  of  money,  with  an  unlimited  discretion  to  make  such  dispo- 
sition of  them  as  might  be  thought  proper  to  enable  him  to  meet  the 
payment  of  the  bill  socn  falling  due;  and  upon  the  maturity  of  the 
bill,  the  acceptor,  not  having  made  any  disposition  of  the  notes,  pays 
the  same ;  he  can  make  a  valid  disposition  of  said  notes  to  reimburse 
himself  the  amount  paid  out  of  hu  own  funds.  Dortch  v.  Frasier, 
243. 

BILL  OF  REVIEW. 

See  Chancery  Pragticb. 

BOOK  DEBT. 
See  EviDENCB. 
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BOUNDARY. 

1.  Statute  of  limitaiions.  Ad  of  1819,  {1.  If,  at  the  time  of  the  execu- 
tion of  a  deed,  the  lines  are  marked,  and  the  boundary  thus  made 
varies  from  the  lines  of  the  previous  conveyances  under  which  the 
bargainor  claims  title ;  and  the  lines  marked  are  known  and  recog- 
nized by  the  parties  as  the  true  boundary  of  the  land,  an  adverse  pos- 
session of  such  land  for  a  period  of  seven  years,  claiming  up  to  the 
new  boundary  thus  made,  will  vest  an  estate  in  fee  in  the  conveyee. 
Mayse  v.  Lajfertyy  60. 

2.  Re-marking.  Case  in  jtidgmeni.  A  party  cannot,  by  an  ex  fHirte 
survey  and  marking  of  the  lines,  fix  the  boundary  of  his  land  different 
from  that  called  for  in  his  deed.  Thus,  in  1809,  the  plaintiff  and  his 
vendor  surveyed  and  marked  the  lines  of  the  land  claimed  by  him. 
This  survey  was  made  without  the  knowledge  of  the  adjoining 
owners,  and  was  a  departure  from  the  calls  of  the  deed.  It  is  held, 
that  the  deed  controlled  the  boundary,  and  that  the  plaintiff  is  not 
entitled  to  hold  the  land  included  by  his  survey.  Woodfolk  v.  C^rm- 
well,  272. 

8.  Burying  ground  reserved  and  boundary  not  defined.  In  the  sale  of  a 
tract  of  land  the  plaintiff  made  this  exception  in  the  deed :  ''A  small 
lot  reserved  for  a  burying  ground,  two  poles  square,  around  the 
graves  where  the  said  William  Hodge  and  his  grand-children  are  now 
•  buried."  The  deed  contained  no  other  description  of  the  land  re- 
served. Held,  that  the  law  would  flx  the  boundary  of  the  reserved 
lot,  by  making  the  graves  which  were  there  when  the  conveyance  was 
made,  a  common  centre,  from  which,  by  lines  equally  extended  each 
way,  an  area  of  two  poles  square  is  to  be  laid  off.  Hodge  v.  Blanion, 
560. 

See  EviDBNCE.    Sstofpsl. 

CASS. 

See  Damaoxs.    Slayxs. 

CERTIORARI  AND  SUPERSEDEAS. 

1.  I>lsmisaal  of  the  petition.  Judgment  for  12^  per  cent,  interest. 
Code,  2  8187.  Upon  the  dismissal  of  the  petition  for  writs  of  cer- 
tiorari aod  supersedeas,  in  which  the  judgment  of  the  justice  is  com- 
plained of,  and  errors  therein  sought  to  be  corrected,  the  plaintiff  is^ 
entitled,  under  {  3187  of  the  Code,  to  a  judgment  against  the  defend- 
ant and  his  surety  to  the  prosecution  bond  for  the  amoun^  of  the  jus- 
tice's Judgment,  with  interest,  at  the  rate  of  12}  per  cent,  pei  annum,, 
from  its  date,  and  costs.    Allen  v.  Wood,  488. 

2.  Cause  must  be  brought  up  to^  the  next  term  of  the  Circuit  Court.  A. 
petition  for  a  writ  of  certiorari  to  remove  a  cause  from  before  a  ju»- 

43 
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tice  of  the  pMce  to  the  Circuit  Court,  must  be  filed  before  the  next 
term  of  the  Court,  after  the  rendition  of  the  justice's  judgment,  and 
the  cause  brought  up  to  that  iterm,  or  a  sufficient  reason  shown  for 
not  doing  so.     Lanier  ^  Brother  v.  Sullivan,  440. 

8.  Judgment  upon  the  dismisJial  of  the  petition.  Code  {  8138.  Prior  U> 
the  adoption  of  the  Code,  it  was  the  practice,  where  the  writ  of  eerti- 
orari  was  used  to  quash  the  execution  because  of  some  matter  arising 
subsequent  to  the  judgment,  to  award,  upon  a  dismissal  of  the  peti- 
tion, A  procedendo  to  the  justice  of  the  peace,  to  proceed  to  execution 
upon  the  judgment  before  him.  This  practice  is  changed  by  {  3188  of 
the  Code,  ai^d  a  direct  judgment  is  to  be  given  by  the  Circuit  Court 
against  the  principal  and  'security  in  the  prosecution  bond,  for  the 
amount  of  the  recovery,  with  interest  and  costs.  Malleii  v.  Hutchin- 
son, 658. 

4.     Qranied  in  open  Court     It  is  in  time,  if  the  application  for  writs  of 
certiorari  and  supersedeas  is  made  in  open  Court,  at  the  next  term 
^Wter  the  rendition  of  the  justice's  judgment,  and  a  sufficient  legal 
C  <    r^son  shown  for  not  appealing.     Nance  v.  Hicks,  C24. 

^.  }^inte.  Counter  affidavits.  Dpon  a  motion  to  dismiss  a  petition  for 
.  '^  wrm  of  certiorari  and  supersedeas,  counter  affidavits  controverting 
>  ^  thif  truth  of  its  statements  are  not  admissible,     ibid. 

'-^  S|«  Principal  axd  Agsxt. 
CHANCEKY. 

1.  Ignorance  of  Law.  Application  of  the  principle.  The  maxim  that 
ignorance  of  the  law  is  no  excuse  for  the  breach,  or  nonperformance 
of  an  agreement,  applies,  alone,  to  general  public  laws,  which  pre- 
ftcribe  a  rule  of  action  for  the  whole  community ;  and  has  no  applica- 
tion to  special  or  private  acts,  which  are  only  intended  to  operate 
upon  particular  individuals.  Nor  does  it  apply  to  foreign  laws,  or  to 
the  laws  of  the  other  States  of  the  Union.  Ignorance  of  those  law« 
is  deemed  to  be  ignorance  ot  fact.     King  v.  Doolittle,  77. 

2.  Same.  Same.  Bank  charters.  In  the  application  of  this  legal 
maxim,  a  private  Bank  Charter,  which  is  merely  the  title  of  the 
parties,  stands  upon  the  footing  of  special,  or  private  acts;  foreign 
laws,  and  the  laws  of  the  other  States  of  the  Union.    Ibid. 

3.  Same.  Same.  Chnfined  to  cases  of  pure,  unmixed  mistake  of  late. 
This  highly  artificial  and  rtgid  doctrine  is  confined  to  cases  of  pure, 
unmixod  mistake  of  law,  in  which  there  is  no  mistake  of  fad,  no 
trust,  or  element  of  fraud  entering  in,  and  conducing  to  the  making 
of  the  contract.     Ibid. 

4.  Sfistake  of  fact.  When  a  Court  of  Equity  iciU  relieve  against  If  a 
contract  is  entered  into  in  good  faith,  by  which  it  is  mutually  under- 
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Btood  and  intended,  for  an  adequate  consideration,  the  oce  party  shall 
part  with,  and  the  other  acquire  a  valid  title  to  property :  and  it 
turns  out  that,  at  the  time  of  the  contract,  hy  the  operation  of  some 
settled  principle  of  law  of  which  they  were  alike  ignorant,  the  sup- 
posed title  is  wholly  valueless,  or  did  not,  in  legal  contemplation, 
exist,  in  such  case,  the  mistake  is  not  a  mere  mistake  of  law;  it  in- 
volves, in  some  measure,  a  mistake  of  fact,  as  well  as  of  law ;  and  a 
Court  of  Equity  will  replace  the  parties  in  statu  quo.    Ibid.' 

6.  Same.  Same.  Fraud  not  neeesaary  to  relief.  In  cases  of  mutual 
mistake  going  to  the  essence  of  the  contract,  it  is  not  necessary  that 
there  should  be  any  element  of  fraud  to  warrant  the  interposition  of 
a  Court  of  Equity.  Belief  will  be  granted  on  the  ground  of  mutual 
mistake,  as  to  the  existence  of  the  thing  which  constituted  the  basis  of 
the  contract.     Ibid. 

6.  When  negotiable  paper  subject  to  equities,  in  the  hands  of  the  endorsee. 
The  transfer  of  negotiable  paper  in  payment  of,  or  as  a  security  for  a 
pre-existing  debt,  is  not  a  transfer  in  the  due  course  of  trade,  so  as  to 
protect  the  paper  in  the  hands  of  the  holder  from  the  equities,  to  which 
it  was  subject,  between  the  original  parties.     Jbid. 

7.  Same.  Lex  loci  contractus,  governs.  Pennsylvania.  The  right  of 
parties  is  to  be  governed  by  the  law  of  the  place  where  the  coi^tract  is 
made.  In  this  case,  the  contract  of  endorsement  was  made  in  Penn- 
sylvania; and,  although  the  course  of  judicial  decision  in  that  State, 
as  to  the  equities  to  which  negotiable  paper  is  subject  in  the  hands  of 
the  endorsee,  is  different  from  ours ;  yet,  it  is  settled  by  her  Courts, 
that  the  transfer  of  the  note  of  a  third  person,  as  collateral  .security 
for  a  pre-existing  debt,  without  a  new  consideration,  will  not  plaee 
the  person  to  whom  it  is  transferred,  in  the  condition  of  a  holder  fur 
value,  so  as  to  protect  him  against  the  equities  subsisting  bet^veen  the 
original  parties.    Ibid. 

8.  Evidence.  Biffect  of  order  pro  eonfesso.  An  order  pro  confesso 
against  a  defendant  to  a  bill  in  Chancery,  has  the  effect  of  an  answer 
admitting  the  allegations  of  the  bill  to  bo  true.  Stone.  Adm*r,  v. 
Jhincan,  103. 

0.  Discovery.  Evidence.  If  parties  reduce  the  terms  of  their  contract 
to  writing,  and  it  is  left  with  one  of  them  to  copy  for  the  purpose  of 
being  executed,  which,  through  inadvertence,  is  omitted  to  be  done, 
and  a  suit  at  law  is  brought  by  one  of  the  parties  to  said  contract,  the 
other  party  is  entitled  to  a  discovery  by  bill  in  Chancery,  as  to  the 
identity  of  the  paper  thus  prepared,  and  as  to  whether  it  contains  the 
terms  of  the  contract  as  agreed  upon,  to  be  used  as  evidence  in  the 
trial  at  law.     Elliston  v.  Hughes,  225. 

10.  Deeds,  Reformed  for  fraud  or  mistake.  It  is  a  general  principle, 
alike  applicable  at  law  and  in  equity,  that  a  deed  must  be  held  to  con- 
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tain  the  true  and  full  contract  of  the  parties,  and  parol  proof  cannot 
be  heard  to  change  or  reform  it ;  but  this  general  rule  does  not  apply 
to  cases  of  fraud  or  mistake  in  the  execution  of  the  deed.  A  Court 
of  Chancery  has  power  to  reform  and  correct  errors  in  deeds,  pro- 
duccd  by  fraud  or  mistake.     Barnes  v.  Oregory,  280. 

11.  Same,  Sale  in  gross  and  by  the  acre.  A  sale  of  land  in  gross,  in 
the  absence  of  fVaud,  is  binding  upon  the  parties  as  to  quantity ;  but 
if  the  sale  is  by  the  acre,  and  it  turns  out  that  there  is  a  mistake  as  to 
the  number  of  acres  settled  for,  either  party  may  have  the  mistake 
corrected,  and  an  abatement  or  increase  of  the  price,  for  the  deficiency 
or  overplus  in  the  quantity  sold.    Jhid. 

See  Sale  of  Beal  Estate. 

CHANCERY  JURISDICTION. 

1.  ContraeL  Corporation,  The  Legislature  granted  to  the  complain- 
ant a  charter  to  build  a  turnpike  road,  which  was  forfeited  by  reason 
of  noncompliance  with  the  terms  thereof.  After  said  forfeiture,  the 
defendant  obtained  a  charter  to  construct  a  road  upon  the  road-bed 
indicated  in  the  complainaQt's  charter,  subject  to  the  condition  that 
the  complainant's  work  under  the  prior  charter  should  bo  valued,  and 
its  value  set  apart  to  him  in  stock  in  the  new  company.  Upon  the 
organization  of  the  new  company  the  complainant  became  a  stock- 
holder accordingly,  but  no  money  was  paid  on  account  of  the  new 
enterprise  by  any  subscriber,  and  that  charter  was  also  forfeited.  The 
complainant,  thereupon,  filed  his  bill  to  compel  the  new  company  to 
contribute  and  pay  to  him  the  amount  and  value  of  his  work  so  con- 
verted into  stock;  and  it  is  held  that  he  cannot  recover.  Hopkins^ 
AdmW,  V.  WhitesideSf  81. 

2.  Jurisdiction.  Remedy  at  law.  If  a  person  has  a  perfect  remedy  at 
law,  of  which  he  is  not  deprived  by  fraud,  or  accident,  or  the  act  of 
the  opposite  party,  a  Court  of  Chancery  cannot  grant  him  relief. 
Graham  v.  Roberts  and  Wright,  56. 

8.  Jurisdiction.  Execution.  Sale  of  a  remainder ,  or  reversionary  in- 
terest in  realty.  A  remainder,  or  reversiooary  interest  in  real  estate, 
can  be  sold  by  an  execution  at  law.  A  bill  in  Chancery  is  not  neces- 
sary to  reach  such  interest,  and  will  be  dismissed  upon  demurrer.  The 
remedy  at  law  is  complete,  and  the  Chancery  Court  has  no  jurisdic- 
tion.    Wiley  v.  Bridgman,  68. 

4.  Same,  Waiver  of  jurisdiction.  Act  of  1852,  eh.  365.  Although  a 
demand  may  be,  purely,  a  legal  one,  an  order  pro  confesso,  or  an 
answer  to  the  merits,  is  a  waiver,  under  the  act  of  1852,  ch.  865,  of 
the  question  of  jurisdiction.     Ibid, 

4.  Judgment,  Service  of  process.  If  a  judgment  is  rendered  against 
a  party  without  service  of  process  upon  him,  and  by  reason  thereof 
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he  does  not  appear,  or  make  defence  to  the  action,  a  Court  of  Chan- 
cery will  enjoin  such  judgment ;  and  it  is  not  necessary  to  relief  in 
such  a  case,  to  show  that  a  valid  defence  could  have  heen  made  hy  the 
party  if  he  had  heen  summoned.     Bell  y.  Williams  AdrrCvj  229. 

See  pRnrciPAL  and  Aoskt. 

CHANCERY  PLEADING. 

1.  Demurrer,  Original  and  amended  bill.  If  a  demurrer  is  too  hroad 
it  loses  its  effect.  Hence,  if  a  general  demurrer  is  filed  to  an  original 
and  amended  bill,  and  the  original  is  defective  and  demurrable,  yet 
the  amended  bill  is  not,  the  demurrer  will  not  be  sustained  as  to 
either.     Fay  v.  JoneSf  442. 

2.  Same,  Bill  multifarious.  Objection  to  a  bill  because  it  is  multi- 
farious, can  be  taken  only  by  special  demurrer.     Ibid, 

8.  Same,  .  Attachment  Acts  of  1836  and  1848.  If  an  attachment  bill 
is  filed,  and  no  one  of  the  grounds  for  an  attachment  embraced  within 
the  provisions  of  the  attachment  laws,  is  alleged,  it  will  be  dismissed 
upon  demurrer.    Iltid, 

CHANCERY  PRACTICE. 

1.  Bill  of  review.  Statute  of  limitations,  A  bill  that  assumes  that  a 
sale  made  under  a  judicial  proceeding  is  absolutely  void,  and  seeks  to 
set  aside  and  annul,  and  not  to  review  and  correct  it,  is  not  a  bill  of 
review,  and  is  not  barred  by  the  lapse  of  three  years  from  the  termi- 
nation of  said  proceeding.  Goodman  v.  The  Tennessee  Mining  Co^n- 
pany,  172. 

2.  BiU  of  review.  Power  of  Court  over  its  decrees.  A  decree  which  is 
a  final  adjudication  upon  the  rights  of  the  parties,  passes  beyond  the 
control  of  the  Court  after  the  term  at  which  it  was  pronounced,  and 
cannot  be  changed  or  altered,  except  upoc  a  bill  ot  review  filed  within 
proper  time.    AUen  v.  Barksdale,  288. 

8.  Same,  Same,  Case  in  judgment,  A  final  decree  was  made  in  1852, 
settling  the  rights  of  the  parties  to  certain  slaves.  After  the  lapse  of 
more  than  three  years,  this  bill  was  filed,  alleging  that  said  suit  was 
prosecuted  upon  a  champertous  agreement,  but  the  complainants  were 
ignorant  of  it  UDtil  a  short  time  before  filing  of  the  bill.  Held, 
the  Court  had  no  power  to  alter  or  change  the  original  decree  passed 
in  1852;  that  this  is  not  a  bill  of  review,  and  if  it  was,  it  is  not  filed 
within  proper  time.     Ibid, 

4,  Referenee  to  the  master.  According  to  the  established  course  of 
chancery  practice,  the  question  of  title  to  slaves  is  a  matter  proper  for 
the  determination  of  the  Chancellor.  It  is  not  a  proper  matter  of 
reference  to  the  master.     Woodson  v.  Smith,  276. 
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5.  Evidence,  Disereditinff  a  defendant.  To  the  extent  that  a  discoyery 
is  sought  from  the  defeDdant  in  a  suit  in  equity,  he  is  the  witness  of 
the  complainant,  and  the  latter  is  hound  hy  his  statements  unleas  he 
disprove  them.  This  may  he  done  by  other  evidence,  but  not  hy  at- 
tacking the  general  character  of  the  defendant.  Murray  v.  John- 
Mm,  868. 

6.  Sale  of  property.  Debt  first  to  be  aecertavned.  When  it  becomes 
necessary  to  order  a  sale  of  land  to  pay  a  debt,  the  exact  amount  due 
must  be  ascertained  and  stated  in  the  decree,  and  a  reasonable  time 
given  the  defendant  to  pay  the  amount  into  the  office  of  the  roaster, 
before  proceeding  to  sell.  It  is  an  erroneous  practice  to  refer  the 
matter  to  the  master  to  ascertain  and  report,  to  the  next  term,  the 
amount  due ;  and  in  the  meantime  direct  a  sale  of  the  land  if  the  debt 
is  not  paid  into  the  office  by  a  day  specified.    Lewis  v.  Baker ^  885. 

7.  Decree  for  defendants.  It  is  the  settled  law  of  the  Court  of  Chan- 
cery that  a  decree  may  be  made  between  co-defendants,  grounded 
upon  the  pleadings  and  proof  between  the  complainant  and  defend- 
ants, and  founded  upon  and  connected  with  the  subject  matter  in  liti- 
gation between  the  complainant  and  one  or  more  of  the  defendants. 
Such  decrees  are  made  to  prevent  a  multiplicity  of  suits.  Ingram  v. 
Smith,  411. 

8.  Bill  of  review.  Statute  of  limitations.  Act  of  1801,  eh.  6,  2  ^' 
The  saving  in  the  act  of  1801,  ch.  6,  {  68,  to  infants, /emes  covert, 
persons  rum  compos  tnentiSf  &c.,  a  right  to  move  for  a  bill  of  review 
within  three  years  after  such  disability  shall  have  been  removed, 
applies  both  to  bills  for  new  matter,  and  for  errors  apparent  upon  the 
record ;  and  any  person  within  said  saving  of  the  statute,  may  file  a 
bill  of  review  at  any  time^  during  the  existence  of  the  disability,  or 
within  three  years  after  its  removal.     Winchester  v.  Winchester,  460. 

9.  Same,  Came,  Parties.  Husband  and  wife.  A  feme  covert  or 
other  per«on  laboring  under  a  disability,  is  not  bound  to  wait  until 
the  removal  of  such  disability,  before  filing  a  bill  of  review.  If  an 
antagonism  exists  between  the  interests  of  husband  and  wife,  or  if  he 
has  lost  his  right  by  laches,  and  thereby  placed  himself  in  an  attitude 
where  he  cannot  join  his  wife  in  the  suit— her  rights  remaining  in  full 
force — she  may  file  a  bill  of  review  by  next  friend,  making  her  hus- 
band a  defendant.     Jbid, 

10.  Same,  Pre-requisites  to  filing  a  bill  of  review.  An  application  to 
file  a  bill  of  review  for  new  matter,  must  be  by  petition  and  affidavit, 
setting  forth  the  new  matter,  accompanied  by  an  offer  to  secure  costs, 
and  such  other  sums  of  money  as  may  be  required  to  be  paid ;  and 
also  security-  must  be  given  for  the  costs  of  the  bill  filed  as  of  common 
right.     Ibid. 
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11.  Same,  Joinder  of  new  matter  and  errors  apparent  A  bill  of  re- 
view may  be  brought  for  errors  of  law  apparent  on  the  face  of  th« 
decree,  and  aslo  for  newly  discovered  matter.  The  joinder  of  both 
grounds  in  the  Bame  bill  does  not  make  it  multifarious.    IbuL 

12.  Same,  New  matter.  Leave  of  the  Court.  A  bill  of  review  for 
newly  discovered  evidence  cannot  be  filed  without  special  leave  of  the 
Court  The  new  matter  must  be  such  as  "  hath  arisen  in  time  after 
the  decree,  or  proof  that  has  come  to  light  after  the  decree  was  made, 
which  could  not  possibly  have  been  used  when  the  decree  passed.'^ 
The  new  matter  or  new  proof  must  be  relevant  and  material,  and 
which,  if  known  at  the  time  the  decree  psssed,  would  have  produced 
a  result  more  favorable  to  the  party  filing  the  bill.     Ibid. 

18.  Same,  Same.  Knowledge  of  agents  or  representatives.  Represen- 
tation in  Courts  of  Justice  is  a  necessity  of  civilized  pociety,  and  the 
acts  or  neglects  of  the  representative  must,  in  some  degree,  be  bind- 
ing upon  the  party  represented.  And  persons  under  disability  at  the 
time  of  a  judicial  proceeding  to  which  they  are  parties,  represented 
by  their  guardians  and  agents,  are  bound  upon  the  knowledge  of  such 
guardians  and  agents.    Ibid. 

14.  Same.  Errors  apparent  in  tfie  decree.  Sale  of  land.  Act  of  1827. 
It  is  error  to  file  a  petition  for  the  sale  of  land,  embracing  adults, 
married  women  and  their  husbands,  and  minors,  together.  The 
proper  mode  of  proceeding  under  the  act  of  1827,  where  minors  are 
interested,  is,  by  bill  inter  partes,  making  the  minors  defendants.  A 
proceeding,  however,  by  petition,  under  the  act  of  1827,  is  not  void, 
and  it  is  not  error  for  which  a  bill  of  review  will  lie.     Ibid. 

16.  Same.  Same.  Fame.  Same.  Husband  and  wife.  The  act  of 
1827  was,  for  convenience,  intended  to  ttbi  by  divtsture  of  title  by 
decree,  and  it  chooses  to  repose  some  confidence  in  the  conjugal  rela- 
tion, and  not  to  regard  husband  and  wife  as  occupying  such  an  antag- 
onism as  will  prevent  their  being  joined  in  a  petition  for  the  sale  of 
land  descended  to  her,  and  in  proceedings  under  said  act,  the  privy 
examination  of  the  wife  is  not  fteceosary  to  pass  the  title.  An  omis- 
sion, therefore,  to  make  the  wife  a  defendant,  or  to  catise  her  privy 
examination  to  be  taken,  is  not  error  apparent  for  which  a  bill  of  re- 
view will  lie.     Ibid. 

16.  Same.  Same  Sale  of  an  undivided  interest.  The  sale  of  an  un- 
divided interest  in  land  is  not  such  an  error  upon  the  face  of  the  pro- 
ceedings as  will  make  the  sale  void,  and  the  same  will  not  be  annulled 
on  review.  Such  a  mode  of  sale  would  not  be  favored  upon  appeal  or 
writ  of  error,  but  does  not  fhrnish  sufficient  ground  for  a  bill  of 
review     Ibid. 

17.  Same.  Same.  Facts  stated  in  the  decree.  Upon  a  bill  of  review 
the  evidence  in  a  cause  can  not  bo  looked  to,  beyond  the  decree ;  and 
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the  statoment  in  the  decree,  thai  **tbe  Coart  being  satisfied  of  the 
troth  of  said  petition,  and  that  it  is  for  the  manifest  advantage  of  the 
heirs  that  said  lands  be  sold,  is  equivalent  to  the  statement  that  it  ap- 
peared to  the  Court  that  the  facts  stated,  &c.,  were  true,  and  is  a  suf- 
ficient statement  of  the  facts  under  the  rules  of  chancery  practice  and 
under  the  act  of  1827.    IbkL 

18.  Same.  Same.  LandB  withoui  the  chancery  district  If  any  por- 
tion o{  the  lands  sought  to  be  sold,  lie  within  the  chancery  district, 
the  Court  has  jurisdiction  to  order  the  sale  of  the  entire  lands,  although 
situated  in  different  counties  in  the  State.  Hence,  a  decree  for  the 
sale  of  lands  in  counties  not  embraced  in  the  chancery  district,  is  not 
void,  and  a  bill  of  review  will  not  lie.    Ihid. 

19.  Same,  Day  in  Qmrt,  The  doctrine  that  a  party  under  a  disa- 
bility is  entitled  to  a  day  in  Court,  has  no  application  where  title  is 
divested  by  decree,  but  only  where  the  party  is  directed  to  convey. 
In  this  case  it  was  no  error  not  to  give  the  infiEmts  a  day  in  Court. 
Ibid, 

20.  Same.  Parties.  If  the  parties  in  interest  are  not  made  parties  to 
the  petition,  they  are  not  bound  by  the  proceedings,  and  an  original 
bill,  in  the  nature  of  a  bill  of  review,  will  lie ;  but  the  form  of  mak- 
ing them  parties  is  not  material — whether  mentioned  in  the  caption, 
or  represented  as  petitioners,  and  the  names  placed  at  the  end  of  the 
petition.     Ibid. 

21.  Same.  How  far  the  title  of  purchasers  affected.  It  may  be  laid 
down  as  a  general  rule,  that  whenever  a  Court  of  Chancery,  or  other 
Court  of  general  jurisdiction,  possesses  jurisdiction  of  the  subject 
matter  of  litigation,  and  has  acquired  jurisdiction  of  the  parties, 
that,  as  to  third  persons  interested  under  its  judgments  and  decrees, 
its  proceedings  cannot  be  held  to  be  void  after  a  final  disposition  of  a 
cause.  And  in  this  respect,  it  is  not  material  whether  the  jurisdiction 
be  inherent  or  statutory,  provided  the  statute  be  of  a  general  or  public 
nature.     Ibid. 

See  EviDEKCK. 
CHARGE  TO  THE  JURY. 

See  Circuit  Coubt. 

CIRCUIT  COURT. 

1,  Charge  to  the  jury.  The  instructions  of  the  Court  to  the  jury  should 
be  confined  to  the  case  made  out  in  the  proof,  otherwise  the  jury 
might  be  misled  by  an  abstract  principle,  which,  though  correct,  has 
no  application  to  the  facts  proved ;  but  if  there  is  testimony  tending 
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to  raise  the  question,  it  is  not  the  province  of  the  Court  to  determine 
whether  it  is  sufficient.  The  Court  should  state  the  law,  and  leave  to 
the  jury  the  determination  of  the  effect  of  the  evidence.  Ooodall  v. 
Thurman,  209. 

2.  Charge  to  the  jury.  In  trials  by  jury,  the  Court  is  to  decide  ques- 
tions of  law,  and  the  jury,  questions  of  fact.  "What  are  called  mixed 
questions,  consisting  of  both  law  and  fact,  as  questions  in  respect  to 
the  degree  of  care,  skill,  diligence,  Ac,  required  by  law  in  particular 
cases,  are  to  be  submitted  to  the  jury  under  proper  instructions  firom 
the  Court,  as  to  the  rules  and  principles  of  law  by  which  they  are  to 
be  governed  in  their  determination  of  the  case.  The  principles  of 
law  by  which  the  jury  must  be  governed  in  finding  a  verdict,  cannot 
be  left  to  their  arbitrary  determination.  They  must  be  settled  by  the 
Court,  and  this  may  be  done  in  one  of  two  modes ;  either  the  Court 
must  inform  the  jury,  hypothetically,  whether  or  not  the  facts  which 
the  evidence  tends  to  prove  will,  if  established  in  the  opinion  of  the 
jury,  satibfy  the  allegations  in  the  pleadings  ;  or,  the  jury  must  find 
the  facts  specially,  and  then  the  Court  will  apply  the  law,  and  pro- 
nounce whether  or  not  the  facts  so  found  are  sufficient  to  support  the 
averments  of  the  parties.     Whir  ley  v.  Whiteman,  .610. 

COMMON  CARRIER. 

See  Fractice  akd  Pleading. 
COMPETENCY. 

See  Evidence. 

CODE  CITED  AND  CONSTRUED. 

Section,  8187,  Certiorari  and  Supersedeas,        ...        438 

"        8138,  Judgement, 568 

**        2918,  Cross-action, 266 

"        6097,  Prosecutor, 889 

CONSIDERATION. 

1  Failure  and  want  of.  Cross-action,  Act  of  1866,  ch.  71.  Code  J  2918. 
By  the  act  of  1866,  ch.  71,  which,  in  substance,  is  incorporated  into 
the  Code,  {  2918,  a  defendant,  may,  by  way  of  defence,  avail  himself 
of  any  matter  arising  out  of  the  plaintiff's  demand,  for  which  he  is 
eotitled  to  recover  in  a  cross-action.  He  may,  also,  avail  himself  of 
any  matter  growing  out  of  the  original  consideration  of  any  written 
instrument,  whether  with  or  without  seal,  for  which  he  is  entitled  to 
maintain  a  cross-action.     Ford  v.  Thompson,  265. 

2.     Same,    Defence  to  in  the  hands  of  an  assignee.    This  right  of  de« 
fence  exists  equally  against  the  assignee  of  the  original  party,  when 
the  demand  has  passed  into  his  hands,  subject  to  the  equities  by  which 
was  affected  in  the  possession  of  the  assignee.    Jbid, 
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8.  If  a  commissioner,  under  an  order  of  Court,  sells  slaves,  and,  upon 
receipt  of  the  purchase  money,  warrants  the  title  and  soundness  of 
said  slaves,  a  sufficient  consideration  passes  to  support  the  warranty. 
KearUyw  Duncan^  897. 

4.  Failure  of.  Sale  of  land.  Fraud,  If  a  note  or  hill  single  is  execu- 
ted to  secure  the  payment  of  a  part  of  the  consideration  money  of  a 
tract  of  land,  and  the  vendor  executes  his  title  hond,  obligating  him- 
self to  make  to  the  purchaser  a  deed  in  fee  simple^  when  the  purchase 
money  is  paid,  and  at  the  time  of  the  sale  the  vendor  had  neither  a 
legal  or  equitable  title  to  the  land,  knew  that  fact,  and  concealed  it 
from  the  vendee,  there  is  a  failure  of  the  consideration  of  said  note : 
and  the  concealment  of  the  true  condition  of  the  title,  is  a  fraud  u{)on 
the  vendee,  and  the  payment  of  the  note  cannot  be  enforced.  Jff/2- 
lins  V.  Jones,  617. 

5.  Assignment  of  the  note.  Rights  of  the  Assignee.  The  assignee  of 
said  note,  with  a  full  knowledge  of  the  failure  of  the  consideration  and 
the  fraud  of  the  vendor,  stands  in  the  condition  of  the  vendor,  and 
the  consideration  thereof  may  be  inquired  into  as  well  as  the  fraud,  in 
his  hands.     Ibid. 

See  GoiTTRACT.    Covbkant.    Warranty. 
CONSTABLE. 

1.  Bond.  Liability  of  sureties.  If  a  person  whose  term  of  office  as 
constable  has  not  expired,  is  a  candidate  for  re-eleclion  at  the  regular 
March  election,  and  is  successful,  and  enters  into  bond  with  security 
before  the  Court,  such  bond  is  good  at  common  law,  and  being  a  good 
common  law  bond,  is  a  good  statutory  one,  and  the  securities  are  liable 
upon  the  same.     State  for  the  use  of.    Bums  v.  Clark,  869. 

2.  Question  reserved.  As  to  the  effect  of  the  second  election,  in  case 
another  had  been  elected,  and  a  contest  existed  for  the  office,  or  be- 
tween others,  as  to  their  official  acts ;  or  if  an  act  performed  after  the 
expiration  of  two  years  fh>m  the  first  election  should  come  in  question, 
is  reserved.    Ibid. 

8.  Stay  of  execution,  A  constable,  by  giving  his  receipt  for  the  collec- 
tion of  a  note  becomes,  individually,  the  agent  of  the  owner  of  said 
note ;  but  this  does  not  confer  upon  him  authority  to  dispense  with 
the  stay  of  execution  upon  the  judgment  before  the  justice  of  the 
peace,  so  as  to  prevent  the  plaintiff  fV-om  taking  his  execution  imme- 
diately, if  the  judgment  is  not  legally  stayed.  Mallett  v.  Hutchinson, 
658. 

CONSTITUTIONAL  LAW. 

TWn  charters  granted  by  the  County  Court  Const,  art,  11,  J  7.  Acts 
of  1849,  ch.  17,  and  1866,  ch.  264.     The  act  of  1849.  ch.  17,  authorizing 
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the  County  Courto,  upon  certain  conditions,  to  create  town  corpora- 
tions, is  a  valid  and  constitutional  enactment.  Mayer  and  Aldermen 
of  Morrisioumy  v.  ShelUm^  24. 

CONSTRUCTION. 

See  Gift.    Husband  and  Wife.    Trust  and  Trustsk.    Will. 

CONTINUANCE. 

In  the  diecretian  of  the  Court.  Continuances  are  in  the  discretion  of  the 
Court  below,  and  the  action  of  the  inferior  Courts  in  granting  or  re- 
fusing continuances,  will  not  be  reversed  unless  it  clearly  appear  that 
there  has  been  a  very  great  abuse  of  this  discretion.  Pitt9  ▼.  OiUiam, 
&49. 

See  Criminal  Law. 

CONTKACT. 

1.  Warranty.  Execution  sale.  If  a  slave  is  sold  at  an  execution  sale, 
and  bid  off  by  a  party,  and  immediately  after  the  property  is  struck 
off,  and  before  the  slave  is  delivered,  by  agreement  with  another  com- 
peting bidder,  the  latter  is  substituted  as  the  purchaser,  and  the  bill 
of  sale  made  to  him,  the  aubatituie  takes  his  place,  not  as  a  purchaser 
from  him,  but  as  the  successful  bidder  at  the  sale,  and  takes  upon 
himself  all  the  risks  which  devolve  upon  purchasers  at  execution  sales. 
There  is  no  warranty  by  the  first  purchaser,  either  express  or  implied. 
The  maxim,  caveat  emptor^  applies.     Whiteon  v.  Fowlkes,  688. 

2.  Consideration.  If  the  person  thus  substituted  as  the  purchaser,  in 
place  of  the  party  to  whom  the  slave  is  struck  off,  is  sued ;  and  upon 
application  to  him.  the  latter  agrees  to  pay  a  part  of  the  expenses  of 
said  suit,  such  promise  is  without  consideration,  and  void.    Ibid. 

See  Banks.  Chancery  Jurisdiction.  Lease,  Marriage  Con- 
tract. Practice  and  Pleading.  Sale  of  Kial  Estate. 
Warranty. 

CONVERSION. 

1.  Waiver.  The  question,  whether  or  not  a  conversion  of  property  is 
waived,  ^s  a  question  of  intention.  It  is  a  mixed  question  of  law  and 
fact,  to  be  submitted  to  the  jury  under  proper  instructions  from  the 
Court.  It  must,  in  all  cases,  appear  that  the  party  had  full  knowl- 
edge of  his  rights,  in  respect  to  the  matter  of  which  the  waiver  is  pre- 
dicated, for  if  ignorant  thereof,  of  course  no  intention  to  waive  any- 
thing can  be  implied.     Traynor  v.  Johnson,  51. 

2.  Same.  Case  in  judgment.  The  plaintiff  hired  her  slave  to  the 
defendant,  by  express  contract,  to  be  employed  in  a  particular  service. 
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The  defendant  sub -hired  the  slave  to  be  employed  in  a  totally  different 
service,  and  pending  said  latter  service,  the  slave  was  taken  violently 
ill ;  and,  at  the  suggestion  of  the  physician,  he  was  taken  to  the  house 
of  plaintiff  to  be  nursed,  where  he  died.  It  is  held,  that  the  mere  fact 
of  the  plaintiff's  receiving  the  slave,  under  the  circumstances,  was 
not  of  itself,  a  waiver  of  the  conversion ;  but  it  depended  upon  the 
motive  with  which  it  was  done,  which  was  matter  to  be  considered, 
bj' the  jury.     Ibid. 

See  SuLVKS. 

CORPORATION. 

Bank  of  East  Tennessee.  Personal  liahilify  •f  directors.  Act  of  1843, 
ch.  — ,  2  12.  By  the  12th  section  of  the  charter  of  the  Bank  of  East 
Tennessee,  the  directors  of  that  institution,  who  may  sanction  certain 
violations  of  the  charter  specified  therein,  may  be  held  liable  in  their 
individual  property,  for  any  loss  or  damage  thereby,  to  the  creditors 
of  the  bank ;  and  it  is  held,  that  before  such  liability  can  be  enforced, 
it  must  be  established  by  some  judicial  proceeding  set  on  foot  for  that 
purpose,  that  said  charter  has  been  violated ;  though  it  is  net  essential 
that  a  forfeiture  of  the  charter  be  declared ;  and  it  must  be  shown 
also,  that  the  effects  of  the  corporation  have  been  exhausted.  Johnson 
V.  Churchwell,  146. 

See  Chancery  Jurisdiction.    Constitutional  Law.    Practick 
AND  Plrading. 

COVENANT. 

1.  Consideration.  Bond  given  to  indemnify  endorser.  An  accommoda- 
tion  endorser  proposed  to  confess  a  Judgment,  at  the  appearance  term, 
for  the  purpose  of  taking  a  judgment,  by  motion,  against  his  princi- 
pal, who  was  then  solvent.  He  declined  doing  so,  upon  the  execution 
of  a  bond  to  indemnify  him,  as  such  endorser,  in  the  event  he  was 
forced  to  pay  any  thing  in  consequence  of  said  suit.  It  is  held,  that 
this  was  a  sufficient  consideration  to  sustain  said  bond,  and  the  en- 
dorser could  sue  thereon,  if  forced  to  pay  any  part  of  the  debt  in  suit 
Oliver  j-  Qilliam  v.  Markes,  63(5. 

2.  Need  not  exhaust  his  remedy  against  others.  The  parties  are  bound 
by  the  conditions  of  the  bond.  And  if  there  is  no  stipulation  that  the 
obligee  in  the  bond  is  to  exhaust  his  remedies  against  his  principal,  or 
a  prior  endorser,  he  is  not  bound  to  do  so.  It  is  pufficient  to  main- 
tain the  action,  that  the  principal  has  no  property  out  of  which  the 
debt  can  be  made,  and  that  the  obligee  has  been  compelled  to  pay  the 
same.     Ibid. 

See  Sale  of  Real  Estate. 

CREDITOR  AND  DEBTOR. 

See  Fraudulent  Contetances. 
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CRIMINAL  LAW. 

I.  Peace  warrant.  Husband  and  wife,  A  husband  may  demand  sure- 
ties of  the  peace,  in  behalf  of  his  wife,  against  any  one  from  whom 
danger  to  her  life  or  person  may  be  justly  apprehended,  and  may 
take  the  oath  required  for  such  purpose.    State  v.  Tooleyt  9. 

'2,  Same,  Same.  Parent  and  child.  Guardian  and  ward.  Master  and 
slave.  The  individual  occupying  the  relation  of  protector  for  those 
under  disability,  can  lawfully  demand  sureties  of  the  peace  tor  such 
persons  under  disability,  and  make  the  necessary  oath  for  that  pur- 
pose ;  as  the  husband  for  the  wife,  the  parent  or  guardian  for  infants 
of  tender  years  or  persons  non  compos  mentis^  the  master  for  the  slave, 
and  in  all  other  cases  where  the  individual,  whose  life  or  person  ia 
in  danger,  is  disqualified  by  law  ftotn  taking  the  oath  necessary  to 
obtain  the  warrant,  or  firom  being  prosecutor  in  the  case.    Ibid, 

8.  Same,  Feme  covert.  If  sureties  of  the  peace  b«  demanded  against 
a  fem^  covert,  she  must  find  security  by  her  firiends.  She  cannot  be 
bound  herself,  because  incapable  of  binding  herself  by  recognizance ; 
and  the  same  rule  applies  to  infants.    Ibid, 

4.  OcmHnuance,  Act  of  1827,  eh.  80,  {  2.  The  act  of  1827,  ch.  80, 
authorizing  a  continuance  at  the  first  term  upon  the  aflSdavit  of  the 
prisoner,  that  he  cannot  go  safely  to  trial  on  account  of  popular  pre- 
judice against  him,  should  receive  a  liberal  exposition  in  favor  of 
human  life.  Thus,  a  prisoner  indicted  for  a  capital  felony  was  not 
arraigned  at  the  term,  at  which  the  indictment  was  found,  for  the 
want  of  time ;  and  at  the  succeeding  term,  upon  his  arraignment,  he 
asked  a  continuance  under  the  provisions  of  the  act  of  1827,  ch.  80,  } 
2,  which  was  refused  him.  This  is  held  to  be  error.  The  "  first 
term*'  in  the  sense  of  the  statute,  means  the  term  at  which  the  pris- 
oner is  arraigned  for  trial ;  and  it  is  then  that  such  aa  affidavit  of 
itself,  entitles  him  to  a  continuance.    John  (a  slave)  v.  The  State,  40. 

5.  Indictment.  The  objection  that  two  counts  of  the  indictment,  the 
one  charging  a  larceny  of  the  goods  and  the  other  a  receiviog  of  the 
goods  knowing  them  to  have  been  stolen,  are  repugnant,  oomee  too 
late  after  verdict.    Janeway  v.  The  State,  180. 

6.  Forgery.  Indictment  An  indictment  for  forgery  must  set  forth 
with  literal  precision  the  instrument  alleged  to  be  forged,  if  in  exis- 
tence and  within  the  control  of  the  prosecutor,  and  if  not  in  exis- 
tence, or  not  within  the  control  of  the  prosecutor,  the  excuse  for  the* 
omission  to  set  it  forth  must  be  stated  according  to  the  facts.  Orox^ 
daU  V.  The  State,  181. 

7.  Same,  Same.  An  indictment  for  the  fraudulent  passing  of  a  forged 
paper  must  use  the  descriptive  words  used  in  the  statute,  or  words 
exactly  equivalent.    Ibid, 
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8.  Act  of  1833,  eh.  10.  Running  horse  races  along  a  public  road.  To 
constitute  the  offence  of  rucning  ahorse  race  along  a  public  road, 
urder  the  act  of  1833,  ch.  10,  it  is  not  necessary  that  there  should  be 
a  bet  or  wager  upon  the  result  of  such  race.  Goldsmith  v.  The  State^ 
154. 

9.  Same.  Same.  Indictment.  Variance,  An  indictment  charging  the 
offence  of  running  a  horse  race  io  and  along  a  public  road,  is  main- 
tained by  proof  that  mules  were  used  in  the  same,  and  not  horses. 
Ibid. 

10.  Principal  and  Agent  Noxious  food.  A  person  engaged  in  the 
business  of  furnishing  provisions  lor  market,  is  bound  to  use  ordinary 
prudence  and  care  to  avoid  the  sale  of  noxious  and  unsound  food.  If 
his  agent  sell  noxious  provisions,  the  condition  of  which  he  or  his 
agent  might,  by  due  care,  have  ascertained,  he  will  be  criminally 
liable.     Hunter  v.  The  StaU,  160. 

11.  Plea  of  former  conviction.  Replication.  The  plea  of  a  former  con- 
viction before  a  justice  under  the  small  offence  law,  to  an  indictment 
for  a  misdemeanor  is  good,  without  the  averment  that  the  trial  and 
conviction  before  the  justice  were  not  fraudulent  and  hitecded  to  shel- 
ter the  defendant  from  the  punishment  due  his  offence.  If  the  State 
intends  to  rely  upon  any  such  thing  to  avoid  the  force  of  the  plea,  it 
must  be  put  in  issue  by  replication.     State  v.  Otenng^  270. 

12.  Indictment.  Finding  of  the  grand  jury^  The  grand  jury  cannot 
find  a  part  of  the  same  charge  to  be  true  and  another  part  false,  but 
must  either  maintain  or  reject  the  whole.  Therefore,  on  an  indict^ 
mcnt  for  murder  they  cannot  find  a  true  bill  for  manslaughter.  State 
V.  CbuHin,  280. 

18.  SaTne.  Same.  When  different  counts.  This  rule  does  not  extend 
to  an  indictment  joining  different  counts,  as  each  count  is  regarded  as 
containing  a  distinct  charge.    Ihid. 

14.  Same.  Same.  Grand  jury  under  the  control  of  the  Court  The 
grand  jury  are  under  the  control  of  the  Court  It  is  the  province  and 
duty  of  the  Court  to  see  that  the  finding  is  proper  in  point  of  law,  and 
if  not,  the  Court  may  recommit  an  improper  or  imperfect  finding,  and 
may,  if  necessary,  exercise  the  power  of  compelling  a  proper  discharge 
of  duty  on  the  part  of  the  grand  jury.    Ibid. 

15.  Duly  of  the  grand  jury.    The  grand  jury  may  safely,  as  a  general 
.  rule,  act  upon  the  presumption  that  the  law  officer  of  the  government 

has  investigated  the  facts,  and  described  the  offence  properly  in  the 
indictment ;  and  their  duty  is,  simply,  to  inquire  whether  or  not  a 
prima  fade  case  is  made  out,  as  charged  in  the  indictment.    Ibid. 
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16.  Pleading.  Plea  in  aJbaUmeni  not  favored.  A  plea  in  abatement 
is  not  favored,  and  must  be  taken  with  great  strictnesB.  Lewie  v* 
The  State,  829. 

17.  Same,  Form  of  plea  in  ahatement  A  plea  in  abatement  to  a  pre- 
sentment, should  commence  by  praying  judgment  of  the  presentment, 
and  conclude  with  a  like  prayer,  and  that  said  presentment  be  quashed. 
If  it  begin  and  conclude  like  a  plea  in  bar,  it  is  bad  as  a  plea  in  abate- 
nunt*     Ibid, 

18.  Fame,  Meplieation.  To  a  plea  in  abatement  setting  forth  that  the 
defendant  was  indicted  by  the  wrong  name,  a  replication,  alleging  that 
the  defendant  is  called  and  known  by  the  name  mentioned  in  the  pre- 
sentment, is  good.     Ibid. 

19.  Same.  Demurrer  reaches  thefiret  defect,  A  demurrer  reaches  the 
first  defect  in  pleading.    Ibid, 

20.  Same,  Respondeat  ouster.  Final  judgment.  Upon  sustaining  a 
demurrer  to  a  plea  in  abatement,  the  proper  judgment  is,  that  the  de- 
fendant plead  over ;  but  if  he  refuse  to  do  so,  the  Court  may  render 
final  judgment  against  him.     Ibid. 

21.  Same.  Replication  and  issue  filed  in  brief.  If  the  defendant  plead 
in  abatement,  and  the  State  replies,  the  words  ** Replication  and  issue,** 
in  brief,  found  in  the  record  in  the  absence  of  evidence  that  they  were 
intended  as  an  issue  upon  the  Staters  replication,  will  bo  treated  as  a 
nullity.    Ibid,  • 

22.  An  infant  may  be  prosecutor.  Act  of  1801,  cJl.  30.  Code,  J  5097. 
By  the  act  of  1801,  ch.  80,  no  indictment  can  be  presented  to  the 
grand  jury  without  a  prosecutor.  By  section  5097  of  the  Code, 
various  exceptions  are  made  to  this  requirement.  But  in  all  cases  not 
falling  within  one  of  the  exceptions  made,  a  prosecutor  is  still  re- 
quired An  infant  is  not  prohibited  by  statute,  nor  by  public  policy, 
from  becoming  prosecutor,  and  may,  therefore,  be  endorsed  as  such. 
StaU  V.  DUlon,  889. 

23.  Recognizance. .  Judgment  when  joint  The  judgment  upon  a  recog- 
nizance for  the  appearance  of  a  party  charged  with  a  crime,  must 
pursue  the  terms  of  the  defendant's  undertaking.  If,  therefore,  the 
recognizance  entered  into  by  the  defendant  and  his  securities,  is  joint 
and  several,  the  State  is  entitled  to  but  one  judgment  for  the  penalty 
thereof.  It  is  error  to  render  separate  judgments  against  the  defend- 
ant and  each  one  of  his  bail.     Scott  v.  The  State,  488.  j 

24.  Pleading.  Demurrer.  If  several  judgments  are  rendered  upon  a 
recognizance,  when  there  should  bo  but  one,  and  separate  writs  of 
scire  facias  are  issued  on  said  judgments,  the  question  as  to  the  power 
of  the  Court  to  render  more  than  one  judgment  for  the  penalty,  may 
bo  raised  by  demtirrer.    Ibid, 
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25.  Question  Reserved.  The  record  does  not  raise  the  questions, 
whether  a  satisfaction  of  one  of  the  Judgments  would  preclude  the 
State  from  enforcing  satisfaction  of  any  of  the  others;  and  whether 
the  right  of  contribution  between  the  bail  exists,  in  case  one  should 
be  subjected  to  satisfaction  of  the  entire  penalty,  or  a  greater  amount 
than  his  equal  portion,  and  they  are  left  undecided.    IbioL 

26.  Larceny  Variance  between  ihe  indictment  and  proof.  In  an  in- 
dictment for  larceny,  whenever  a  person  has  a  special  property  in  a 
thing,  or  holds  it  in  trust  for  another,  the  property  may  be  laid  in 
either.  Thus,  if  a  constable  has  collected  money  for  another,  and  it 
is  stolen  from  him,  it  may  be  laid  as  the  property  of  the  constable  or 
the  owner.  If  the  money,  at  the  time  stolen,  was  in  the  possession 
of  the  wife,  her  possession  would  be  that  oT  her  husband.  HiU  v. 
The  State,  454. 

See  Witness. 

CROSS-ACTION. 

See  OOKBIDEBATIOK. 

CUSTOM. 

See  Bakkb. 

DAMAGES. 

In  trover  and  case.  In  trover  the  rule  of  damages  is  arbitrary ;  the 
measure,  in  general,  is  the  yalne  of  the  property  tortiously  conyerted. 
But  in  case,  which  is  an  action  founded  on  the  plaintiffs  title  in  justice 
and  equity  to  receive  a  compensation  in  damages,  they  are  to  be  esti- 
mated by  the  jury  in  view  of  all  the  circumstances  of  the  particular 
case ;  and,  under  the  general  issue,  the  defendant  may  give  in  evi- 
dence any  facts  or  circumstances  which  in  equity  are  sufficient  to  bar 
the  plaintiff's  claim.     Jones  v.  AUen,  626. 

See  Marbiaox  Gontbact.     New  Tbial.     Slaves.     Wbit  or 
Ik<)uibt. 

DSOBBS. 

See  Ohakcxbt  Fragticb. 

DEED. 

Delivery  of,  M  to  whether  there  has  been  a  delivery  of  a  deed,  Is  a 
question  for  the  jury,  open  to  parol  evidence,  and  may  be  inferred 
from  circumstances.  The  execution  of  a  deed,  and  procuring  it  to  be 
registered,  is  not  conclusive  evidence  of  delivery ;  but  it  is  prima 
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faa»  evidence  of  the  fact,  and  is  sufficient  to  throw  the  onus  upon  the 
hargainor  of  proving  that  he  did  not  intend  it  as  a  final  delivery ;  but 
it  was  his  purpose  still  to  hold  it  in  his  power,  and  not  then  to  take 
effect.     Thomptm  v.  Jones^  674. 

See  Ghanckrt.     Evidxnck.     Estoppcl.    Gift.     Husband  and 

WlFK. 

DEBD  OF  TRUST. 

See  Attachmknt.    Fiiaudulext  €ontxtavcis.] 

DBLIVKRT. 

See  Djexd. 

DEMURRER. 

See  Ghanckbt  Plbabiho.      Criiiikal   Law.      Pkactici   and 
Plkadino. 

DEPOSITIONS. 

1.  Justice's  certificate.  Act  of  1801,  eh.  5,  {  82.  The  act  of  1801,  ch. 
6,  2  82,  applies  exclusively  to  depositions  taken  in  equity  causes,  and 
not  to  depositions  taken  in  cases  pending  in  Courts  of  Law.  There  is 
no  law  or  rule  of  Court  in  force,  requiring  the  justice  taking  deposi- 
tions at  law,  to  oertify  that  he  is  not  interested  in  the  event  of  the  suit, 
nor  of  counsel  or  attorney  for  either  party.     Loopcr  v.  Bell,  878. 

2.  Same,  Read  without  exception.  If  a  deposition  is  read  in  the  Court 
helow  without  exception,  or  if  excepted  to,  and  the  exceptions  not 
acted  on,  or  if  the  deposition  of  the  excluded  witness  is  retaken  and 
read  without  exception,  suhstantially  proving  the  facts  stated  in  the 
first  deposition,  no  error  exists  for  which  a  new  trial  will  he  granted. 
Ilnd, 

8.  Leading  questions.  If  leading  questions  are  put,  and  answers  per- 
mitted hy  the  Court  to  go  to  the  Jury,  it  would  he  difficult  to  assign 
it,  in  the  Supreme  Court,  as  error.  But,  upon  the  hypothesis  that  it 
can  he  done,  the  party  excepting  for  this  cause,  must  specifically  point 
out  and  make  his  objection  to  the  illegal  matter.  He  cannot  put  the 
Court  in  error  by  a  general  exception.    Ibid, 

DESCENT  AND  DISTRIBUTION. 

Father  next  of  kin  to  child  dying  intestate,  without  issue.  The  father  is 
the  next  of  kin  to  a  child  dying  intestate,  without  wife  or  issue  sur- 
viving, and  succeeds  to  hifl  persooal  estate.  Oardenhire  v.  Hinds, 
402. 

See  Pabtnibsbip. 
44 
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rasCONTINUANCE. 

See  Acnoir.    Fbactics  ajtd  Plkaduto, 
DISCOVERT. 

Skk  Chavcxbt. 

DISCBETION  OP  COUBT. 

See  CovTOVAKcm.    Pbactics  xtm  Plkadhto. 
DOWEB. 

1 .  Widow  not  dowable  of  lands  held  in  remainder.  Act  of  1784,  cli.  22,  {  8. 
At  the  common  law,  an  indispemable  element  in  the  claim  to  dower, 
IB  the  seizin  of  the  hosband  during  the  coverture.  An  actual  aeizin  is 
not  necessary.  A  seiziu  in  law  is  sufficient  But  the  freeliold  and 
inheritance  must  be  consolidated,  and  be  in  the  husband  smrnd  et  semel 
during  the  marriage,  to  render  the  wife  dowable.  The  husband  is 
not  thus  seized  of  a  mnainder  interest  in  land,  during  the  continu- 
ance of  the  life  estate,  and  if  he  die  before  the  termination  of  such 
estate,  his  widow  is  not  entitled  to  dower  in  said  lands,  upon  the 
death  of  the  tenant  for  life.  This  rule  of  the  common  law  is  not 
ehanged  hy  the  act  of  1784,  eh,  22,  }  8.  Apple  and  Wife  ▼.  AppU^ 
848. 

f 

2.  Jn  slaves.  Law  of  Xmtueky,  By  the  law  of  Kentucky,  slares  are 
placed,  as  to  the  widow's  dower,  upon  the  same  footing  as  realty ; 
and  she  is  entitled  to  one-third  of  the  slaves  during  her  life,  with  re- 
mainder to  the  heirs  at  law  of  the  deceased  husband.  Gas&away  t. 
Hopkins,  683. 

3.  Same.  Same,  Forfeiture  of,  hj  removal.  If  the  second  husband 
of  a  widow  endowed  of  slaves  belonging  to  the  estate  of  her  previous 
husband,  remove  the  slaves  beyond  the  limits  of  Kentucky,  he  forfeits 
his  right  to  them ;  and  the  remainderman  may  possess  and  eigoy  all 
the  estate  which  such  husband  holdeth  in  right  of  his  wife's  dower, 
for  and  during  the  life  of  said  husband.  This  forfeiture  does  not 
accrue  Upon  a  sale  by  the  husband  in  the  State,  nor  upon  the  removal 
of  the  slaves,  by  the  purchaser,  from  the  State,    Ibid, 

See  Slaves. 

EJECTMENT. 

Venue.  Act  of  1848,  ch,  178.  The  action  of  ejectment  is  in  its  nature 
local,  and  must  be  instituted  in  the  county  where  the  land  lies.  If 
commenced  in  the  wrong  county,  the  defendant  may  take  advantage 
of  it  on  the  trial.    The  act  of  1848,  ch.  178,  only  appliM  to 
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where  the  land  m  diapuU  U  situated  ia  two  or  more  oooniies.  If  the 
land  sued  for  is  altogether  in  one  county,  the  suit  must  be  brought  in 
that  county,  although  the  grant  coTering  it  may  embrace  lands  in 
another  county.    Draper  r,  Jdrkland^  260. 

EMANCIPATION. 

See  Slayk. 

ESTOPPEL. 

1.  Admi$8um$  and  dedaraHottB  as  to  land  houndariu.  Admissions 
which  have  been  acted  upon  by  others  are  conclusive  against  the  party 
making  them  in  all  cases  between  him  and  the  person  whose  conduct 
he  has  thus  influenced.  Thus,  in  ejectment,  where  it  appeared  that 
many  years  before  the  suit  the  defendant  had  admitted  a  certain  line 
to  be  the  true  boundary  between  him  and  the  plaintifl",  and  the  plain- 
tiff and  those  under  whom  he  claimed  had  accordingly  so  held  and 
claimed  ever  since,  the  defendant  is  held  to  be  estopped  from  a  denial 
of  such  boundary.    Spears  v.  Walker,  166. 

2.  Aeeeptanee  of  iheproffishns  of  a  dned^  A  party  is  estopped  ttota  ever 
denying  his  liability  upon  a  note,  after  the  execution  of  a  deed  of 
tifust  to  secure  said  note,  and  the  acceptance  of  its  provisions.  Thus, 
if  the  name  of  a  person  is  forged  to  a  note,  and  the  maker  of  the  note 
execute  a  deed  of  trust  to  secure  the  payment  of  the  same,  and  in  a 
controversy  as  to  the  validity  of  said  deed,  such  person  file  an  answer 
insisting  that  the  deed  was  bona  fide  executed,  and  claiming  the  in- 
demnity given  thereby,  he  is  ever  after  estopped  from  denying  his 
liability  upon  the  note  and  could  not  rely  upon  the  plea  of  non  est 
faetum,    FitU  v.  OUUam,  549. 

See  Attachment.    Stat. 
EVICTION. 

See  Sale  of  Ebal  Estate^ 
EVIDENCE. 

1.  In  description  of  Umd  in  a  daeA  Of  mistake  in  recital  o^  numder  ef 
grant  Where  there  is  a  mistake  in  the  recital  of  the  number  of  ft. 
grant  in  a  deed,  and  the  land  is  otheswise  suffiicieBtly  identified  and 
described,  such  mistake  is  immatemal.    FancAer  v.  DeMontegre,  40. 

2.  Book  debt  Una,  Act  ^f  1766,  e%,  — .  An  account  for  goods,  wares, 
and  merchandise,  delivered  to  be  scld  on  commisswn,  cannot  be- 
]woven  by  the  plaintiff  *6  own  oath  under  the  book  debt  law.  French 
and  Van  Epps  v.  Brandon  and  Keinirusch,  47. 
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8.  Hat  annexed.  Marked  bcuftdary  wiU  control,  A  plat  annexed  to  a 
partition,  or  grant,  is  competent  evidence  to  be  looked  to  in  ascer- 
taining the  true  boundary  of  the  land  set  apart;  but  the  party  is 
entitled  to  the  lands  actually  appropriated,  and  if  the  land  has  been 
actually  surveyed,  and  the  lines  marked  different  from  the  plat,  the 
marked  boundary  will  control.     Mayae  v.  Lafferiyy  60. 

4.  Wiinese,  Where  a  witness  does  not  recollect  having  said  that 
which  is  imputed  to  him,  it  is  competent  to  prove  that  he  did  say  ao, 
provided  it  be  relevant  to  the  matter  in  issue.  Janeway  v.  The  Simie 
180. 

6.  Acts  and  declarations  of  the  asngnor.  The  acts  and  declarations  of 
the  assignor  of  a  note,  anterior  to  the  filing  of  the  bill,  are  competent 
evidence  in  a  contest  between  an  attaching  creditor  and  the  assignee. 
Sugg  V.  Powell,  221. 

6.  Statements  of  Hhe^lave,  Statements  made  by  a  slwe^o  the  attend- 
ing physician,  while  inrestigating  the  character  and  symptoms  of  his 
disease,  are.admissible  as  evidence.    Looper  v.  Bell,  878 

7.  Parol  declarations  not  admissible.  When  a  person  has  executed  an 
instrument  of  writing,  in  the  absence  of  fraud,  mistake,  or  unfairness, 
parol  evidence  u  not  admissible  .to  change  his  liability  created  by  the 
written  instrument.  It  must  be  taken  to  contain  conclusive  evidence 
of  the  final  and  deliberate  intention  and  agreement  of  the  parties. 
Kearley  v.  Duncan,  897. 

8.  Chancery  practice.  Exceptions  io  evidence  and  exhibits.  Objections 
made  to  the  reading  of  evidence  and  exhibits  in  the  Court  below  must 
be  clear  and  specific,  that  the  opposite  .party  may  have  the  opportunity 
of  curing  the  defect,  if  it  be  one,. and  .not  be  taken  by  surprise  when 
that  opportunity  can  no  longer  be  had.     Ingram  v.  Smith,  411. 

9.  Same,  Same,  Case  in  judgment.  The  l>ill  of  exceptions  shows  that 
the  copy  of  the  will  was  objected  to  on  the  trial  ''because  not  authen- 
ticated according  to  law,"  and  ** because  the  said  paper  had  not  been 
filed  in  Court  according  to  law."  The  precise  character  of  the  objec- 
tions is  not  stated,  but  in  argument  it  was  urged  that  the  certificate  of 
the  clerk  is  insufficient  f6r  want  of  a  seal,  and  the  exhibit  was  filed 
during  the  term  at  which  the  cause  was  tried,  and  without  the  one 
%day*s  notice  required  by  the  19th  rule  of  Chancery  Practice.  Held, 
that  the  objections  are  not  sufficiently  specific — ^that  it  does  not  appear 
that  either  of  them  were  made,  or  could  have  been  made  in  the  Court 
Ibelaw,  and  they  cannot  avail  the  party  in  this  Court.     Ibid. 

10«  Same.  Admissions  in  the  answer.  If  an  exhibit  is  objected  to  as 
evidence, -and  the  objection  erroneously  overruled  in  the  Court  below, 
yet  if  the  material  part  of  said  exhibit  is  copied  into  the  answer,  and 
admitted  to  be  true,  the  objection  cannot  avail  the  party,  as  he  is 
bound  by  his  answer.    Ibid, 
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11.  WitrteM,  Competency.  Release.  The  husband  and  wife  wbo  have 
conveyed  slaves  are  incompetent  witnesses  in  a  contest  between  the 
purchasers  from  them,  or  their  assignees  and  remaindermen,  unless  a 
release  is  given  them.  Such  release,  to  be  effectual,  must  be  executed 
by  all  the  parties  in  interest,  or  by  all  who  may  have  a  claim  upon 
them  upon  their  covenants.  A  release  by  a  portion  of  the  parties  will 
not  render  them  competent.     Ibid. 

12.  Huahand  and  wife.  Competency  of  the  vnfe  after  a  diwtree.  The 
wife  is  an  incompetent  witness  to  testify,  in  a  suit  to  which  the  hus- 
band is  a  party,  touching  any  matter  that  transpired  during  the  ez- 
isteDce  of  the  marriage  union,  although  she  is  divorced  from  him  a 
the  time  she  is  called  as  a  witness.     Kimbrough  v.  Mitchell,  589. 

18.  Declarations  of  the  vendor.  The  right  of  a  party  to  property  bona 
fids  purchased  by  him,  cannot  be  prejudiced  by  statements  made  by 
the  vendor,  not  in  his  presence,  as  to  the  transaction ,  but  if  the  sale 
and  purchase  be  unlawful  and  colorable,  to  hinder  and  delay  the  credi- 
tors of  the  vendor,  the  declarations  of  both  are  evidence  against  each 
of  them.     Neat  v.  Peden,  646. 

14.  Statements  of  the  vendor  while  in  possession.  Res  gesta.  If  a  party 
make  an  absolute  sale,  and  retain  possession  of  the  property  inconsist- 
ently with  the  terms  of  the  sale,  his  declarations  in  reference  to  the 
ownership,  or  contract,  or  terms  upon  which  he  holds  possession  of 
the  property,  are  admissible  as  part  of  the  res  gestae.    Ibid. 

See  Chang BBT.  Chancery  Paactjcs.  Faaudulent  Conviy- 
ANCJEs.  Kjew  Trial.  Principal  and  Aornt.  Practice  and 
Pleading.  Stay.  Slaves.  Writ  oj  Inquirt.  Will. 
Warranty. 

EXCEPTIONS. 

See  £yiDENCB. 
EXECUTION. 

1.  Practice.  Sheriff.  Remedy  when  there  is  doubt  as  to  the  proper  dis- 
position  of  money  raised  on  several  executions.  If  the  sheriff  has  raised 
money,  under  several  executions  issued  from  the  same  Court,  and  is 
at  a  loss  bow  to  distribute  it,  the  Court  will,  in  a  summary  way,  upon 
the  facts  stated  in  the  return,  advise  how  it  should  be  distributed.  It 
has  the  power  over  its  suitors,  and  will  so  appropriate  the  money  as 
to  bind  them,  and  protect  the  sheriff.     Wiley  v.  IhHdgman,  68. 

2.  Return  of.  An  officer  is  bound  to  return  an  execution  within  the 
time  prescribed  by  law,  unless  authorized  by  the  plaintiff  to  hold  it 
up.  Simply  authorizing  or  directing  a  postponement  of  the  sale  of 
property  levied  on,  is  not  sufficient  to  excuse  a  return  of  the  execa- 
tioii.     Koger  v.  Donnell,  877. 

See  Chancery  Jurisdictiov. 
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BXEOUTION  SALB, 

See  Contract. 

FAMILY  COMPROMISKS. 

Familj  compromiseg,  fairly  and  reasonably  made,  to  save  the  peace  of 
a  family,  and  prevent  family  disputes,  will  be  sustained  by  a  Court  of 
equity.  And  if,  upon  a  doubtful  question  of  construction  of  a  will, 
and  unoertainty  aa  to  the  rights  of  the  children^  the  father,  children, 
and  neighora  selected  to  settle  their  rights,  )oia  in  consultation,  and 
deliberately  agree  upon  terms  of  compromise  and  settlement,  which 
are  reduced  to  writing  and  signed,  there  being  no  un&ir  advantage 
taken,  or  imposition  practiced,  a  Court  of  Equity  will  not  interpose 
and  set  the  same  aside  at  the  instance  of  a  party  who  may  have  acted 
under  a  mistake  as  to  his  legal  rights,  and  surrendered  a  legal  advan- 
tagew     Owen  and  Wift  v.  Sancodky  568. 

FEME  COYEBT. 

See  Criminal  Law. 
FBNCBS. 

See  Pbactiob  and  Plsabino. 

FERRY  AND  FERRYMAN. 

lAohUiiy  of  ferryman.  Common  Carrier.  A  ferry nmn  is  liable  as  a 
common  carrier.  The  keeper  of  a  public  ferry  is  bound  to  have  a 
boat,  safe  and  sufficient,  for  all  the  purposes  incident  to  his  employ- 
ment. He  is  likewise  bound,  at  all  times,  to  have  a  skilfVil  ferryman, 
and  a  sufficient  force  to  manage  the  boat ;  and  to  take  proper  care  of 
persons,  and  all  kind  of  property  received  for  transportation.  And 
for  all  loss  or  injury  occasioned  by  neglect  of  these  duties  and  precau- 
tions, he  is  liable.     Saunders  v.  Young  and  McFerrinf  219. 

FORCIBLE  ENTRY  AND  DETAINER. 

Wkat  necessary  to  authorise  the  aeUon,  In  order  to  maintain  the  action 
of  forcible  entry  and  detainer,  it  is  not  necessary  that  actual  force 
should  be  shown.  The  law  implies  fovee  in  every  unauthorized  entry 
upon  the  premises  ot  which  another  is  in  the  peaceable  possession, 
and  in  every  unauthorized  obstruction  of  such  possession.  Thus,  the 
action  may  be  maintained  where  it  appeared  that  the  plaintiff  was  in 
the  peaceable  possession  of  the  premises  and  had  erected  an  enclostire 
thereon,  and  the  defendant,  against  the  will,  and  in  spite  of  the  re- 
monstrances of  the  plaintiff,  came  upon  the  premises  and  erected  an 
enclosure  around  that  of  the  plaintiff,  although  he  did  not  remove 
any  part  of  the  plaintiffs  enclosure,  or  otherwise  disturb  the  SAme. 
Oa^s  V.  Newman^  186. 
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PORFBITUKB. 

See  Slates.    Wmrsss. 
FORGERY. 

See  Grimikal  Law. 

FRAUDS,  STATUTJB  OF. 

Siaiuie  of.  Division  of  lands  helongtng  to  partners.  If  lands  belong  to 
parties  as  a  firm,  and  are  described  in  the  deeds  for  them,  nothing 
more  is  required,  in  a  division  between  the  partners,  than  to  designate 
the  tracts  assigned  to  each  by  such  terms  as  will  be  understood,  or  the 
general  appellations  by  which  the  different  tracts  of  land  are  known. 
Such  an  agreement  is  not  within  the  principle  requiring  the  particulars 
of  the  contract  to  be  set  forth  in  writing.     Favri»  t.  Caperion,  60r« 

FRAUD. 

See  Ghakckrt.    GoirsiBSRATiov.    Rxdemftiok.    Slates.    Sale 
OF  Real  Estate. 

FRAUDULENT  GONVBYANGES. 

1.  Deed  of  trust.  Creditor  and  dektor,  A  deed  of  trust,  for  the 
benefit  of  creditors  conveying  property,  not  sufficient  to  satisfy  the 
debts,  and  which  stipulates  that  the  ftind  arising  from  the  sale  of  the 
property  conveyed  is  to  be  divided  pro  rata  among  the  creditors ; 
that  all  the  creditors  receiving  such  pro  rata  shall  take  it  in  absolute 
acquittance  of  their  entire  debts,  cr  otherwise  receive  nothing  ;  and 
that,  in  the  event  any  portion  of  the  creditors  should  not  acquiesce  in 
the  terms  of  the  conveyance,  those  who  should  so  acquiesce  should 
have  their  debts  paid  in  fiill,  and  the  balance,  if  any,  should  be  paid 
to  the  bargainor,  is  absolutely  void  upon  lU  face,  and  of  no  effect. 
Wilde  V.  RawUng%  84. 

2.  Debtor  and  creditor.  The  mere  fact  that  a  credit  of  one,  two  and 
three  years  is  given  upon  a  sale  of  land  by  one  indebted,  will  not  ot 
itself  render  such  sale  fraudulent  in  law.    McCasUmd  v.  Carson^  117. 

8.  Voluntary  to  child  or  other  person.  A  voluntary  conveyance  to  a 
child  or  relative,  or  even  to  a  stranger,  is  good,  if  it  be  not,  at  the 
time,  prejudicial  to  the  rights  of  any  other  person,  or  in  execution  of 
any  meditated  scheme  of  future  fraud  or  injury  to  other  persons. 
Although  the  party  may  not  have  been  indebted  at  the  time  of  mak- 
ing  the  voluntary  gift  or  conveyance,  still,  if  it  was  made  with  any 
design  of  fVaud  or  collusion,  or  injury  to  other  persons  in  fUture,  it 
will  be  void.     Nicholas  v.  Ward,  823. 

4.  Existing  and  svbsequent  creditors.  If  the  conveyance  is  made  with 
the  intention  to  defraud  existing  creditors,  it  will,  in  general,  be  held 
void  as  to  subsequent  creditors.  But  if  there  be  no  existing  creditors 
and  if  the  conveyance  is  made  bona  fide,  and  under  circumstances 
which  repel  any  presumption  of  fraud,  subsequent  creditors  cannot 
impeach  it  although  it  is  voluntary.    Ibid. 
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5.  Same.  Evidence,  A  yolantory  conveyance  or  settlement  wOl  be 
presumed  fraudulent  as  against  existing  creditors.  But,  as  to  subse- 
quent creditors,  there  is  no  such  presumption,  and  fraud  vafael  must 
be  established.    Jhid. 

6.  Jtulpneni  not  neceasary  before  filing  a  hill.  Act  of  1862,  ch.  Sd5,  { 
10.  By  the  act  of  1852,  ch.  866,  {  10,  a  creditor,  whether  he  has  a 
judgment  or  not,  may  file  a  bill  to  set  aside  a  fraudulent  conveyance, 
and  hare  satisfaction  of  his  debt  out  of  the  property  conveyed.  Fay 
V.  JoneSj  4A2, 

7.  JTusharid  and  wife.  Biitband  may  be  the  agent  of  the  wife.  It  is 
competent  for  the  husband,  as  the  agent  of  his  wife,  to  invest  her 
raone}  in  the  purchase  of  a  tract  of  land.  If  the  land  is  in  fact  pur- 
chased for  the  wife,  and  paid  for  with  her  money,  in  pursuance  of  an 
agreement  between  the  husband  and  wife,  founded  upon  a  sufficient 
consideration,  the  transaction  is  not  fraudulent  as  against  the  hus- 
band's creditors.     Ready  v.  Bragg,  61 1. 

8.  Usury.  At  the  date  of  the  execution  of  the  deed  of  trust  attacked, 
the  Bank  of  Nashville  had  a  judgment  against  Smith,  Doak,  Cum* 
ings.  and  Blakeniore,  for  $18,000.  Blakemore  and  Cummings  were 
endorsers,  and  had  filed  a  bill  to  be  relieved  from  liability,  on  grounds 
assumed  by  them.  The  bank  had  also  filed  a  bill  against  Hays,  on 
account  of  his  transactions  with  Smith  in  relation  to  his  land,  in 
which  it  was  claimed  that  he  was  liable  for  about  $8,000.  Smith  and 
Doak  were  insolvent,  but  Cummings  and  Smith  were  good.  In  this 
state  of  things,  Hays,  then  having  a  large  property,  though  much  in- 
volved, entered  into  an  agreement  with  the  bank,  and  with  Cum- 
mings, Blakemore,  and  Cooper,  that  if  the  bank  would  loan  him 
$15,000  on  lon^  time,  and  the  other  parties  $6,260,  he  would  assume 
the  debt  of  $1«^,000,  and  secure  the  whole  by  a  deed  of  trust  upon  his 
land  and  slaves.  This  agreement  was  executed.  It  is  held,  that  the 
contract  was  not  uaurioue  as  to  the  $18,000,  nor  was  the  conveyance 
fraudulent  and  void  as  to  the  creditors  of  Hays.  Roane  v.  Bank  of 
NashvUU,  626. 

9.  Excess  of  property.  Extension  of  time.  If  judgments  are  hanging 
over  the  maker  ol  a  deed  of  trust,  and  the  debts  secured  are  for  a 
large  amount,  it  is  net  improper  to  make  the  security  ample.  Nor 
will  the  fact  that  a  larger  amount  of  property  than  is  necessary  to  pay 
the  secured  debts,  is  included  in  the  conveyance,  render  it  void. 
Neither  will  the  extension  of  the  time  of  payment  to  five  years  make 
it  fraudulent  as  to  creditors.    Tbid, 

10.  WTiat  meant  by  the  words  hinder  and  delay  creditors.  The  words 
'*  hinder  and  delay  "  are  to  be  taken  in  their  legal  or  technical,  and 
not  in  their  literal  sense.  The  statute  refers  only  to  an  improper  or 
illegal  hindrance  and  delay ;  not  to  such  as  is  reasonable  and  fair  in 
the  exercise  of  the  well  established  right  to  prefer  creditors.    Hence, 
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a  conveyance  made  to  prevent  crediton  from  sacrificing  the  property 
of  the  debtor  by  a  sale,  or  to  prevent  a  race  of  diligence  among  his 
creditors  for  his  property,  by  appropriating  it  to  preferred-  creditors, 
is  not  within  the  statute  and  is  valid.    Hefner  v.  Meicalff  677^ 

See  MORTGAGK. 

GIFT. 

1.  Inter  vivos.  Ghoses  in  action  and  money  are  the  subject  of  a  valid 
donation  inter  vivos.  An  endorsement,  or  mere  delivery  accompanied 
by  words  of  donation,  will  be  sufficient  to  pass  the  title,  and  vest  in 
the  donee  a  property  in  them.    Donnell  v.  JOonneil,  267. 

2.  Oonairuction.  The  habendum  of  the  deed  is :  <*  To  have  and  to  hold 
the  said  five  negroes  and  their  increase  to  the  said  George  A.  Lucas 
and  Peter  "W.  Lucas,  and  the  heirs  of  her"  (the  donor's)  "body,  if 
any  there  be ;  to  the  sole  use  of  the  said  George  A.  Lucas  and  Peter  W. 
Lucas,  and  the  heirs  of  her  body,  if  any  there  be,  after  the  said  Sally 
E.  Lucas*  death.  By  this  deed  the  donor  reserved  the  possession  and 
services  of  the  slaves  during  her  own  life,  vesting  in  the  donees  a 
present  title  to  them,  but  postponing  their  right  to  the  beneficial  use 
and  possession  of  said  slaves,  until  her  death.     Woodson  v.  Smithy  276. 

GRAND  JURY. 

See  Criminal  Law. 
GRANT. 

See  EviDXKCR.    School  Lands. 
GUARDIAN  AND  WARD. 

1.  Verbal  lease  of  infanfs  land.  Trespass  quare  clausum  f regit  Act 
of  1762,  eh.  5,  2  18.  A  defendant,  in  an  action  of  trespass  quare 
claueum  f regit,  for  injuries  to  the  land  of  an  infant,  cannot  defend 
himself  on  the  ground  that  he  was  in  possession  of  the  land  under  a 
verbal  lease  ftora  the  guardian.  A  lease  of  an  irfant's  lands,  by  the 
guardian,  must  be  in  writing,  or  it  is  a  nullity.  The  provisions  of  the 
act  of  1762,  ch.  6,  {  18,  upon  this  subject,  are  imperative  upon  the 
guardian.     Sawyers  v.  Zaehery,  21. 

2.  Investing  toartCs  money  in  land.  Chancery  juinsdiction.  The  Chan- 
cery Court  has  exercised  the  jurisdiction  of  changing  the  nature  of 
the  personal  estate  of  infants  in  cases  where  it  was  made  to  appear 
that  it  would  be  for  their  manifest  benefit,  but  if  the  infant  lives  h^ 
may  take  it  as  real  estate  without  prejudice  to  his  right  over  it  during 
infancy  as  personal  property.    Singleton  v.  Love^  867. 
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Z.  Same.  Sams*  The  Coart  hM  also  supported  a  eoiiTenioii  by  the 
guardian  out  of  Coart,  in  iaretting  the  ward's  money  in  land,  where 
the  circomstances  were  sueh  that  the  Court  itself  would  have  directed 
a  like  investment.  But  the  ward,  when  he  arrives  at  Inll  age,  has  his 
election  to  take  the  land,  or  the  money  thus  invested,  with  interest 
And  if  he  dies  during  minority,  his  proper  representative  will  have 
the  right  to  treat  the  real  estate  purchased  with  the  infant's  money  as 
personalty,  and  distributable  as  such.    Ibid.  ' 

A  Same,  Election  of  the  ward  or  repreoentatiw.  Neither  the  ward 
nor  the  representative  can  elect  to  ratify  the  transaction  in  part  and 
repudiate  it  in  part.  If  an  election  is  made  to  take  the  money  in- 
vested, with  interest,  the  party  making  the  election  will  be  required 
to  relinquish  all  interest  im  the  land  purchased  by  the  guardian.    Ibid, 

<5.  Same.  Same,  Case  in  judgment.  The  guardian,  at  the  request  of 
the  ward,  then  nineteen  years  old,  sold  a  small  piece  of  land,  and  in- 
vested the  proceeds  and  other  moneys  of  the  ward  in  the  purchase  of 
other  lands.  The  ward  married,  and  died  without  issue,  before  at- 
taining her  majority.  The  sale  and  investment  were  for  the  manifest 
advantage  of  the  ward.  Her  and  her  husband  expressed  themselves 
well  pleased  with  the  transaction.  Aftf^r  the  death  of  the  ward,  her 
husband  administered  on  her  estate,  and  sued  the  guardian  tor  the 
personalty  due.  He  sought  to  ratify  the  acts  of  the  guardian  in  part, 
and  to  repudiate  them  in  part.  It  is  held,  that  he  was  estopped  ftoxxL 
disaffirming  the  acts  of  the  guardian — ^that  it  was  an  entire  transac- 
tion, and  the  husband  is  bound  by  his  approval,  in  part,  of  the  acts  of 
the  guardian,  and  cannot  recover  the  money  invested.    Ibid, 

See  Criminal  Law.    Trust  and  Trust ek. 
BIKER. 

See  Slatbs. 
HORSE  RACING. 

See  Crimikax  Law. 

HUSBAND  AND  WIFK 

1.  When  a  conveyance  ts  a  Jnxad  upon  the  marital  rights.  Whether  a 
conveyance  is  a  fVaud,  or  not,  upon  the  marital  rights  depends  on  the 
circumstances  of  each  case,  the  conveyance  of  an  unmarried  woman, 
although  made  immediately  before  marriage,  h&ng  prima  facie  good. 
In  this  case  the  husband,  previous  to  the  marriage,  represented  him- 
self to  be  a  man  of  wealth,  when  in  fact  he  was  insolvent.  He  was 
apprised  of  the  conveyance  shortly  after  the  marriage,  and  took  no 
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steps  to  have  it  set  aside.  He  set  up  no  claim  to  the  negroes,  but 
recognized  the  right  of  his  wife  under  the  conveyance.  Held,  that 
the  conveyance  was  not  a  fraud  upoti  the  marital  rights  of  the  hus- 
hand,  and  is  valid.    Saunders  v.  Harris^  185. 

2.  Marital  rights  of  the  husband.  So  soon  as  the  wife  acquires  title  to 
personal  property,  being  in  possession,  the  marital  right  of  the  hus- 
band attaches,  and  the  title  passes  to  him  by  operation  of  law,  and  he 
cannot  divest  himself  of  his  right  to  property  thus  cast  upon  him  by 
law,  by  declaring  that  it  belongs  to  his  wife.  The  property  belongs 
to  him,  and  upon  his  death,  goes  to  his  legal  representatives  for  the 
payment  of  Ms  debU.     Wade  v.  CantreU  and  Tubb,  846. 

3.  MaritoA  rights  of  the  husband.  Deed  of  settlement  and  will.  Con- 
struction, Property  was  conveyed  to  the  trustee  in  trust,  that  he 
should  **  hold  the  above  described  negro  girls,  slaves,  as  aforesaid, 
and  the  increase  of  the  said  girls,  to  the  cole  and  separate  use  and 
benefit  of  the  said  Margaret  Hinds,  and  her  heirs  forever,  to  enjoy  the 
possession  and  profits  of  the  above  named  girls  and  their  increase,  to  her 
and  their  own,  and  sole  and  separte  use  and  benefit  forever.  Property 
was  also  devised  to  said  trustee,  for  the  benefit  of  the  daughter,  that 
**she  and  her  heirs  are  to  be  permitted  to  use  and  enjoy  the  rents, 
profits,  and  emoluments  of  the  said  land,  and  the  profits  and  increase 
of  the  last  aforesaid  negroes,  forever."  It  is  held,  that  by  the  true 
construction  of  both  the  deed  and  will,  the  marital  rights  of  the 
husband  are  excluded  altogether  in  &vor  of  the  '*  heirs,"  that  is,  the 
bilood  relations  and  next  of  kin.     Qardenhire  v.  JHtrids,  402. 

4.  Marriage  settlement,  Oifts  inter  vivos.  Construction,  Where,  by 
a  marriage  contract,  in  which  the  property  of  the  wilb  was  settled 
upon  her  with  a  provision,  that,  in  the  event  she  bore  children,  she 
should  have  no  power  of  disposition ;  but  if  she  bore  no  children,  her 
power  of  disposition  should  be  as  that  of  a  feme  sole  over  her  own 
property ;  but  which  declared  her  power  of  disposition  to  bo  by  will, 
or  in  the  event  of  her  dying  without  a  will,  that  the  property  should 
*' descend  to  the  person  or  persons  that  she  may  have,  in  her  lifetime, 
said  it  should  go  to,  and  vest  in  as  valid  a  manner  as  if  she  had  made 
her  will ;"  H  is  held  that  her  power  of  disposition  is  only  testamen- 
tary in  its  character,  and  that  a  deed  ot  gift,  in  presently  by  which  the 
wife  conveyed  the  propeity  to  another,  was  unauthorized  by  the  con- 
tract, and  therefore  void.    Hoyle  v.  Smithy  90. 

See  CHAycEKT  PicACTrcm.    Criminal  Law.    Btidknck.    J&aud- 

ULKKT  GONTZTAirCICS.       ISIPBOTBMEIITB.      SLAVW.      TBXIST  AND 
TkTTSTBX. 

rONORANCB  OF  LAW. 

See  Cbakcert. 
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IMPROTEMENTS. 

Made  upon  ike  wifc^B  real  estate.  If  the  husband  Tolantiuily  and  with- 
oat  oonsiderativn,  makes  improTemants  apon  the  wife's  real  estate, 
they  cannot  be  reached  by  his  creditors  for  the  payment  of  theur  debU. 
WUlunsonw.  Wilkinmm,  306. 

See  Lkass. 
INDICTMENT. 

See  Crimutai.  Law, 

INTEREST. 

See  Ckbtxosabi  avb  Sufxbsedxas.    Slates, 

INFANCY. 

See  Ceimiital  Law.  Practick  avp  Plkadiko.  Btatutk  ov 
LiMiTATioirs.    Salk  of  Rial  Sstatb. 

INSOLVENT  ESTATES. 

See  Statute  of  Limitatioss. 

JITDGMSNT. 

Cannot  be  eet  aside  as  to  one  and  stand  against  others.  A  judgmeot  can 
not  be  divided.  If  it  is  correct  against  one  party,  but  erroneous  a^ 
to  others,  it  cannot  be  affirmed  as  to  him,  and  set  aside  as  to  the 
others.     There  must  be  a  general  reversal.    Draper  v.  McLeUan^  262. 

See  Certiorabi  and  Suprrssdeaa.  Chahcert  Juribdictiox 
Cotekajit.  Criminal  Law.  Fraudulent  Conveyances 
Process.    Practice  and  Pleading.    Summary  Proceedings. 

JUDICIAL  KNOWLEDGE. 

Registers.  The  Courts  of  this  State  will  judicially  know  the  registers 
of  the  several  counties  of  this  State.    FaneJier  v.  DeMonteffre,  40. 

JURISDICTION. 

Appeal.  Certiorari.  If  a  Justice  of  the  peace  exceeds  his  Jurisdiction, 
by  rendering  a  judgment  against  an  endorser  for  more  than  fifty  dol- 
lars, the  latter  must  avail  himself  of  it  by  an  appeal ;  or,  if  ignorant 
of  the  Judgment,  by  bringing  the  cause  up  to  the  next  term  of  the 
Circuit  Court  for  a  new  trial,  by  a  petition  for  writs  of  certiorari  and 
supersedeas.  It  cannot  be  reached  by  a  certiorari  to  qttash  the  judg- 
ment and  execution.    Mason  v.  Westmoreland,  566. 

See  Justice  ot  the  Peace.    Replevin. 
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JUEY. 

See  New  Trial. 

JUSTICES  OP  THE  PEACE. 

JurMietion.    Endorase  oftAnBi  endorser,    A  justice  of  the  peace  has 

DO  jurisdiction  to  render  judgment  in  favor  of  the  endorsee  against 

the  endorser  of  a  promissory  note,  for  a  greater  sum  than  fifty  dollars, 

unless  demand  and  notice  are  expressly  waived  in  the  endorsement. 

^  Maeon  v.  WeetmoreUiTidf  666. 

See  RsPLSTiir.    Stat. 
KENTUCKY,  LAW  OF. 

See  DowEs.    Statute  of  Limitations. 

LANDLORD  AND  TENANT. 

Landhrd'a  lien.  Act  of  1826,  oh.  81.  Act  0/I868,  ch.  77.  The  lien  of 
the  landlord  upon  the  crop  raised  on  the  premises,  to  secure  the  pay- 
ment of  the  debt  for  rent,  given  by  the  act  of  1826,  ch.  31,  is  superior 
to  the  claim  of  the  debtor  under  the  laws  of  the  State  -exempting  cer- 
tain property  from  execution.  The  act  of  1866,  ch,  77,  is  general  in 
its  terms,  and  does  not  repeal  or  modify  the  act  of  1826,  ch.  81,  or  in 
any  way  impair  the  lien  given  by  that  i^ct.    Hill  v.  'Qteorge^  894. 

LARCENY. 

SeeCsiMivAL  Law. 
LEASE. 

1.  Tenants  in  Common.  Contract.  A  contract  made  by  one  tenant  in 
common,  without  the  concurrence  of  his  o^-tenant*,  for  a  lease  of  the 
lands  jointly  owned  by  them,  is  not  binding  upon  such  co-tenants. 

2.  Improvements.  A  party  put  in  possession  of  lands  under  a  void 
lease,  cannot  recover  for  improvements  made  thereon,  unless  they 
enhance  the  value  of  the  land.     Vaughtm  v.  Cravens,  108. 

See  Guardian  and  Wakd.    School  Lands. 
LEVY. 

See  Attachment.    Principal  and  Agent. 
LEX  LOCI. 

See  Chancert. 
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LIEN. 

See  Landlord  axd  Tenant. 
LIFE  ESTATE. 

1.  Remainder.  Rights  of  tenant  for  life  and  remainderman.  If  a  ftind 
be  given  to  a  person  for  life,  with  remainder  over  to  another,  the  ten- 
ant for  life  has  the  right  to  use  and  emploj  said  Aind  in  any  way  he 
chooses,  if  he  does  not  endanger  its  safety.     Vaden  r.  Vaden^  444. 

2.  Same,  Same.  If  the  tenant  for  life  vest  the  fund  in  the  purchase 
of  slaves  or  other  property,  the  title  vests  absolutely  in  bim.  The 
remainderman  has  no  right  to,  or  interest  in  the  property,  except  so 
far  as  it  may  be  held,  upon  a  bill  for  that  purpose,  as  a  security  for 
the  fund.     Ibid. 

8.  8am^.  Same.  lUustraiion  of  the  principle.  A  fund  was  bequeath- 
ed to  A.  for  life,  'with  remainder  to  B.  A  purchased  a  negro  girl 
with  a  portion  of  the  fund  thus  bequeathed.  A.  afterwards  intermar- 
ried with  D.  Upon  the  death  of  D.,  his  administrator  claimed  the 
negro  and  increase  as  the  property  of  the  estate.  The  remainderman 
claimed  the  right  to  elect  whether  he  would  take  the  slave  or  the 
fund.  It  is  held,  that  the  title  to  the  slave  vested  absolutely  in  A., 
and,  upon  her  marriage  with  D.,  the  title  passed  to  him  by  operation 
of  law,  and  upon  his  death  to  his  administrator ;  that  the  remainder- 
xsuin  had  no  right  to,  or  interest  in  the  slave.  All  that  he  eould 
demand  would  be  the  corpus  of  the  fund  at  the  death  of  the  tenant  for 
life.    Ibid. 

See  Trust  and  Trustke. 

MARBIAGE  CONTRACT. 

1.  When  void  or  9<ndabie,  A  promise  of  marriage  made  in  considera- 
tion of  iUicU  itdercourse  is  void,  and  cannot  be  enforced.  If  th^ 
plaintiff  is  delivered  of  a  child  after  the  promise,  not  begotten  by  the 
defendant,  or  if  the  defendant  supposed  that  the  plaintiff  was  modest 
and  chaste,  and  it  turned  out  she  was  not,  he  would  not  be  liable  for 
a  breach  of  his  promise  to  marry  her.     Goodall  v.  Thvrmtai,  209. 

2.  Evidence.  Seduction.  Under  the  general  issue,  in  an  action  feff  a 
breach  of  a  marriage  contract,  the  plaintiff  may  g^ve  in  evidence,  in 
aggravation  of  damages,  that  she  was  seduced  and  got  with  chiid  by 
the  defendant.    Ibid. 

8.  Same.  Damages.  In  an  action  for  a  breach  of  promise  of  marriage, 
the  damages  to  be  recovered  are  in  the  sound  discretion  of  the  jury 
under  the  circumstances  surrounding  the  case.  They  are  to  look  to 
the  rank  and  condition  of  the  parties,  the  estate  of  the  defendant,  and 
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to  all  facts  proven  in  the  cause,  and  award  damages  comsMBsarato* 
with  the  injury  inflicted.    Ibid. 

MARRIAGE  SBTTLEMBNT. 

See  HuBBAVD  akb  Wiyk. 
MARITAL  RIGHT. 

See  HuBBAKB  akd  Wifs.    Trust  akd  Trustss. 
MERGER. 

See  "WARRAimr. 
MISTAKE  OF  FACT. 

See  Ghakgsbt. 
MORTGAGE. 

1.  Parol  defeasanu  of  UtU  borttl,  or  other  €aoecuiory  amiract  It  is^ 
well  settled,  that  though  a  conveyance  he  ahsolute  in  its  ternu,  it  may 
he  shown  by  parol  proof,  to  be  a  mortgage.  The  same  rule  applies  to 
a  title  bond,  or  other  executory  contract,  and  they  may  be  shown,  by 
parol  proof,  to  be  a  mortgage.    Jotte9  y.  Joipea^  106. 

2.  Fraudulent  eonveganees.  Regiainttion,  lit  a  contest  between  two* 
mortgage  creditors,  for  priority  of  satisfiiction  out  of  property  con- 
veyed to  both,  it  appeared  that  the  instrumenl  first  '<  aoted"  by  the 
elerk  for  registration  but  last  registered,  was  upon  its  &ce  a  deed  ab- 
solute, but  was  admitted  and  shown  by  pwgnih  to  have  been  intended 
as  a  mortgage,  and  that  the  other  was  a  mortgage  in  proper  form;  and 
it  is  held,  that  the  party  to  the  first  named  instrument  is  not  deprived) 
of  the  benefit  of  his  security,  merely  because  the  instrument  is  in  the 
form  of  a  deed  absolute,  instead  of  a  mortgage ;  but,  that  when  a 
parol  defeasance  is  shown,  it  only  has  the  effect  to  reduce  the  title  to 
that  which  was  intended  by  the  parties — a  security  for  debts,  instead 
of  a  sale  of  the  property.    RuggUa  v.  WiMame^  141 . 

Bee  RsiyxifPTiON. 

MOTION. 

See  ABATBlfSHT. 

MULTIFARIOUS. 

See  Chakcbbt  PLBAPiira. 
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NEOLIGENGB. 

1.  Liability  far.  Criterion  for  determining.  According  to  the  maxim 
of  the  common  law,  eie  uiere  tuo  ut  alienum  non  Utdn^  ererj  person  i» 
responsible  in  law  for  the  conseqaenoefl  of  his  own  n^ligenee,  and  the 
proper  criterion  for  determining  his  liability  is,  whether  he  has  been 
guilty  of  gross  negligence,  riewing  his  conduct  with  reference  to  the 
caution  which  a  prudent  man  would,  under  the  given  circumstances, 
have  observed.     WhirU^  v.  Whiiemanf  610. 

2.  Negligence  of  the  party  injured.  Mutual  negligence.  In  general, 
if  a  party  by  his  own  gross  n^ligence,  brings  an  injury  upon 
himself,  or  contributes  to  such  injury,  he  cannot  recover  therefor. 
Nor,  in  cases  of  mutual  negligence,  where  the  parties  are  equally 
blameable,  can  there  be  a  recovery.     Jbid, 

3.  Same.  QtuUification  of  the  principle.  An  important  and  well 
established  qualification  of  this  principle  is,  that  the  mere  want  of  a 
niperior  degree  of  care  or  diligence,  cannot  be  set  up  as  a  bar  to  the 
plaintiff's  claim  for  redress,  and  that  although  the  plaintiff  may  him- 
self have  been  guilty  of  negligence,  yet,  unless  he  might,  by  the  ex- 
ercise of  ordinary  care,  have  avoided  the  consequence  of  the  defend- 
ant's negligence,  *he  will  be  entitled  to  recover.  He  is  considered  the 
author  of  the  injury,  by  whose  first  or  more  gross  negligence  it  has 
been  effected.    Ibid. 

4.  Further  qualification  of  the  principle.  The  doctrine  of  negligence 
has  been  carried  further  in  one  class  of  cases,  and  to  the  extent, 
that  even  wilful  misconduct  on  the  part  of  the  plaintiff,  will  not 
necessarily  exclude  him  from  the  right  to  sue.  As  in  cases  where 
spring  guns  and  dangerous  instruments  have  been  set  upon  one's 
own  ground,  for  the  protection  of  his  property ;  and  persons  without 
notice,  by  trespassing  on  the  grounds,  liave  been  seriously  injured. 
Ibid. 

NBGOTIABXE  PAPEB. 

See  AssiONHSNT.    Chan«krt. 

NEW  TRIAL. 

1.  Judgment  must  be  shown  to  be  erroneous.  Heading.  A  judgment 
of  the  Circuit  Court  will  not  be  reversed  by  the  Supreme  Court, 
unless  it  is  clearly  shown  to  be  erroneous.  It  is  not  sufficient  that  it 
may  not  appear  to  be  right.  It  must  be  shown  to  be  wrong.  Sub- 
stantial errors  must  be  pointed  out  by  the  party  complaining  of  the 
judgment.    Stanly  v.  Orippin,  115. 

2.  Same.  Same.  Case  in  jtidgment.  In  this  case  there  is  no  bill  of 
exceptions,  no  declaration  and  plen.  The  parties  appeared  and  had 
several  continuances.  A  jury  waa  duly  sworn  to  try  the  issue,  and, 
after  a  trial  of  several  days,  returned  a  verdict  against  the  plaintiff  in 
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error,  upon  which  the  Court  gave  judgment.  A  motion  for  a  new 
trial  was  made  and  overruled.  An  appeal  in  the  nature  of  a  writ  of 
error  was  taken.  Held,  that  since  the  act  of  1852,  the  objections  to 
the  judgment  must  be  regarded  as  matters  of  form,  and  not  of  sub- 
stance, and  are  not  sufficient  to  authorise  a  reversal.    Ibid. 

8.  Practice.  Act  ef  1801,  ek.  6,  {  69.  The  fact  that  new  counts, 
which  vary  the  form  but  do  not  change  the  cause  of  action,  have  been 
added  to  the  declaration  after  two  new  trials  have  been  granted,  will 
not  affect  the  operation  of  the  act  of  1801,  ch,  6,  j  69,  which  provides 
that  not  more  than  two  new  trials  shall  be  granted  to  the  same  party 
in  the  same  cause  at  law,  or  upon  a  trial  of  an  issue  of  fact  in  equity. 
East  Term.  ^  Ga.  R.  R.  Co.  v.  Hackney,  169. 

4.  Same.  Same.  The  exceptions  to  the  provisions  df  the  act  of  1801 , 
ch  6,  {  69,  that  not  more  than  two  new  trials  shall  be  granted  the 
same  party  in  the  same  cause  at  law,  or  upon  the  trial  of  an  issue  of 
fact  in  -equity,  are,  where  the  new  trial  is  granted  for  errors  in  thw 
charge  to  the  jury ;  the  improper  admission  or  rejection  of  evidence , 
or  upon  the  ground  of  misconduct  on  the  part  of  the  jury;  provided 
such  reason  be  stated  upon  the  record  at  the  time.    Ibid. 

6.  Excessive  damages.  In  trials  at  common  law,  the  jury  are  the  proper 
judges  of  damages  ;  and  vitere  there  is  no  certain  measure  of  dam- 
ages, the  Court  will  not,  ordinarily,  disturb  their  verdict,  unless  on 
grounds  of  prejudicef  passion^  or  eorruption  in  the  jury.  GvodaU  v. 
Thurman,  209. 

6.  Relationship  of  a  juror.  A  relationship  by  affinity  is  dissolved  by 
the  death  of  the  party,  by  a  marriage  with  whom  the  relationship  was 
created.  Hence,  a  juror  whose  wife  is  dead  is  competent,  although  by 
his  marriage  he  was  related  to  one  of  the  parties  to  the  suit  within 
the  prohibited  degree.    Ibid. 

7.  If  the  verdict  is  wholly  unsupported  by  the  evidence,  a  «ew  trial 
will  be  granted.     Dickinson  v.  Oruise,  268. 

8.  Practice  Examination  of  witness  after  commencement  of  the  ar^tc 
ment  After  the  evidence  is  closed,  and  two  arguments  made  on  each 
side,  the  admission  of  a  material  witness  is,  perhaps,  an  exercise  of 
discretion  scarcely  to  be  vindicated  by  the  most  liberal  practice  ;  and 
if  on  a  motion  for  a  new  trial,  disclosures  are  made  materially  affect- 
ing the  credibility  of  such  witness,  and  the  verdict  is  excessive,  it 
should  be  sot  aside  and  a  new  trial  granted.  Thompson  v.  Clenden" 
ing,  287. 

9.  Illegal  evidence  admitted.  If  incompetent  evidence  is  admitted,  and 
the  opposite  party  proves  the  same  fact  by  his  witness,  it  being  ad- 
mitted, does  not  furnish  sufficient  ground  for  a  reversal,  and  the 
granting  of  a  new  trial,  since  it  could  hav«  done  the  party  no  harm. 
Neat  V.  Peden,  646. 

45 
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NOmrH  CAROLINA. 

See  Statutx  of  Limitatioks. 
NOTICE. 

See  AssioKMSKT.    Pbivcipal  akd  Aokitt. 
NOXIOUS  FOOD. 

See  Cbimikal  Law. 

OATH. 

Administered  toith  up-lifted  hand.  Exception  must  he  taken  at  the  time. 
An  oath  administered  with  an  up-lifted  hand,  is  legal  and  binding ; 
and  if  the  jury  selected  in  a  cause  be  thus  sworn,  no  error  can  be 
predicat^^  of  the  oath.  If  the  jury  be  not  le/e^lly  sworn,  and  the 
party  or  his  counsel  make  no  exception  at  the  time,  the  objection  can 
not  be  made  ayailable  in  the  Supreme  Court,    hooper  t.  Bell^  873. 

OVERSEERS. 

See  Roads. 

PARENT  AND  CHILD. 

Cart  and  custody  of  the  child.  If  the  child  is  a  female,  of  frail  and 
unhealthy  constitution,  only  eight  years  of  age,  has  been  raised  prin- 
cfpally  by  the  grandmother,  who  is  eminently  fit  and  able  to  raise  her 
in  a  proper  manner,  and  is  willing  to  do  so  free  of  charge,  the  Cpurt 
will  give  to  the  grandmother  the  care  and  custody  of  such  child,  in 
preference  to  the  father,  who  has  no  wife  or  home,  and  whose  means 
to  educate  her  are  limited.     Qardenhire  t.  Hmda,  402. 

See  Cbiminal  Law. 

PARTNERSHIP. 

1.  lAaMlity  of  partners  to  each  other  for  acts  done  for  the  heneffiofthe 
firm.  Case  in  judgment  Where  three  persons  associated  themselves 
together  as  a  joint  stock  company  to  lay  out  and  build  a  town,  and 
two  6t  them  loaned  a  sum  of  money  belonging  to  the  company,  in 
good  fisith  for  the  benefit  of  the  company,  to  aid  in  the  erection  of  a 
certain  manufactory,  which,  it  was  thought,  would  invite  capital  and 
labor  to  said  town,  and  greatly  promote  its  growth  ;  but  said  manu- 
facturing adventure  proved  a  failure,  whereby  the  sum  of  money  so 
loaned  was  lost  to  the  company,  it  is  held  that  such  loss  was  the  lora 
of  the  company,  and  not  alone  of  the  two  members  thereof  so  making 
the  loan.     Blair  v.  Johnston,  13. 
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2.  As  to  partners  right  to  eompensaUon  for  seroiees  iofirm.  A  partner 
is  not  entitled  to  extra  compensation  for  services  rendered  tlie  firm  in 
the  absence  of  an  express  contract  to  that  effect.  And  this  is  so  as  to 
a  surviving  partner  also,  upon  whom  devolves  the  trouble  and  respon- 
sibility of  settling  the  affairs  of  the  partnership.     Piper  v.  Smith,  98. 

8.  Pescent  and  distribution.  As  to  real  estate  owned  by  firm.  Act  of 
1784.  ch.  22,  2  6*  Where  real  estate  is  held  by  partners  for  partner- 
ship purposes,  it  descends  and  vests  in  the  heirs  at  law  of  a  deceased 
partner,  as  real  estate  in  other  cases.    Ibid, 

4.  Condition  precedent.  If  a  partnership  is  entered  into,  a  failure  of 
one  of  the  partners  to  comply  with  the  terms  and  conditions  of  the 
agreement  will  not  annul  the  partnership,  unless  they  are  conditions 
precedent.    Murray  v.  Johnson,  868. 

6.  Inequality  of  partners  services.  There  is  no  principle  of  law  that 
authorizes  an  inquiry  into  the  inequality  of  the  services  rendered  by 
the  members  of  a  partnership,  unless  there  is  a  stipulation  in  their 
agreement  to  that  effect.    Ibid. 

See  Frauds.    Statute  of. 
PARTIES. 

See  Chakce&t  Pkactick. 
PABTITION. 

See  Sals  of  Real  Estate. 
PAYMENT. 

1.  Voluntary  by  an  officer,  of  an  execution  in  his  hands.  If  an  ofilcer^ 
by  his  neglect,  render  himself  liable  to  the  plaintiff  in  an  execution  ; 
and  being  so  liable*  without  any  judgment  or  proceeding  against 
him  to  enforce  his  liability,  he  voluntarily  pays  to  the  pTaimtiff  the' 
fVill  amount  of  said  execution,  without  any  transfer  of  tLe  jndgmefti 
and  execution  to  him,  it  is  a  satisfaction  of  said  judgment,  and  he^ 
cannot  thereafter,  take  out  an  alias  execution  for  his  own  benefit,  and 
enforce  its  payment  by  the  original  debtor.    Lintz  v.  Thompson,  466. 

2.  Same.  Case  in  judgment  An  execution  was  placed  in  the  hands  or 
a  constable,  who  neglected  to  make  the  money  and  return  the  execu- 
tion in  due  time.  Having  rendered  himself  liable  to  the  plaintiff,  he, 
voluntarily,  paid  the  Judgment  to  him,  without  any  judgment  or  pro*>- 
ceeding  against  himself  to  enforce  said  liability.  He  returned  the- 
execution  not  satisfied,  and  procured  the  issuance  of  an  alios  execu 
tion  upon  the  judgment  for  his  own  benefit,  which  was  superseded  oa 
the  petition  of  the  defendant.  Held,  that  the  voluntary  payment  by 
the  constable  was  a  satisfaction  and  extinguishment  of  the  judgment,. 
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and  the  payment  haying  heen  voluntary,  the  law  would  not  imply  a 
transfer  of  the  judgment  to  the  officer.  That  two  things  are  neces- 
sary to  create  an  implied  transfer  of  a  judgment  to  an  officer  payiBg 
it :  First,  that  the  liahility  of  the  officer  in  default  shall  have  heen 
fixed  hy  the  judgment  of  a  tribunal  of  competent  jurisdiction  ;  and, 
secondly,  that  such  judgment  shall  have  been  satisfied.    Ibid. 

Bee  Attachment.    Shsrifv. 
PEACE  WARBANT. 

See  Criminal  Law. 
PENNSYLVAlffIA,    LAW  OF- 

See  Chakcsbt. 

PENALTY,  ,  '  -.  "1.-        ^\ 

^  c'       .• '     \ 

See  Pbactics  %vj>.  PLBgmgpvo.  ^      \ 

'•  '  ^ 

PLAT.  t    )r^  '  -       »'^       /. 

See  Eyidekck.  V   ^^        i-''-       *'^.     »l 
PLEA-  /      ,-,       ^.    ' 

See  PRACTfics  ajtd  PLKADnra. 

POSSESSION- 

Of  mixed  possession.  Whew  the  possession  of  land,  slaves,  or  other 
property,  is  joint  or  mixed,  the  law  adjudges  the  possession  to  be 
with  him  who  has  the  superior  title.  This  general  rule  applies  as 
fitrongly  in  favor  of  the  children  and  other  members  of  the  father's 
family,  as  of  strangers.  If  they  actually  reside  with  the  father  upon 
the  property,  it  can  make  no  difierence,  that  he  is  the  head  of  the 
family;  claims  the  estate  for  himself  and  in  his  own  right,  and 
apparently  controls  it;  if  he  have  not  the  title,  and  it  be  in  his 
children,  the  law  fixes  the  possession  with  them.  Fancker  v.  D«- 
Mjitiegre,  40. 

See  Statxttr  of  Limitations. 
PRACTICE  AND  PLEADING. 

1.  Judicial  discretion.  The  Supreme  Court  will  not,  as  a  general  rule, 
interfere  with  the  rulings  of  an  inferior  court  upon  matters  purely 
of  discretion.  To  authorize  such  interference  in  any  case,  it  must 
clearly  appear  that  such  discretion  has  been  improperly  exercised. 
And  that  great  hardship  and  injustice  was  the  result  of  it.  Watterton 
T.   Watierson,  1. 
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2,  Hfplenr,  ExempHonM.  Act  qf  IB4&,  eh,  66.  The  owner  of  a  chattel 
exempt  from  execution  ander  the  poor  laws  of  this  State,  may  recover 
the  same  in  an  action  of  replevin  when  levied  upon  by  the  sheriff 
under  a  valid  judgment  and  execution  against  said  owner.  WiUon 
V.  McQueen,  17. 

S.  Tender,  In  an  action  of  debt  originating  before  a  justice  of  the 
peace,  a  mere  offer  by  the  defendant  to  the  plaintiff  of  the  sum 
claimed,  before  the  is£uance  of  the  warrant,  cannot  be  pleaded  as  a  valid 
tender  in  bar  of  the  action.  The  money  should  have  been  produced 
and  offered  also,  at  the  time  of  the  trial  before  the  justice;  and  upon 
appeal  to  the  Circuit  Court,  it  should  be  brought  into  Court  at  the 
time  of  the  filing  of  the  papers,  and  still  held  ready  and  produced,  as  a 
continuous  offer.  A  mere  offer  of  the  amount  to  the  plaintiff  by  the 
defendant's  counsel,  in  the  progress  of  the  argument  in  the  Circuit 
Court,  would  not  be  a  valid  tc^ader,  pleadable  in  defence  of  the  action* 
Key/iT.  Roder,  19. 

4.  Trajie  with  slaves.  Act,  of  1818.  eh-  186,  }  8.  The  act  of  1818, 
ch.  186,  forbidding  all  trafic  wfUi  sl«y^  except  for  articles  of  their 
own  manufacture,  without'  permission  .of  the  owner  of  said  slaves, 
does  not  contemplate  a  criminal  proceeding,  as  the  mode  of  recovery 
of  the  fine  imposed  for  such  offence.  The  word  **fine,"  as  used  in 
said  act,  is  inartificial,  and  is  to  be  undvritopd  in  the  sense  of  penalty, 
to  be  recovered  by  action  of  debt.     Kelly  v.  Davie,  71. 

5.  Same,  Same.  The  provision  of  the  act  of  1818,  ch.  186,  forbidding 
all  trafic  with  slaves,  except  for  articles  of  their  own  manufacture, 
without  the  permission  of  the  owner,  which  appropriates  the  one-half 
of  the  penalty  imposed  by  said  act  to  the  use  of  the  person  who  will 
sue  for  the  same,  and  the  other  half  to  the  use  of  the  owner  of  the 
slave  with  whom  such  unlawful  trafic  may  be  had,  does  not  preclude 
th«  owner  of  such  slave  for  maintaining  the  suit  for  such  penalty 
himself.     Ibid. 

6.  Evidence,  Where  the  plaintiff  in  an  action  of  debt  for  the  recovery 
of  a  statutory  penalty,  voluntarily  proves  by  his  own  witness  that  he 
had  recovered  a  former  judgment  against  the  defendant  for  the  same 
cause  of  action,  without  explanation,  he  thereby  defeats  his  right  of 
recovery,  although  the  record  of  such  former,  recovery  be  not  pro* 
duced.     Ibid. 

7.  Statute,  Where  a  statute  imposes  a  penalty,  and  prescribes  no  form 
of  action  for  its  recovery,  debt  may  be  maintained.    Ibid. 

8.  Powers  of  municipal  corporation.  A  fine,  forfeiture,  or  penalty, 
imposed  by  an  ordinance  of  a  town  corporation  for  an  offence  against 
the  municipal  laws,  may  be  recovered  by  warrant  in  debt,  and  the 
only  proof  required  is  that  the  particular  offence  has  been  committed. 
So,  where  a  town  ordinance  creating  a  certain  misdemeanor,  provided 
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that  whoever  should  be  convicted  of  the  same,  should  pay  a  certain 
designated  fine,  it  is  held,  that  a  conviction,  in  the  sense  of  the  ordi- 
nance, is  simply  sufficient  proof  of  its  violation,  and  that  the  proceed- 
ing for  the  recovery  of  the  fine  might  be  by  warrant  in  debt  and  a 
judgment  thereon  by  the  proper  officer.  Ideaher  v.  M,  ^  A.  of 
Chattanooga,  74. 

9  Same.  Where  a  corporation  ordinance  provides  that  whenever 
complaint  is  made  on  oath  to  the  recorder  of  its  violation,  he  shall 
issue  his  warrant  for  the  arrest  of  the  offender ;  it  is  held  that  the 
recorder  is  not  thereby  precluded  from  issuing  his  warrant  without 
such  complaint  on  oath,  or  upon  his  own  knowledge,  that  the  offence 
has  been  committed.     Ibid, 

10.  Service  of  process  upon  infant  defendants.  In  a  proceeding  by  an 
administrator,  to  sell  land  or  slaves  for  the  payment  of  debts,  there  must 
be  service  of  process  upon  infant  heirs.  The  answer  of  the  guardian, 
ad  litem,  will  not  give  jurisdiction      Orippen,  adm*r.,  v.  Crippfn,l2S. 

11.  Administrator*  and  executors.  Sale  of  slaves  to  pay  debts.  Act  of 
1827,  ch.  61,  {2.  A  bill  or  petition  by  an  administrator  to  sell  slaves 
for  the  payment  of  debts,  must  be  sworn  to.    Ibid. 

12.  Same.  Same.  Act  of  1789,  ch.  23,  {4.  Upon  a  bill  by  an  admin- 
istrator, to  sell  land  or  slaves  for  the  payment  of  debts,  an  account 
should  be  had  with  the  administrator,  exhibiting  the  full  condition 
of  the  administration  as  to  the  assets  received,  or  which  should  have 
been  received ;  aod  of  all  debts  and  charges  upon  the  estate  paid  by 
him,  and  of  all  outstanding  debts  established  by  legal  proof,  before  a 
decree  of  sale  is  granted ;  and  only  so  much  should  be  sold  as  may 
seem  necessary  to  pay  what  is  legally  due  under  said  account.    Ibid. 

18.  Appeal.  Arbitration.  Where  the  parties  to  a  litigation  in  Court 
agree  to  submit  the  matters  in  controversy  to  the  decision  of  arbitra- 
tors, whose  award  is  produced  in  Court  and  simply  adopted  as  the 
judgment  thereof  without  anything  more;  neither  party  has  the  right 
of  appeal  to  the  Supreme  Court.  And  the  fact  that  the  pf.rties,  in 
their  article  of  submission,  expressly  reserve  the  right  of  appeal  does 
not  alter  the  rule.    Bone  v.  Hice,  149. 

14.  Contract.  The  party  for  whose  benefit  an  instrument  not  under 
seal  is  executed,  may  sue  thereon  in  his  own  name,  although  the  en- 
gagement be  not  directly  to,  or  with  him.  And  the  same  rule  applies 
to  a  contract  made  with  an  agent.     Brice  v.  King,  162. 

16.  Trespass.  In  renu>9ing  line  fences.  In  an  action  of  trespass,  for 
removing  a  line  fence  dividing  the  lands  of  the  plaintiff  from  the 
defendant,  the  jury  should  be  instructed  to  ascertain  from  the  evi- 
dence whether  the  fence  was  constructed  upon  the  land  of  the  defend- 
ant, or  the  plantiff,  or  whether  it  was  upon  the  supposed  line  between 
them  and  kept  up  jointly,  and  recognized  as  a  line  fence.    If  such 
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fence  was  erected  upon  the  land  of  the  defendant  he  had  a  right  to 
remove  it;  if  upon  the  land  of  the  plaintiff  he  had  no  such  right. 
If,  however,  it  appear  from  all  the  testimony  that  the  fence  was  upon 
the  supposed  line  between  them,  and  kept  up  jointly  as  a  line  fence, 
the  defendant  had  a  right  to  remove  his  part  of  it,  upon  giving  reason- 
able notice  to  the  plaintiff  of  his  intention  to  do  so.  Clotoera  v. 
Sawyers,  156. 

16.  Evidence.  Common  carrier.  The  consignor  of  cotton,  who  is  the 
owner  thereof,  may  maintain  his  action  against  a  common  carrier  for 
the  loss  of  the  cotton ;  and  the  consignee,  who  is  a  mere  factor,  may 
be  a  witness  for  him.     W.  j-  A,  R,  R.  Co,  v.  KeUy,  168. 

17.  PUa$  struck  out  Defence  under  informal  plea.  Immaterial  pleas 
may  be  struck  out  by  order  of  the  Court.  But  if  a  plea  be  improper- 
ly struck  out,  and  a  party  is  permitted,  under  a  less  appropriate  plea, 
to  avail  himself,  fully,  of  all  the  matters  of  defence  upon  which  he 
relies,  the  rejection  of  the  plea  does  not  constitute  error  affecting  the 
merits,  for  which  the  judgment  will  be  reversed.  Sandei'S  v.  Young 
j-  McFerrin^  219. 

18.  Leave  to  file  a  defective  plea  refused.  It  is  not  error  in  the  Circuit 
Court  to  refuse  leave,  at  the  trial  term,  to  file  a  defective  plea.  Oris- 
som  V.  Fits,  882. 

19.  Non  est  factum,  A  plea  of  non  est  Jkctum,  filed  by  the  accommo- 
dation endorser  of  a  note,  which  was  left  to  be  filled  up  by  the  maker, 
should  aver  that  the  endorsee  knew  at  the  time  he  received  the  note, 
that  the  maker  was  not  authorized  to  insert  the  amount  with  which 
the  note  was  filled  up.  The  law  presumes  the  holder  of  the  note  to 
have  purchased  for  value  and  in  due  course  of  trade,  and  he  could 
enforce  the  collection  of  it,  unless  he  had  notice  of  the  want  of  au- 
thority to  fill  it  up  with  the  amount  inserted.    Ibid, 

20.  Motion  to  enter  a  discontinuance.  The  process  forms  a  part  of  the 
record  of  the  cause ;  and,  therefore,  a  motion  is  the  proper  form  of 
proceeding  to  present  the  question  of  discontinuance.  Armstrong  v. 
Harrison,  379. 

21.  Rule  to  plead  and  try,  A  rule  to  plead  and  try  has  spe&t  its  force, 
and  ceases  to  have  effect,  after  the  expiration  of  the  term  of  the  Court 
to  which,  by  its  terms,  it  applies.     Turner  v.  Carter,  620. 

22.  WKai  the  appearance  term.  Defence  at.  The  delay  of  the  plaintiff 
to  file  his  declaration  has  the  effect  of  making  the  term  at  which  it  is 
filed  the  appearance  term,  so  far  as  respects  the  defendant's  right  of 
making  his  defence.  The  defence  can  be  made  to  the  declaration, 
when  filed,  without  leave  of  the  Court.     Ibid, 

23.  What  judgment  proper  on  demurrer.  Exceptions  to  the  rule.  In 
general,  the  proper  judgment  on  sustaining  a  demurrer  to  a  plea  in 
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abatement,  or  to  a  repUcatioD  thereto,  is,  that  the  defendant  answer 
over.  The  exceptions  to  this  rule  are  few,  and  of  a  highly  technical 
character.  If  a  plea,  containing  matter  which  can  only  be  pleaded 
in  abatement,  improperly  commences  or  concludes  in  bar ;  or  where 
matter  in  abatement  is  pleaded  after  the  latt  eontinuancef  the  judg- 
ment on  demurrer  may  be^no^.     Ibid, 

24.  An  inierlocuiory  judgment  ia  wider  the  control  of  the  Court.  Even 
if  the  judgment  on  a  demurrer  to  a  plea  in  abatement  were  final,  still 
the  Court  possesses  the  power  to  control  it,  and  to  let  the  defendant 
iu  to  make  his  defence :  and  it  is  a  positire  duty  to  do  so,  upon  such 
terms  as  may  be  deemed  just  under  ther  circumstances,  if  it  is  shown 
that  the  defendant  has  a  meritorious  defence.    Ibid, 

25.  Continuance,  In  the  discretion  of  the  Court.  Continuances  are  in 
the  discretion  of  the  Court  below,  and  the  r.ction  of  the  inferior 
Courts  in  granting  or  refusing  continuances,  will  not  be  reversed 
unless  it  clearly  appear  that  there  has  been  a  very  great  abtiae  of  this 
discretion.     Piiis  v.  Gilliam^  549. 

See  Execution.    Nbw  Thial.    Witnksb.    Will. 
PBINCII'AL  AND  AGENT. 

1.  Property  of  principal  not  liable  for  agents  debts.  If  one  merely 
empowered  as  agent  to  purchase  land  for  another,  takes  the  title  to 
himself,  either  intentionally  or  by  mistake,  he  is  not  thereby  Tested 
with  such  a  title  as  will  subject  the  land  to  seizure  and  sale  for  the 
satii) faction  of  his  debts.  A  Court  of  Equity  will  diyest  him  of  his 
title,  and  vest  it  in  his  principal,  or  direct  the  vendor,  if  a  party,  to 
execute  a  conveyance  to  the  true  owner  of  the  land.  Ready  v.  Bragg^ 
611. 

2.  Parol  disclaimer  by  agent,  and  title  made  to  priwnpal.  If,  without 
the  intervention  of  a  Court  of  Equity,  the  agent  voluntarily  disclaims 
and  renounces  all  interest  in  the  estate  by  parol  declaration  merely, 
and  by  the  assent  of  all  the  parties,  the  deed  made  to  the  agent  being 
unregistered,  is  destroyed,  and  a  conveyance  be  thereupon  executed 
to  the  real  purchaser,  the  latter  is  clothed  with  a  valid  title  to  the  land. 
Nor  will  the  application  of  the  principle  be  varied  by  the  fact  that 
the  agent,  or  nominal  purchaser,  sustains  a  particular  relation  (as  that 
of  husband)  to  the  person  for  whom  the  purchase  was  really  made» 
and  by  whom  the  consideration  money  was,  in  fact,  paid.     Ibid. 

8.  Chancery  jurisdiction.  Superior  equity.  If,  by  virtue  of  the  un- 
registered deed  to  the  agent,  the  land  was  subject  to  an  execution  at 
law  against  him,  the  equity  ot  the  principal,  the  wife,  being  superior 
to  that  of  the  creditors,  a  Court  of  Cnancery  would  not  actively  inter- 
{X)se  in  favor  of  the  husband's  creditors,  to  aid  them  in  any  way  in  ob- 
taining satisfaction  out  of  the  land  as  against  the  equitable  right  of 
the  wife,  but  would  dismiss  them  to  their  legal  remedy.    Ibid, 
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4.  Evidence,  Deelaraiions  of  the  agent.  The  acts  and  declarations 
of  an  agent,  during  the  continuance  of  the  agency,  in  the  lawful 
prosecution  of  the  business  of  the  principal,  respecting  the  matter  in 
litigation,  are  admissible  in  evidence  to  bind  the  principal.  Sewanee 
Mining  Co.  v.  MeMcJum,  682. 

5.  When  agenda  authority  eeaeee.  Notice,  The  power  Mid  authority 
of  the  agent  of  a  railroad  company  to  receive  subscriptions  for  stock, 
ceases  when  the  subscription  U  complete.  When  made,  the  subscrip- 
tion instantly  inures  to  the  benefit  of  the  company,  and  creatC'S,  in 
law,  a  contract  directly  between  the  subscriber  and  the  company. 
The  agent  has  no  power  to  abrogate  or  annul  the  subscription ;  and, 
consequently,  notice  of  an  intention  to  revoke  it  must  be  given  to  the 
company,  and  not  to  the  agent.     Lowe  v.  E,  j*  K,  Railroai  Oo  ,  659. 

See  GRiMiirAL  Law.    Fbaitdulsnj  CoNVKTAHCsa. 

PRINCIPAL  AND  SURETY. 

Levy.  Ceriwrari  and  aupereedeae.  Where  an  execution  has  been  levied 
upon  enough  of  the  principars  goods  to  satisfy  the  debts  and  costs,  it 
is  of  itself  ft  satisfaction,  so  far  as  the  surety  is  concerned ;  and  if 
such  levy  be  abandoned,  and  the  surety's  goods  be  levied  upon,  he  is 
entitled  to  his  discharge  upon  writs  of  eertiwari  and  eupereedeaa, 
showing  his  suretyship  by  proof.     Finley  v.  Kingt  128. 

See    COKSTABLB. 

PROCESS. 

1.  Service  of.  Counterpart  of  a  sumouons  was  issued  against  Ghirret 
H.  Qraham,  administrator  of  John  Oraham,  deceased.  The  sherifT 
executed  said  writ  on  Jared  H.  Graham,  administrator  of  John  Gra- 
ham, deceased,  and  made  due  return  thereof.  The  latter  was  the 
real  party,  but  his  name  was  not  properly  given  in  the  writ.  Held, 
that  this  was  a  valid  service  of  the  summons  on  Jared  H.  Graham, 
and  he  was  guilty  of  gross  negligence  in  not,  at  once,  making  his  de- 
fence, if  he  had  any.     Qraham  v.  Roberta  and  Wright,  56. 

2.  Same.  Waiver.  The  sheriff  stated  to  the  defendant  that  he  knew 
no  such  man  as  Garret  H.  Graham ;  and  when  asked  by  Jared  H. 
what  he  intended  to  do,  he  relied  that  he  should  return  the  summona 
with  the  facta  upon  it.  Jared  H.  Graham  was  at  Court.  Under  the 
advice  of  counsel  he  failed  to  make  defence,  and  judgment  by  default 
was  taken  against  him.  lie  was  fully  apprised  of  the  judgment  by 
default  before  final  judgment — appeared  and  defended  the  case  upon 
the  trial,  at  the  execution  of  the  writ  of  inquiry — ^introduced  evi- 
dence— made  various  motions  in  the  case,  and  filed  a  bill  of  excep- 
tions. He  failed  to  have  the  judgment  by  default  set  aside.  This  was 
a  waiver  of  the  service  of  process,  if  not  served,  and  he  could  not 
thereafter  be  heard  to  say  that  it  was  not  executed  on  him.    lind. 
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8.  Judgment  hjf  default  set  aside  for  want  of  service  of  process.  If 
Judgment  by  default  is  taken  against  a  party  without  scrTice  of  pro- 
CMS,  the  Court  has  power  acd  will  set  aside  such  judgment,  upon  a 
proper  application  made  by  such  party.    Ibid* 

See  Chaiccbkt  Jubisdxctxoic.    Pbacticx  ajtd  Plsadixo. 

PBOSBCUTOB. 
See  Cbimikal  Law. 

QUESTIONS  BESEBYED. 

See  OoNSTABLK.    Chimutal  Law.     BspLEYiir.     Bailkoad  Com- 
FAKT.    Slatxs.    Trust  and  Tbustsb.    Witkbss.    Will. 

BAILBOAD  COMPANY. 

1.  Conditional  subscription  of  stock.  Revocation  of  siubscripiion.  No- 
tice. A  party  who  makes  a  conditional  subscription  of  stock  to  a 
railroad  company,  by  agreement  with  a  person  who  u  not  the  au* 
thorized  agent  of  said  company,  may  withdraw  or  revoke  his  sub- 
scription at  pleasure,  without  notice  to  the  company,  at  any  time  while 
the  subscription  book  reuiaios  in  the  hands  of  such  person,  and  before 
the  company  has  acquired  any  right  to  or  interest  in  it.  Lowe  v.  E. 
^  K.  Railroad  Company^  659. 

2.  ();uestion  Reserved.  The  weight  of  authority  is,  that  a  party  who 
makes  a  conditional  subscription  of  stock  to  a  railroad  company,  is 
bound,  if  the  condition  is  ultimately  performed,  unless  there  is  an 
express  reTocation  by  him ;  but  this  question  is  oot  authoritatiyely 
4etermined  in  this  case.    Ibid, 

BECOGNIZANCE. 

See  CBiMiirAL  Law. 

BEDEMPTION. 

1.  Fraud.  If  the  debtor  is  prevented  f^om  redeeming  his  land,  by  the 
fVaud  and  artifice  of  the  purchaser,  until  the  expiration  of  the  time 
Allowed  by  law  to  redeem,  such  omission  of  the  debtor  will  not  preju- 
dice his  rights ;  and  a  Court  of  Equity  will  permit  him  to  redeem. 
^Ghiinn  v.  Zjocke,  110. 

2.  Mortgage.  If  a  party  puncbase,  or  redeem  land  as  the  agent,  or  for 
the  benefit  of  the  debtor,  the  relation  of  mortgagor  and  mortgagee  is 
thereby  established.  And  this  relation  may  be  shown  by  parol, 
although  the  purchaser  may  hold  by  a  sheriff's  deed,  or  other  absolute 
conveyance.    Ibid. 
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8.  Same.  When  subject  to  redempiion  in  the  hands  of  a  third  person. 
If  a  third  person  takes  a  conyeyance  of  the  land  thus  subject  to  re- 
demption, in  payment  of  a  pre-existing  debt,  or  with  actual  notice  of 
such  equity,  it  may  be  reached,  in  the  hands  of  such  third  party,  by 
the  redeeming  debtor.     Ibid, 

4.  Same.  Tender.  Payment  of  money  into  Court  Where,  by  the 
proof,  the  relation  of  mortgagor  and  mortgagee  is  established,  it  is 
not  necessary  to  bring  the  money  into  Court.  In  such  case,  if,  upon 
an  account,  the  mortgagor  cannot  pay  the  balance  found  due,  the 
mortgaged  estate  is  sold  for  the  payment  of  the  debt,  and  the  surplus 
paid  to  the  mortgagor.    Ibid. 

REFERENCE  TO  THE  MASTER. 

See  Chancekt  Pbactics. 
REGISTRATION. 

See  MoBTQAOB. 
RELEASE. 

See  Etidenck. 

REMAINDER  AND  REVERSION. 

See  Chakceby  Jvbisdiction.    Doweb.    Life  Estate.    Statute 
OP  Limitations.    Slates.    Tbubt  akd  Tbubtee. 

REPLEVIN. 

1.  Jurisdiction  of  justices  of  the  peace.  Acts  of  1861,  and  1854.  By 
the  act  of  1861,  ch.  82,  Jurisdiction  is  conferred  upon  justices  of  the 
peace  in  actions  of  replevin,  if  the  amount  in  controversy  does  not 
exceed  fifty  dollars.  This  act  is  not  repealed  by  the  act  of  1864,  ch. 
60.  Both  acts  may  well  stand  together,  and  implied  repeals  are  not 
to  be  encouraged.     Hockaday  y.  Wilsonj  118. 

2.  Jurisdiction.  Justice  of  the  peace.  Appeal.  A  justice  of  the  peace 
has  no  jurisdiction  in  an  action  of  replevin,  to  render  a  judgment  in 
favor  of  the  plaintiff  for  more  than  fifty  dollars ;  and  he  cannot  render 
a  judgment  for  a  larger  amount  in  favor  of  the  defendant.  On 
appeal,  the  jurisdiction  of  the  Circuit  Court  is  limited  to  the  jurisdic- 
tion of  the  justice,  and  no  judgment  can  be  rendered  by  the  former 
tribunal  that  could  not  bo  rendered  by  the  latter.     Gh-ay  v.  Jones,  642. 

5,  Same.  Value  of  the  property.  In  an  action  of  replevin,  the  plain- 
tiff may  fix  an  estimate  of  value  upon  the  property,  at  a  less  sum  than 
the  real  value,  and  within  the  jurisdiction  of  a  justice  of  the  peace. 
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But  he  is  boand  by  tbis  yaluation  voluntarily  made,  and  if  the  prop- 
erty is  not  restored  to  his  possession  by  the  writ,  be  cannot  recover, 
on  the  trial,  a  greater  amount  than  the  value  thus  fixed,  and  laid  in 
the  warrant.     Ibid. 

4.  Question  reserved.  Whether,  when  an  inadequate  estimate  haB  been 
placed  by  the  plaintiff  upon  the  property,  and  the  verdict  is  for  the 
defendant,  and  the  value  of  the  property  fixed  by  it  at  a  sum  beyond 
the  jurisdiction  of  the  Justice,  judgment  can  be  rendered  foe  the 
amount  of  the  verdict.    Ibid, 

See  Pbacticx  aitd  Plkadiko. 
BEPLICATION. 

See  Chimikal  Llw. 
BBSPONDEAT  OUSTER. 

See  Criminal  Law. 

BOADS. 

Of  the  appointment  of  overseerSf  and  allotment  of  hands.  County  Courts 
Act  of  1835,  eh.  6,  {  2.  The  classification  of  public  roads  in  this 
State,  and  the  allotment  of  hands  to  overseers,  cannot  be  done  by  a 
less  number  than  twelve,  or  one-tbird  of  the  justices  of  the  County 
Court.  The  mere  arvpointment  of  overseers  is  a  very  different  duty,, 
and  may  be  done  by  the  Quorum  Court  or  the  County  Judger  Sloan 
V.  Hannah,  48. 

BULE  TO  PLEAD  AND  TRY. 

See  Phacticx  and  Plbadino. 

SALE  OF  REAL  ESTATE. 

1.  Chancery.  Deraignment  of  title.  Executed  and  executory  contracts* 
If  the  purchaser  of  a  tract  of  land  accepts  a  deed  with  covenants 
of  warranty,  and  has  possession,  he  cannot  ask  for  a  deraignment  of 
title,  as  he  could  if  his  contract  was  executory.  Young  v.  ButUrt 
640. 

2.  Same.  Covenant  against  incumbrances.  It  is  incumbent  on  tbe 
vendee  of  real  estate,  before  he  can  rely  upon  a  breach  of  a  cove- 
nant against  incumbrances,  to  aver  and  prove  the  paramount  title 
with  all  the  particularity  required  of  a  plaintiff  in  an  action  of 
ejectment.     Ibid. 

8.  Same.  Covenant  of  seizin.  Upon  covenants  of  seisin  and 
right  to  convey,  the  vendee  must,  before  he  is  entitled  to  any  relief^ 
by  averment  and  proof,  negative  the  words  of  the  covenant.    Ibid, 
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4,  Same.  Evietio'^.  Fraud,  Insolvency  of  the  vendor.  If  the 
vendee  of  real  estate  accepts  a  deed  with  covenants  of  warranty, 
a  Court  of  Chancery  will  not  rescind  the  contract  or  stay  the  collec- 
tion of  the  purchase  money,  for  a  mere  defect  of  title,  if  the  case  be 
free  of  fraud  and  the  vendor  is  solvent,  but  will  leave  the  party  to 
his  remedy  upon  the  covecants  taken.  If  the  covenants  have  been 
actually  broken,  and  the  vendor  Is  insolvent,  a  Court  of  Equity  may 
restrain  him  from  proceeding  to  collect  the  whole  amount  of  the 
purchase  money,  and  may  set-off  the  damages  occasioned  by  the 
breach  of  the  covenants  against  such  unpaid  purchase  money.     Ibid, 

5.  Chancery .  Joint  purchase.  If  two  or  more  persons  make  a  joint 
purchase  of  real  estate,  each  is  entitled  to  participate  equally  in  profit 
and  loss,  without  regard  to  equality  in  payment  of  the  purchase 
money ;  but  the  property  thus  purchased  will  be  held  bound  for  any 
excess  paid  by  one  over  another.    Hankin  v.  Black,  660. 

6u  Same,  PtartUum,  If  one  of  the  Joint  purchasers  dies,  a  proceed- 
ing to  sell  the  real  estate  thus  purchased,  to  equalize  the  payments, 
does  not  fall  within  the  rules  applicable  to  sales  for  partition,  and  for 
the  payment  of  debts,  requiring  proof,  an  account,  Ac.  It  is  in  the 
nature  of  any  other  original  suit  in  chancery,  and  governed  by  the 
same  rules  of  practice.    Ibid, 

7.  Same*  A  cross-bill  by  the  minor  cures  defects.  If  real  estate  is  sold 
upon  informal  proceedings,  and  a  minor  defendant  files  a  cross-bill  by 
proehein  ami,  and  has  the  sale  set  aside,  and  a  re-sale  ordered,  his 
position  as  defendant  is  changed,  and  any  defects  that  existed  in  the 
proceedings  on  the  original  bill,  cannot  affect  the  validity  of  the 
second  sale.    Ibid. 

S.  Same,  Sale  toUl  be  sustained  if  to  the  interest  of  the  minor.  If 
real  estate,  in  which  a  minor  is  interested,  is  sold  under  a  decree  of 
Court,  and  the  proceedings  are  not  void,  but  merely  voidable,  the 
sale  will  be  sustained  if  most  advantageous  to  the  minor.  If  it  is 
absolutely  void,  it  cannot  be  confirmed.     Ibid. 

See  Chancebt.    Chakckbt  Practicb.    Considebation.    School 
ItAVim.    Tbust  akd  Tbustbx. 

SCHOOL  LANDS. 

1.  State  holds  them  as  trustee.  The  title  to  the  lands  in  Tennessee,  set 
apart  by  Congress  for  the  use  of  schools,  vested  in  the  State  as  a  cor- 
poration, coupled  with  a  trust.  The  State  is  merely  a  trustee  in  rela- 
tion to  these  lands,  bound  by  the  restrictions  of  the  acts  of  Congress, 
and  the  children  of  the  respective  townships  are  the  beneficiaries 
Goodman  v.  The  Tenn.  Mining  Cb.,  172. 
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2.  LecLse  of.  School  Oommissionera.  Que  in  judgment  The  school 
commissioners  have  no  power  to  lease  the  school  lands  for  a  longer 
period  than  is  prescribed  by  law.  If  a  lease  is  made  for  a  longer 
term  than  the  law  authorizes,  it  is  void,  aud  will  be  set  aside  upon  a 
bill  in  equity.  The  act  of  1848,  ch.  46,  passed  by  Congress,  author- 
ized the  Legislature,  in  case  it  should  be  deemed  inexpedient  to  sell 
them,  to  make  provision  for  leasing  the  school  lands  for  any  term 
not  exceeding  four  years.  The  Legislature,  by  the  act  of  1860,  author- 
ized the  lease  of  the  unsold  school  lands  in  Polk  county,  but  fixed  no 
limit  as  to  time.  The  school  commissioners  for  the  8th  district  of  said 
county  leased  their  school  lands  for  the  period  of  ninety-nine  years. 
Held,  that  said  lease  is  in  contravention  of  the  act  of  Congress,  and 
void.     Ibid, 

8.  Sale  of.  Case  In  judgment  A  sale  of  school  lands  previously  leased 
is  unauthorized  by  law,  and  the  sale  is  void ;  and  this  is  so,  althongb 
the  lease  itself  may  be  a  nullity.  By  the  act  of  1848,  ch.  356,  Con- 
gress authorized  the  State,  upon  certain  conditions,  to  sell  the  school 
lands.  The  Legislature,  by  the  act  of  1844,  ch.  104,  amended  by  the 
act  of  1846,  ch.  121,  in  pursuance  of  the  power  given  by  Congress, 
made  provision  for  the  sale  of  these  lands.  Under  these  acts  certain 
school  lands  in  Polk  county  were  sold,  and  the  sale  confirmed ;  but 
before  the  sale  was  made,  the  school  commissioners,  under  the  act  of 
1850,  leased  said  lands  for  ninety-nine  years.  Held,  that  the  sale  was 
void,  and  communicated  no  title  to  the  purchaser.    Ibid, 

4.  Grant  By  whom  questioned.  A  person  whose  claim  or  interest 
originates  subsequent  to  the  issuance  of  a  grant  by  the  State  cannot 
question  its  validity ;  but  it  may  be  set  aside  in  favor  of  an  older 
special  entry  upon  which  a  younger  grant  has  issued.  This  principle 
does  not  affect  the  title  to  the  school  lands.  The  title  to  them  is 
older,  and  is  held  by  the  State  and  commissioners,  as  trustees  for  the 
common  schools  of  the  township  in  which  they  are  located.    Ibid. 

SCHOOL  COMMISSIONERS. 

See  School  Lakiis. 

SEDUCTION. 

1  Evidence.  The  father's  claim  for  damages  for  the  seduction  of  his 
daughter,  and  the  allowance  made  under  the  bastardy  laws  to  the 
daughter  for  the  support  of  the  bastard  child,  are  separate  and  dis- 
tinct things.  The  one  cannot  be  used  as  a  bar  to,  or  in  mitigation  of 
the  damages  justly  arising  under  the  other.  Thus,  in  an  action  by  the 
father  for  the  debauching  of  his  daughter,  it  is  error  to  permit  a  re- 
ceipt for  the  sum  paid  by  the  defendant  to  the  daughter,  under  the 
bastardy  allowance  for  the  support  of  the  child,  to  be  read  in  evidence, 
when  the  plaintiff  was  in  no  way  connected  therewith,  although  such 
receipt  purported  to  be  in  full  acquittance  of  all  claim  for  damages  on 
account  of  the  seduction.    Sellara  v.  Kinder,  184. 
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2.  Evidence.  Statute  of  limitationa.  On  a  trial  for  seduction,  evidence 
of  a  criminal  connection  between  the  daughter  and  defendant,  is  not 
limited  to  the  period  of  three  years  from  the  commencement  of  the 
suit.  The  whole  of  the  party's  intercourse  with  the  person  seduced, 
and  all  the  circumstances  of  the  case  are  to  be  regarded  as  an  entire 
transaction,  and  ar3  admissible  as  evidence,  as  well  in  view  of  the 
question,  whether  the  defendant  is  the  father  of  the  child,  as  to  show 
the  extent  of  the  injury  in  aggravation  of  the  damages.  Thompaon 
V.  Ctendening,  287. 

8.  Same,  Character  of  ths  person  seduced.  Evidence  of  the  general 
character  of  the  person  seduced  is  admissible,  but  this  inquiry  must 
be  restricted  to  her  general  reputation  as  to  chastity  at  the  time  of, 
and  prior  to  her  seduction.     Ibid. 

4.  Same,  Plaintiff^  s  charater.  When  the  father  sues  for  the  seduction 
of  his  daughter,  it  may  be  shown  that  he  is  a  man  of  profligate  char- 
acter and  dissolute  habits.  This,  however^  must  be  done  by  evidenee 
of  his  general  reputation,  and  not  by  proof  of  particular  instances. 
Ibid. 

6.  Same,  Character  of  the  plaintiff's  family.  The  reputation  of  a 
particular  member  of  the  plaintiffs  family,  other  than  the  plaintiff  or 
the  person  seduced,  cannot  be  inquired  into ;  but  the  general  reputa- 
tion and  standing  of  the  family  may  be  shown  by  the  plaintiff  with  a 
view  to  enhance,  or  by  the  defendant  to  diminish  the  damages.    Ibid, 

See  Marbiage  Contbact. 

SET -OFF. 

Statute  of  limitations.  Promissory  note,  A  debt  barred  by  the  statute 
of  limitations  cannot  be  allowed  as  a  set-off,  unless  the  bar  of  the 
statute  is  waived.  If  the  claim  relied  on  as  a  set-off,  is  spoken  of  in 
the  record  as  a  '*  note,"  it  must  be  taken  to  have  no  seal ;  and,  if  barred 
by  the  statute  of  limitations,  cannot  be  allowed.  Stone,  adm*r.t  v. 
Duncan,  103. 

SHERIFF. 

1.  What  amounts  to  a  payment,  A  sberriff  or  ether  collecting  oiBcer 
has  no  power  to  receive  anything  in  satisfaction  of  a  claim  placed  in 
his  hands  for  collection  but  money,  or  bank  notes  circulating  aa  such, 
without  authority  from  the  pHlntiff.  A  payment  in  any  other  way 
is  no  satisfaction  of  the  judgment,  and  the  plaintiff  may  proceed 
against  the  debtor.     Draper  v.  McLellan,  262. 

2.  Is  liable  to  the  plaintiff.  Deputy,  The  officer,  however,  wonld 
have  no  right  to  make  this  objection  in  a  proceeding  against  him. 
His  liability  would  be  the  same  aa  if  he  had  received  the  money. 
And  upon  principle,  an  officer  would  be  bound  to  the  same  extent, 
by  the  act  of  his  deputy.    Ibid. 
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8.  Sureties  not  bound.  Sureties  are  only  bound  for  the  official  acts  of 
their  principal,  and  may  go  behind  the  act  and  test  their  liability  by 
the  real  transaction.  They  may  show  that  the  act  complained  of  was 
outside  of,  and  not  autkorized  by  hie  office.  If  so,  they  are  not 
liable.     Ibid, 

See  ExBCUTioN. 

BLAVES. 

!•  Emaneipaiion,  At  common  law  no  deed  or  writing  of  the  owner 
was  necessary  to  give  the  slave  his  right  to  freedom.  Acts  in  paisj 
fVom  which  freedom  might  be  implied,  have  been  held  sufficient,  and, 
as  between  the  master  and  the  slave  the  same  rule  now  prevails  in 
this  State,  though  the  right  to  freedom  will  remain  inchoate  until 
the  State  gives  her  assent.     Abram  v.  Johnson,  120. 

2.  Same,  What  an  act  of  emancipation.  The  presentation  by  the 
master  of  a  petition  to  the  County  Court  for  the  liberation  of  his 
slave,  and  giving  bond  to  indemnify  the  county,  gives  the  most  de- 
cisive evidence  of  the  wish  and  intention  of  the  master  to  smancipate, 
and  is  in  itself  a  complete  act  of  freedom  on  his  part.  The  slave  be- 
comes at  once  invested  with  his  right  to  freedom ;  and  a  mortgage  of 
the  slave  made  afterwards,  with  a  full  knowledge  of  the  facts  on  the 
part  of  the  mortgagee,  will  not  be  allowed  to  defeat  that  right,  but  it 
may  be  asserted  and  decreed  upon  the  terms  and  conditions  prescribed 
by  the  statutes  upon  the  subject.     Ibid. 

8.  At  the  risk  of  the  hirer.  Fraud  and  warranty.  The  health  and  life 
of  a  hired  slave,  in  the  absence  of  fraud  or  a  warranty  on  the  part 
of  the  owner  or  his  agent,  are  at  the  risk  of  the  hirer.  And  this  is 
so  whether  the  slave,  at  the  time  of  the  hiring,  was  sound  or  unsound. 
The  hirer  is  bound  for  the  hire,  although  the  slave  die  immediately 
after  he  gets  him  into  possession.    Dickenson  v.  Cruise,  258. 

4.  Dower  in,  under  the  law  of  Virginia.  Forfeiture  by  removaL  By 
the  law  of  Virginia,  a  widow  has  a  right  to  dower  in  the  slaves  of  her 
husband.  If  she  remove  the  slaves  of  which  she  is  thus  endowed, 
from  the  State,  without  or  against  the  consent  of  those  entitled  to  the 
reversionary  interest,  she  forfeits  her  life  estate  in  them.  But  the 
consent  of  the  husband  of  a  reversionary  feme  covert,  is  her  consent, 
and  will  save  the  forfeiture.     Crittenden  v.  Posey,  811. 

5.  Husband  and  wife,  Assighmeni  of  wife*s  reversionary  interest  in 
slaves.  Law  of  Virginia  and  Tennessee.  No  assignment,  by  the  hus- 
band, of  the  wife's  reversionary  interest  in  slaves,  though  it  be  vested, 
and  though  the  assignment  be  for  a  valuable  consideration,  will  defeat 
her  right  of  survivorship,  if  he  die  in  her  lifetime  and  while  such  in- 
terest is  reversionary.  The  rule  of  law  is  the  same,  both  in  Virginia 
and  Tennessee.     Ibid. 
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6.  Same.  Same,  Fraud  of  the  wife.  If  it  be  shown,  affirmatively, 
that  the  wife  fraudulently  induced  the  purchase  of  the  slaves,  she  would 
be  estopped  from  asserting  her  right  to  them.    Ibid, 

7.  Measure  of  damages  on  breach  of  warranty  of  title.  The  measure 
of  damages  in  a  suit  for  a  breach  of  a  covenant  of  warranty  of 
title  in  the  sale  of  a  slave,  is  the  consideration  money  and  interest. 
Ibid, 

8.  Same,  Interest  not  computed  while  title  good.  Where  the  title  is 
good  for  a  certain  period,  interest  is  not  to  be  computed  until  the 
termination  of  the  time  for  which  the  title  is  good.  Thus,  if  an  abso- 
lute estate  in  a  slave  is  conveyed  by  a  person  having  only  an  estate 
pur  outer  vie,  the  title  being  good  for  a  certain  period,  the  vendee  is 
entitled  to  the  consideration  paid,  with  interest,  only,  from  the  tec- 
mination  of  the  life  estate  thus  held  by  the  vendor.    Ibid, 

9.  Question  reserved.  How  far  the  existence  of  fraud  on  either  side,, 
would  affect  the  question  as  to  the  measure  of  damages,  does  not^ 
properly,  arise,  and  is  not  decided.    Ibid, 

10.  Rule  in  fixing  value.  Evidence.  The  owner  of  a  slave,  whose  life> 
has  been  unlawfully  taken,  is  entitled  to  recover  his  market  value,  con- 
sidering his  age,  appearance,  health)  and  general  traits  of  moral 
character ;  but  evidence  of  an  alleged*  orime,  for  which  he  has  been 
committed  to  Jail,  bat  not  tried,  is  inadmissible.  The  law  presumes^ 
him  innocent  until  his  guilt  is  made  to  appear  legally,  and  his  value* 
should  be  ascertained  upon  this  legal  presumption  .  JPblk,  Wilson  ^  Cb.,. 
V.  Fancher,  886. 

11.  Eieempitary  damages.  In  suits  for  injuries  to  personal  property^ 
the  Jury  is  not  restricted  to  the  pecuniary  loss  of  the  plaintiff  if  the^ 
c«Be  is  one  of  wantonness  and  cruelty.  In  such  cases  the  damages 
should  be  such  as  not  only  to  compensate  the  plaintiff,  but  to  operate 
as  a  punishment  of  the  defendant,  and  an  example  to  deter  othera. 
from  the  commission  of  like  offences.    Ibid, 

12.  Same,  Case  in  judgment,  A  slave  was  charged  with  the  Crimea, 
of  rape  and  murrfer— was  arretted  and  committed  to  jail  to  await  his 
trial.  The  defendants  broke  open  the  Jail>  took  the  slave  from  the 
custody  of  the  law  and  hung  him.  Held,  that  it  is  a  case  of  extraor- 
dinary aggravation,  in  which  the  law  was  set  at  defiance,  public  Jus- 
tice insulted,  and  the  life  of  a  human  being,  akeady  in  manacles,  law- 
lessly taken,  and  calls  for  exemplary  and  vindictive  damages ;  and: 
evidence  of  said  charges  is  not  admissible  in  ascertaining  the  value- 
of  the  slave.    Ibid, 

18.  Parol  sale  of  remainder  intsresi  void,  A  remainder  interest  in. 
slaves  is  incapable  of  delivery  during  the  continuance  of  the  life- 
estate,  and  a  valid  disposition  of  such  interest  can  only  be  made  by 
deed  or  other  writing.  It  cannot  be  done  by  parol.  McDonald  v^ 
McDonald,  888. 

46 
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14.  Qmwerwm.  Trover  and  case.  To  conBtitttte  a  conyersion,  ther 
must  be  a  posiiiye  tortioui  act.  A  mere  non-feasance  or  neglect  of 
some  legal  duty  will  not  sulBce  to  support  trover,  although  it  may 
constitute  sufficient  ground  to  maintain  an  action  on  the  case.  Hence, 
although  the  tacit  consent  of  a  peison  to  receive  the  services  of  the 
slave  of  another,  for  some  purposes,  might  be  equivalent  to  a  previou 
command,  it  would  not  amount  to  a  conversion  of  the  slave.  Jones  v. 
Allen,  626. 

15.  Omstmeiive  eonversum.     The  doctrine  of  constructive   conver- 
sion, as  applied  to  slaves,  must  be  carefully  guarded,  or  its  operatio 
will  be  extremely  mischievous.     Ibid. 

16.  Possess  the  two-fold  charader  of  persons  and  property.    Act 
1808,  ch.  18,  2  8-    ^ct  of  1881,  cK.  108,  2  1-    Under  our  modified 
system  of  slavery,  slaves  are  not  mere  ehaUels ;  but  are  regarded  in 
the  two-fold  character  of  persons  and  property.     As  persons  they  a 
accountable  moral  agents,  possessed  of  the  power  of  volition  and  loco- 
motion, and  clothed  with  certain  rights  by  positive  law  and  judicial 
determination.    Other  privileges  and  indulgences  have  been  conoede 
to  them  by  the  universal  consent  of  their  owners.    Such  as  being  sen  t 
to  perform  those  neighborly  offices  common  in  every  community ; 
being  allowed,  by  universal  sufferance,  at  night,  on  Sundays,  holidays, 
and  other  occasions,  to  go  abroad,  to  attend  church,  &o.    And  the 
police  regulations,  established  by  the  acto  of  1808,  ch.  18,  2  ^i  ^^d  188 
ch.  108,  2  1,  have  no  reference  to  such  nsages.    Urid. 

17.  Same.  Same.  Verbal  consent  of  the  owner.  If  it  were  conceded 
that  a  person  who  permits  the  slave  of  another  to  come  or  re- 
main on  his  premises,  without  a  written  pass  from  his  master,  i 
guilty  of  a  violation  of  the  act  of  1808,  nothing  can  be  predicated  of 
it  more  than  that  he  incurs  the  pecuniary  penalty  prescribed  for  such 
violation  of  the  act  Although  in  a  suit  to  recover  the  penalty,  th 
party  may  not  defend  himself  upon  the  ground  of  the  parol  license  of 
the  master,  yet,  in  a  civil  suit,  such  verbal  consent  would  be  a  suffi- 
cient defence,  and  this  may  be  established  either  by  direct  evidence, 
or  be  implied  from  circumstances.    Ibid, 

18.  It^ury  resulting  from  furnishing  liquor  to  •  stops.  If  a  per- 
son furnishes  liquor  to  the  slave  of  another,  he  may  not  only  be  held 
amenable  for  a  violation  of  the  statute ;  but,  if  the  slave  should  become 
intoxicated  thereby,  and,  as  an  immediate  consequence  of  this  drunk- 
enness, should  suffer  injury,  such  person  would  be  amenable  to  the 
master,  but  not  as  for  a  conversion.    Ibid. 

fiee  DowxB.    Evidxxcx.    Fbactioi  akd  Flvaddto. 
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SFBGinO  PBBFORHANCB. 

1.  AbaignmiU  of  price.  The  purchaser  of  land,  if  he  chooses,  is  enti- 
tled to  have  the  contract  speciftcally  performed,  as  far  as  the  vendor 
can  perform  it,  and  to  have  an  abatement  of  the  purchase  money  for 
any  deficiency  in  the  title  to  the  land.  If  the  title  is,  in  part,  defec- 
tiye,  the  vendor  cannot  require  the  vendee  to  annul  the  contract  as  to 
the  whole ;  hut  the  vendee  may,  if  he  chooses,  retain  the  land  so  far 
as  the  title  is  perfect     ColUna  v.  SmUk,  261. 

2.  Doubtful  tiUe.  A  Court  of  Bquity  will  not  compel  a  purchaser  to 
take  a  doubtftil  title  to  land.  Before  the  vendor  can  require  the  pur- 
chaser to  execute  the  contract,  he  must  show  that  he  is  in  an  attitude 
to  make  him  a  good  title.    Ibid. 

8TATUTB  OP  LIMITATIONS. 

]«  Act  of  1716,  eh,  48,  {  9,  protect*  heir»  and  represerUativee.  The  act 
of  1716,  ch.  48,  2  d»  is  an  absolute  bar  of  all  claims  of  creditors  after 
the  lapse  of  seven  years,  and  it  protects  heirs  and  distributees,  as  well 
as  administrators  and  executors.    Stone  v.  Sandere,  248. 

2.  Same,  No  exception  as  to  insolvent  eetaiee.  The  Statute  makes  no 
exception  in  favor  of  claims  filed  under  the  insolvent  acts,  and  the 
Court  can  make  none.    All  are  alike  barred.    Ibid, 

8.  Same,  Case  in  judgment  The  intestate  died  in  1848.  His  admin- 
istrator suggested  the  insolvency  of  the  estate.  The  debts  of  the  com- 
plainants were  filed  under  the  iLSolvent  acts.  Upon  settlement  with 
the  clerk,  in  1869,  the  administrator  had  only  $98  of  assets  in  his 
hands.  Certain  slaves  were  recovered  by  the  distributees  of  the  in- 
testate, and  sold  for  division  in  1866.  In  October,  1867,  the  com- 
plainants filed  their  bill  to  subject  the  proceeds  of  said  slaves  to  the 
payment  of  their  debts.  Held,  that  thoy  were  barred  by  the  act  of 
1716,  and  the  bill  was  properly  dismissed  on  demurrer.    Ibid, 

4.  Adverse  poeeeeeion.  The  possession  of  slaves  by  the  tenant  for  life, 
if  in  perfect  harmony  with,  and  incapable  in  law  of  becoming  adverse 
to  the  rights  of  the  remaindermen.  The  possession  of  a  purchaser  of 
the  life  estate  is  precisely  similar  to  the  possession  of  his  vendor,  and 
he  cannot  acquire  a  valid  title,  as  against  the  remaindermen,  to  the 
slaves,  by  an  adverse  holding.  Neither  will  the  statute  of  limitations 
commence  running  until  the  death  of  the  tenant  for  life,  because  the 
right  of  the  remaindermen  to  the  possession  of  the  slaves  did  not 
sooner  accrue  to  them.     Woodson  v.  SmitAf  276. 

6.  Adverse  possession  of  the  wife.  The  adverse  possession  of  a  slave  by 
hfeme  covert  for  three  years,  under  a  parol  gift  from  her  fhther,  vests 
an  absolute  title  to  such  slave  in  her,  by  operation  of  the  statute  of 
limitations.     Wade  v.  Cantrell  and  Tubb,  84A 
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6.  Possession  ets  between  bailor  and  bailee.  Ride  in  North  OaroUna. 
The  transactioDS  involved  in  this  suit  were  in  North  Carolina,  and 
the  rights  of  the  parties  are  governed  by  the  laws  of  that  State.  It 
is  settled  there,  that  if  a  parent  puts  property  in  the  possession  of  a 
child  who-  has  left,  or  is  about  to  leave  the  parent,  such  property  is 
presumed  to  be  given  and  not  loaned  to  the  child,  and  purchasers  and 
creditors  can  subject  it  to  their  claims,  whatever  may  have  been  the 
private  understanding  of  the  parties.  But  this  is  a  presumption  of 
fact  and  not  of  law.  Therefore,  between  the  parties  and  all  others 
who  cannot  impute  either  legal  or  actual  fhiud  to  the  transaction,  the 
true  character  of  the  act  may  be  shown.  And  if  the  loan  is  estab- 
lished as  a  matter  of  fact,  the  statute  of  limitations  will-  not  operate 
upon  the  husband's  possession,  although  he  had  sold  some  of  the 
negroes  as  his  own,  and  notwithstanding  his  declarations  that  he  held 
for  himself.  He  cannot,  by  his  own  act,  throw  off  his  character  of 
bailee.     Ingram  v.  Smith,  411. 

7.  When  it  begins  to  ruti.  The  purchaser  thus  having  a  right  of  action, 
upon  being  dispossessed  or  offering  to  return  the  property,  the  statute 
of  limitations  begins  to  run,  and  will  bar  his  right  of  recovery  on  the 
warranty,  against  his  vendee,  after  the  lapse  of  six  years.  Word  v. 
Oamny  506. 

8^.  Bg  wflat  law  regulated.  Each  state  has  the  right  to  settle  the  time 
within  which  suits  must  be  brought,  or  may  be  litigated  in  its  own 
Courts.  Hence,  the  law  of  the  state  where  a  suit  is  instituted,  without 
regard  to  where  the  cause  of  action  originated,  governs,  as  to  defences 
upon  prescription  or  limitation  of  actions.  Oassawag  v.  Hcfkins, 
583. 

9.  When  it  begins  to  run  against  a  title  in  remainder  to  slaves  held  as 
dower  under  the  law  of  Kentucky,  Though  the  husband  may  forfeit 
his  interest  in  slaves  of  which  his  wife  is  endowed  by  the  law  of  Ken- 
tucky, the  wife  may  reclaim  such  interest  if  she  survive  her  husband. 
The  remainderman,  however,  is  not  bound  to  urge  the  forfeiture,  and 
in  that  event,  time  will  not  commence  to  run,  to  the  prejudice  of  his 
right,  until  the  life  estate  terminates.    Ibid, 

10.  Infancy,  Injuries  to  the  person,  A  party  who  has  received  an 
injury  during  minority  may  sue  by  prochein  ami  at  any  time  during 
his  infancy ;  or,  he  may  decline  doing  so,  and  bring  his  suit  within 
one  year  after  arriving  at  age.  His  delay  for  a  period  of  eighteen 
years  to  bring  suit,  though  a  matter,  if  not  accounted  for,  proper  to 
be  taken  into  consideration  by  the  jury  in  estimating  the  daznagea, 
can  have  no  influence  upon  the  question,  as  to  his  right  to  maintain 
the  action.     Whirleg  v.  Whiiemanf  610. 

See  BouNDABT.    Chanosbt  Pbagtioe.    Sir-orr.    SiDucrxov. 
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STAT  OF  EXECUTION. 

1.  Order  Jor  stay.  Written  authority  to  the  justice  to  enter  the  party's 
name  as  stayor,  must,  upon  its  face,  cooitain  such  reference  to  and  de- 
scription of  the  judgment,  the  execution  on  which  is  intended  to  be 
stayed,  in  some  one  or  more  particulars,  as  without  the  aid  of  extrinsic 
evidence  will  render  it  reasonably  certain  that  the  judgment  referred 
to  in  the  written  authority  is  Uie  identical  judgment  to  which  the 
stayor  intended  to  become  surety.     Cannon  v.  Trailf  282. 

2.  ExtrinHc  evidence.  When  the  written  authority  thus  indicates  the 
judgment  with  reasonable  certainty,  extrinsic  evidence  is  admissible 
to  aid  the  defective  description,  and  identify,  with  more  certainty,  the 
judgment  referred  to  in  the  order.    Ihid, 

3.  Ckiee  in  jttdffment  The  defendant  executed  the  following  writing : 
*'  Mr.  (jklbreath,  Esq.  You  may  set  roy  name  as  stayor  to  a  debt 
against  John  H.  Warner,  for  about  four  hundred  dollars,  in  favor  of 
Letsy  Cannon,  in  the  hands  of  C.  A.  Warner.    July  20th,  1857. 

"P.   TRAIL.      [8KAL.]" 

It  is  held,  that  this  is  specific  enough  to  authorize  the  introduction  of 
parol  evidence  to  aid  the  defective  debcription,  and,  if  properly  iden- 
tified, the  party  would  be  bound  as  stayor.     ibid. 

4.  Written  auihoriiy  io  ike  justice.  Estoppel  by  deed.  If  a  party 
authorize  a  justice  to  enter  his  name  as  stayor  to  certain  judgments,  by 
an  informal  instniment  of  writing  which  does  not  bind  him,  but  at 
the  same  time  accepts  a  mortgage  from  the  judgment  debtor  to  in- 
demnify him  as  such  stayor,  he  is  estopped  by  the  recitals  of  the  deed 
to  deny  his  liability.     Morgan  j*  Co.  v.  Cooper,  480. 

See  COKSTABLl. 

STATUTES  CITED  AND  CONSTRUED. 

1«52,  oh.  866,  Jurisdiction,  ....  68 

1801,  ch.      6,  {  68,  Bill  of  review,  ....  460 

1866,  cb.  71,  Cross-action,  ....  265 

1849,  ch.  17,  Charters,  -           -            -           -  24 

1848,  ch.  —    {  12,  Bank  of  E.  Tenn,           -           -            -  146 

1827,  ch.  80,  2    2,  Continuance,  ....  49 

1888,  ch.  10,  Horse  racing,  -           -            -           -  154 

1801,  ch.  SO,  Prosecutor,  ....  889 

1801,  ch.      5,  2  82,  Depositions,  ....  878 

1784,  ch.  22,  2    8,  Dower,  -           -            -           -  848 

1848,  ch.  178,  Venue,  ....  260 

1756,  ch.  —  Book  debt,  -           -           -           -  47 

1762,  ch.      6,  2  13,  Lease,  -           -           -           -  21 

1825,  ch.  81,  Lien,  -  -  -  .894 

1866,  ch.  77,  Lien,  ....  894 
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1801,  ch. 

6,  {  59,  New  trial. 

1784,  ch. 

22,  \    6,  Deaccnt, 

1846,  ch. 

65,            Bepleyia, 

1818,  ch. 

186,  {    8,  SUves, 

1827,  ch. 

61.  2    2,  Sale  of  slayes,     - 

1789,  ch. 

28,  i    4,  Sale  of  slaves,     • 

1885,  ch. 

6,  i    2,  Soads, 

1716,  ch. 

48,  {    9,  Statute  of  limitations, 

1856,  ch. 

75,             Motion, 

1794,  ch. 

1,  2  29,  Witness, 

1886,  ch. 

29,  I  16,  Writ  of  error,     - 

169 

868 

17 

71 

128 

128 

48 

248 

486 

841 

885 


SUMMARY  PROCBEDINGS. 


Judgment  AecommodaiUm  endorser.  Act  of  1856,  eh.  75.  By  the  act 
of  1866,  ch.  75,  the  remedy  hy  motion  is  given  only  in  favor  of  an 
aecommodaiion  endorser,  and  a  judgment  by  motion,  under  that  act,  is 
defective  unless  it  shows  that  the  plaintiff  is  an  accommodation  «»- 
dcyrsor,    Allen  v.  Wood,  436. 

SURETIES. 

See  Pkincipal  and  Sitbitt.    Sbibitt. 

TENANTS  IN  COMMON. 
See  LiASs. 

TENDER. 

See  pRAcnci  and  Plxading.    Redemftioii. 

TITLE. 

See  Chahcsbt  Pbactics.   Spxcitio  Pertobmavcx.   Sale  qw  Real 
Estate.    Writ  or  Ebbob. 

TROVER. 

See  Damaoes.    Slates. 

TRESPASS. 

See  Pbactice  avd  Plxadiho. 

TRESPASS  QUARE  OLAUSUM  FRBGIT. 
See  Guabdlah  abd  Wabd. 


INDEX  727 

TBUST  AKD  TRUSTEE. 

1.  Trturiee  iak$a  an  eHaU  eo'extemive  with  the  ohjeeU  of  ik€  tru»t. 
When  the  teiaU  eeasea.    An  estate  co-eztensive  with  the  duties  to  be 

performed,  will  Test  in  the  trustee,  and  he  will  take  exactly  that 
quantity  of  interest  which  the  purpos<«  of  the  trast  require,  which 
being  executed,  the  trust  eetate  eeaaee.    Smith  ▼.  Metealf,  64.     (/ 

2.  Same.  Same.  Case  in  judgment.  Property  was  bequeathed,  to  be 
under  the  control  and  direction  of  the  executor,  for  the  benefit  of  the 
legatee,  who  was  a  feme  covert.  She  died,  learing  a  husband  and 
children  surviving.  Held,  that  the  executor  took  an  estate  during 
the  life  of  the  feme  covert — ^that,  at  her  death,  the  estate  ceased,  and 
the  trustee  could  not,  thereafter,  maintain  an  action  to  recover  said 
property.     lintL 

8.  Trust  may  he  created  hy  parol.  A  trust  in  slaves  may  be  created 
by  parol.     Saunders  v.  Harris,  185. 

A  Acceptance  by  the  trustee  and  cestui  que  trust,  A  deed  of  trust 
being  made  for  the  benefit  of  the  cestui  que  trust,  the  assent  of  the 
trustee  is  not  necessary  to  its  validity.  If  he  refuse  to  execute  the 
trust,  a  Court  of  Chancery  will  execute  it  for  him.  The  assent  of 
the  cestui  que  trust  may  be  given  at  any  time  after  the  deed  is  made, 
and  will  always  be  presumed  in  the  absence  of  proof  to  the  contrary. 
Ibid. 

6.  Terms  that  exclude  the  marital  rights.  Case  in  judgment.  If  an 
absolute  bill  of  sale  of  slaves  is  made  by  a  feme  sole,  in  contempla- 
tion of  nutrriage,  for  the  sole  purpose  of  securing  said  slaves  to  her, 
free  from  the  acts  of  her  intended  husband,  a  trust  is  thereby  estab- 
lished in  favor  of  the  wife.  In  1818,  certain  slaves  were  conveyed 
by  a  ftme  sole  to  her  brother,  in  contemplation  of  marriage,  for  the 
purpose  of  securing  said  slaves  to  herself,  free  ftom.  the  control  and 
debts  of  her  husband,  after  marriage.  The  conveyance  was  absolute 
upon  its  face.  After  the  marriage,  the  husband  recognized  the  right 
of  his  wife  to  the  slaves  conveyed.  Held,  that  this  was  a  valid 
trust,  and  that  the  slaves  were  secured  to  the  sole  and  separate  use 
of  the  wife,  and  belonged  to  her  upon  the  death  of  her  husband,  she 
surviving.    Ibid. 

6.  Sale  of  land.  Purchase  by  next  friend.  A  person  assuming  a  fidu- 
ciary relation  toward  another,  in  regard  to  property,  u  bound  to  ex- 
ercise for  the  benefit  of  the  cestui  que  trusty  all  the  rights,  powers* 
knowledge,  and  rdvantages  of  every  description,  which  he  derive** 
from  the  position,  or  acquires  thereby.  These  duties  cannot  be  per- 
formed by  a  next  friend,  who  also  becomes  the  purchaser  of  the  proper- 
ty. The  two  relations  are  repugnant  and  a  Court  of  Chancery  will 
not  allow  them  to  be  united  in  the  same  person.     Cb^^ins  v.  Smith,  261. 
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7  Que  in  judgment  Land  was  sold  under  the  decree  of  the  Comtj 
Court.  The  next  friend  of  the  minors  became  the  purchaser.  He 
subsequently  sold  the  land,  which  passed  into  the  hands  of  other  par- 
tiep«  The  complainant  became  the  purchaser  of  the  land  thus  sold, 
tut,  before  payment  of  die  purchase  money,  filed  a  bill  for  a  recision 
of  the  contract,  as  to  the  interest  of  said  minors,  because  of  the  doubt- 
ful character  "of  the  title.  Held,  that  the  complainant  is  entitled  to 
hold  the  land  so  far  as  the  title  U  perfect,  but  the  next  friend  of  the 
minors  had  no  right  to  become  the  purchaser,  and  the  sale,  as  to  them, 
is  Yoid ;  and  the  complainant  is  entitled  to  have  an  abatement  of  the 
purchase  money,  to  the  extent  of  the  defect  in  the  title.    Ibid. 

8.  Efeet  of  purehatet  by  the  trustee,  teith  the  trust  fund.  Where  the 
trustee  purchases  an  estate  with  the  trust  fund,  the  cestui  fiie  trust  is 
entitled  to  the  benefit  of  the  purchase ;  and  is  not  restricted  to  a 
mere  equitable  lien  upon  the  estate  for  the  money  advanced.  The 
right  of  the  cestui  que  trust  becomes  one  of  ownership  of  the  land,  and 
not  one  of  lien  upon  it  for  the  money  paid  by  the  trustee.  Wilkinson 
Y.  WUkinson,  805.  ^ 

9.  Husband  and  vnfe.  Trust  fund  used  by  the  husband.  If  the  hus- 
band becomes  the  debtor  of  the  wife  by  the  use  of  the  trust  fund 
secured  to  her,  and  with  his  own  means  purchase  and  have  conveyed 
to  her  separate  use,  property,  or  erect  improvements  upon  her  real 
estate,  in  payment  of  what  he  owed  her,  a  creditor  of  his  cannot  ques- 
tion the  VHlidity  of  such  conveyance,  or  subject  said  improvements  to 
the  payment  of  his  debt.  In  such  case  the  wife's  equity  is  superior  to 
that  of  the  creditors  of  the  husband.    Ibid. 

10.  Guardian,  Misapplication  <f  money.  If  a  guardian  or  other  trus- 
tee agree  to  do  an  act  which  in  itself  is  a  manifest  breach  of  trust, 
and  the  party  who  concurs  in  the  act  has  notice  of  the  trust,  neither 
party  will  be  heard  in  a  court  of  Justice  to  insist  upon  the  performance 
of  such  act.     Lancaster  v.  AUen,  826. 

11.  Borne.  8am^,  Case  in  judgment.  The  defendant  in  error  held  a 
note  on  the  plaintiff  in  error,  as  guardian,  &c.  He  purchased  a  mule 
and  some  plank  of  the  plaintiff  in  error,  and  agreed  that  it  should  go 
in  satisfaction  of  said  note ;  but  subsequently  refused  to  do  so,  and 
sued  on  the  note.  Held,  that  such  an  application  of  the  ward'smoney 
would  have  been  a  wilful  misapplication  of  the  trust  fund,  and  would 
have  involved  both  parties  in  a  direct  breach  of  trust,  and  neither 
party  can  enforce  the  agreement.    Ibid. 

12.  Question  reserved.  The  question  as  to  whether,  if  the  executory 
agreement  had  been  actually  carried  into  effect  by  applying  the  price 
of  the  plank  and  mule  as  a  payment  on  the  cote,  such  payment,  as 
against  the  guardian,  would  have  been  good  or  not,  is  not  decided. 
Ibid, 
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1%.  ConHnuaiion  of  the  trtut  QmUrucHon.  Separate  tiae.  The  ezi- 
g^noiei  of  the  trast  created  by  the  deed  and  will  require,  and  such 
was  the  intention  of  the  father  that  thd  trust  should  be  extended  after 
the  death  of  Margaret  Hinds,  that  her  heirs  may  be  permitted  to  enjoy 
-*'  the  rents  and  profits,  and  emoluments  of  the  land,  and  the  profits 
and  increase  of  the  negroes."  The  heirs  might  be  daughters,  in  which 
eyent  the  donor  and  testator  continues  the  separate  estate,  and  for  this 
purpose  the  trust  is  still  necessary.     Gardenhire  v.  Hindsj  402. 

14.  Tenant  for  life  quasi  trustee.  A  tenant  for  life  is  a  quasi  trustee 
for  the  remainderman,  but  is  not  so  in  the  sense  of  a  pure  trust,  as  a 
personal  represeiitative,  guardian,  &c.  In  cases  of  pure  trusts  the  fund 
is  held  solely  for  the  benefit  of  the  cestui  que  trust.  But  a  tenant 
for  life  has  a  limited  interest  in  the  ftind,  with  a  right  to  use  and  enjoy 
the  profits  of  it  without  accounting  for  the  same  to  any  person. 
Vadm  Y.  Vaden,  444. 

See  School  Lakds. 

WARRANTY. 

1.  Of  soundness  in  sale  of  slave.  Evidence,  Consideration.  Merger* 
In  an  action  u{)on  a  verbal  warranty  of  soundness  in  the  sale  of  a  slave 
it  appeared,  that  after  said  sale,  and  after  the  death  of  the  slave,  the 
vendor  had  executed  an  instrument  under  soal  to  the  vendee,  reciting 
the  previous  sale,  and  verbal  warranty  of  soundness,  **  that  the  same 
had  not  been  reduced  to  writing,  and  that  he  now  warrants  said  slave 
to  have  been  sound  at  the  time  of  said  sale ;  and  it  is  held,  that  said 
instrument  was  not  obligatory  upon  the  vendor  as  a  written  warranty, 
but  was  a  mere  recognition  of  the  previous  verbal  warranty ;  that 
the  original  parol  contract  was  not  merged  in  the  written  instrument, 
and  that  the  same  was  competent  evidence  to  be  considered  bjr  the 
jury  in  proof  of  said  verbal  warranty.     Cameron  v.  Ottinger,  27. 

2.  Words  that  amount  to  a  warranty.  Personal  liability  of  eommi*' 
sioner.  The  plaintiff  in  error  sold  certain  slaves  to  the  defendant  in 
error,  as  commissioner  under  the  order  of  the  County  Court  He 
executed  to  the  purchaser  an  instrument  of  writing,  in  which  he  used 
this  language :  '*  Said  negroes  sound  in  body  and  mind,  and  slaves 
for  life."  This  is  a  warranty  of  the  soundness  of  said  slaves,  and 
renders  the  commissioner  personally  liable  on  said  warranty.  Kearley 
v.  Duncan,  897. 

9,  When  the  law  impliss  a  warranty  of  title  in  the  sals  of  personal  prop^ 
trty.  If  a  party  sells  personal  property,  of  which  he  is  owner  at 
the  time,  and  which  is  in  his  possession,  without  any  express  warranty 
of  title,  the  law  implies  such  warranty,  and  the  seller  is  responsible 
to  the  purchaser,  in  damages,  for  the  breach  of  such  implied  under- 
taking.    Word  V.  Caoin,  506. 
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4.  Warranty  implied  if  not  exfretud  in  tk*  vritieti  c9tUraet.  If  the  con- 
tract of  Bale  is  in  writing  and  under  seal,  and  doea  not  contain  any 
express  covenant  as  to  the  title,  3'et  the  law,  in  order  to  give  a  proper 
force  and  effect  to  the  contract,  and  to  discourage  dishonesty  and  bad 
faith,  will  create  and  supply,  as  a  necessary  result  and  consequence 
of  the  contract,  the  covenants  of  warranty  of  title.    Ibid. 

6.  Whm  there  it  a  breaeh  of  the  warranty  <jf  titU,  A  warranty  of  title, 
either  express  or  implied,  in  view  of  the  law,  is  broken  the  instant  it  is 
made,  if  the  title  were  in  a  third  person.  Upon  the  possession  of  the 
property  being  lost,  or  upon  a  voluntary  offer  to  restore  it  to  the  seller 
in  disaffirmance  of  the  contract,  the  purchaser  has  an  immediate  right 
of  action  upon  such  warranty.    Ibid. 

See  Contract.    Slaysb. 
WAIVER. 

See  CoNTEBsioir.    Process. 
WILL. 

1.  Teetatore  knowledge  of  contents.  EMmee.  Praetiee,  The  fact  that 
an  illiterate  testator  had  knowledge  of  the  contents  of  the  paper  pro- 
pounded as  his  will,  must  be  shown  by  such  testimony  as  is  satisfac 
tory  to  the  Jury ;  but  it  is  not  indispensible  that  it  should  appear  that 
such  knowledge  was  acquired  from  hearing  the  will  read.  In  a  case, 
however,  where  the  testator  could  not  write  or  read  writing,  and  the 
draftsman  of  the  will  was  the  principal  legatee,  the  jury,  upon  such 
a  question,  should  be  instructed,  that  information  acquired  from  the 
draftsman  would  not  be  sufficient.  In  all  suspicious  cases,  the  testi- 
mony as  to  the  testator's  knowledge  should  be  clear  and  convincing ; 
equivalent,  at  least,  to  having  heard  the  will  read  by  a  disinterested 
and  unimpeachable  party.     Waiter wm  v.  Watttraon^  1. 

2;  ConttrttctUm.  The  words,  "  lawful  heirs  of  his  body,"  in  the  fol- 
lowing clause,  to  wit:  "To  my  son,  Lodwick  Vaden,  I  lend  two 
negroes,  Lucy  and.  Harry,  and  increase,  during  natural  life,  and,  at 
his  death,  to  be  equally  divided  between  the  lawful  heirs  of  his  body," 
are  words  of  purchase,  and  means  children.  Lodwick  Yaden,  there- 
fore, took  only  a  life  estate  in  said  slaves — remainder  to  his  children. 
Vadm,  adm*r,  v.  JTance,  WO. 

8.  Conetmctim.  Per  ttirpes  ond per  eofita.  The  testator's  will  contained 
the  following  clause :  *'  I  give  and  bequeath  to  my  daughter,  Tracy 
Spicer,  during  her  natural  life,  two  negroes,  Daniel  and  Hasty,  which 
n^roes,  after  her  death,  and  the  death  of  her  husband,  I  give,  to  be 
equally  divided  between  the  heirs  of  my  son  Jesse,  and  daughter 
Polly  Ingram."  By  the  proper  construction  of  this  clause,  the  re- 
mainder created  goes  equally  to  the  heirs  of  the  son  and  daughter 
named,  who  take  per  capita  and  not  per  etirpee.    Ingram  v.  Smith,  411. 
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4.  Sawu.  Per§on$  aiuwminp  ih€  diteHptUm  at  th4  time  ike  right  aetrummiU 
t€k$.  In  order  to  give  effect  to  the  t)eque8t  to  the  heirs  of  the  son 
and  daughter,  it  is  not  necenaiy  that  they  should  have  had  children 
at  the  time  of  the  execution  of  the  irill.  It  is  suificient,  and  the  he- 
quest  is  valid,  if  there  are  persons  to  answer  to  the  description  when 
it  is  to  take  effect.    Und, 

6.  Quation  rettrved.  If  a  nuncupative  will  is  admitted  to  probate, 
although  not  executed  according  to  the  requirements  of  the  act  of  1784, 
can  it  be  disregarded  in  a  proceeding  in  another  Court?  Or  shall  it 
be  held  as  a  matter  adjudged  and  settled  by  competent  authority,  not 
subject  to  re-examination  at  any  time,  but  by  the  statutory  mode  of 
calling  for  a  re-probate  in  solemn  form,  and  a  trial  upon  an  issue  of 
diPiiaHL  vtl  non  f     Vaden  v   Vaden,  444. 

6.  QmsirticHon  of.  The  will  of  Jaceb  Adams  contained  the  fol- 
lowing clause :  **  Sixthly,  I  give  to  my  daughter,  Mary  Cooper,  » 
negro  girl  named  Celia,  during  her  lifetime,  and  if  she  should  die 
without  any  heirs  bom  ot  her  body,  th^said  negro  girl  and  her  in- 
crease to  return  to  my  estate,  aad  be  equally  divided  among  the  rest 
of  my  chiliren."  It  is  held,  that,  by  this  clause  the  testator  disposer 
of  the  slave  and  increase,  to  his  daughter  for  life,  with  remainder  to 
his,  the  testator's,  children,  in  the  event  she  died  without  '*  heirt 
born  of  her  body,"  which  means  children.  But  upon  the  marriage  of 
the  daughter,  and  the  birth  of  children,  the  marital  right  of  the  hus- 
band attached,  and,  by  operation  of  law,  the  title  to  the  slaves  passed 
to,  and  vested  in  him.     Owm  tmd  wife  v.  HuMtoek^  668. 

7.  lemu  of  deoieaoU  vel  non,  ^eot  of  ojflrmmnee,  m  the  Butfreme  Cowrie 
hff  o^eemmt,  A  suit  to  test  the  validity  of  a  will  is  a  proceeding  in 
rem,  and  binding  upon  all  the  parties  in  interest,  whether  parties  to  the 
issue  or  not.  And  this  is  so,  if  there  is  an  affirmance  of  the  judgment 
of  the  Court  below,  by  the  Supreme  Court,  upon  the  agreement  of  the 
parties  to  the  issue,  provided  said  agreement  is  not  fraudulent  Fry, 
admr,^  v.  Taylor,  694. 

See  HuBBAKD  aitd  Wits. 

WITNESS. 

1.  How  mpeaehod.  In  impeaching  the  credibility  ef  a  witness  under 
our  practice,  the  inquiry  is  not  restricted  to  the  general  reputation  of 
the  witness  for  veracity,  but  it  in  volvi^  his  whole  moral  character.  The 
impeaching  witness  should,  therefore,  be  asked  whether  he  knows  the 
general  reputation  of  the  person  whose  credibility  is  in  question ;  what 
that  reputation  is,  and  whether,  from  such  knowledge,  the  witness 
would  believe  him  on  oath.     GMiam  v.  The  SiaU,  88. 
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2.  Cfrimmal  Uw,  Pr^aiee.  Where  two  or  more  are  jointiy  indicted, 
and  separately  tried,  it  seems  that,  after  trial  of  one  of  the  parties, 
and  before  judgment  upon  a  verdict  against  him,  be  maybe  examined 
as  a  witness  on  behalf  of  his  co-defendants.  But,  in  all  such  cases,  it 
is  the  better  practice  for  the  Court  to  render  judgment  immediately 
upon  the  verdict;  and  in  a  case  where,  after  verdict  against  one,  the 
Court  would  not  allow  him  to  be  examined  for  the  other,  because  judg- 
ment had  not  been  pronounced  upon  the  verdict,  it  is  held  to  be  an 
error  upon  which  the  latter  defendant  could  claim  a  new  trial.  Dda- 
zierY.  The  StaU^  45. 

-8.  CampeUncjf  on  aeeauul  0/  reUgunu  heUrf.  Eow  tfUd,  Praetke.  In 
order  to  test  the  competency  of  a  witness  on  account  of  his  religious 
beUef,  he  may  be  either  interrogated  personally  concerning  it,  or  his 
declarations  to  others  upon  the  subject  may  be  shown.  The  question, 
whether  or  not  such  declarations  have  been  correctly  understood  and 
reported,  will,  of  course,  be  open  to  proof  of  a  like  character.  Httrrtl 
T.  Th4  StaUf  126. 

4.  Forfmlv/re  agavMU  Ae^of  1794,  th.  1,  {  29.  By  the  act  of  1794,  ch.  1, 
2  29,  a  witness  who  is  regularly  summoned  is  bound  to  attend  from 
term  to  term,  until  discharged  by  the  Court,  or  the  party  at  whose 
instance  he  may  have  been  summoned,  under  the  penalty  prescribed, 
unless,  on  the  return  of  the  ectrefacioM,  sufficient  cause  be  shown  by  the 
witness  **of  his  incapacity  to  attend  at  the  time  and  place  mentioned 
in  the  subpoena."  This  incapacity  must  be  a  personal  one,  of  the  wit- 
ness himself,  and  the  sickness  of  his  wife  or  other  member  of  his  family 
will  not  excuse  him  from  attendance.    ^Slaughttr  v.  BirdwtU^  841. 

h.  Quutt^n  reserved.  In  the  case  of  Duke  v.  Given,  4  Yer.,  478,  the 
''incapacity''  contemplated  by  the  act  of  1794,  is  held  to  mean  a 
physical  incapacity  of  the  witness.  Whether  or  not  this  restricted 
sense  of  the  term  *<  incapacity  **  be  warranted,  does  not  arise  in  this 
case,  and  is  not  determined,    llnd. 

See  EviDSHCx.    Pbacticx  and  Plbading. 
WRIT  OP  ERROR. 

Efect  of  upon  title.  Act  of  1885,  eh.  20,  {  16.  By  the  act  of  1885,  ch. 
20,  2  16,  if  a  decree  has  been  executed  by  a  sale  of  property,  either 
real  or  personal,  before  a  writ  of  error  is  obtained  and  supersedeas 
granted,  the  title  of  the  purchaser  under  said  decree,  is  not  affected  by 
a  reversal  of  the  same  upon«  writ  of  error.    Lewie  v.  Bakery  885. 

WRIT  OP  INQUIRY. 

Proof.  HtUe  as  to  dama^ee.  The  effect  of  an  interlocutory  judgment 
by  d^ault  is,  simply,  to  establish  the  plaintiffs  right  to  midntain  his 
action  and  to  recover  some  damages,  but  the  amount,  upon  an  inqui- 
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Bition  of  damages,  remains  open  to  be  ascertained  by  proof;  and  upon 
this  question  both  parties  have  an  equal  right  to  be  heard.  The  de- 
fendant has  the  right  to  show  that  the  plaintiff  has  no  legal  claim  to 
damages ;  and  if  successful  in  thus  showing,  the  plaintiff  is  entitled 
to  nothing  more  than  nominal  damagts.     Turner  ▼.  OarUr,  620. 

VARIANCB. 

See  Cbimikal  Law. 
VENUB. 

See  Ejectmskt. 
VIBGINIA,  LAW  OP. 

See  SLATes. 
VOLUNTARY  CONVEYANCE. 

See  FBATrDULXNT  Covyxtakosb. 
USURY. 

See  7BAxn>T7LXHT  CoirrxTAiroxB. 
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